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RESPONSE FORM

DISCUSSION PAPER ON SIMILAR FACT EVIDENCE AND THE MOOROV DOCTRINE
We hope that by using this form it will be easier for you to respond to the proposals or questions set out in the Discussion Paper.  The form reproduces the proposals/questions as summarised at the end of the paper and allows you to enter comments in a box after each one.  At the end of the form, there is also space for any general comments you may have.
Please ensure that, prior to submitting your comments, you read notes 1-3 on page ii of the Discussion Paper.

In order to access any box for comments, press the shortcut key F11 and it will take you to the next box you wish to enter text into.  If you are commenting on only a few of the proposals, continue using F11 until you arrive at the box you wish to access. To return to a previous box press Ctrl+Page Up or press Ctrl+Home to return to the beginning of the form.

Please save the completed response form to your own system as a Word document and send it as an email attachment to info@scotlawcom.gsi.gov.uk.  If you prefer you can send the form by post to Scottish Law Commission, 140 Causewayside, Edinburgh EH9 1PR.
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Summary of Proposals

1.
Is the current law in relation to evidence of bad character, as set out in paragraph 3.10-3.11 satisfactory?

(Paragraph 3.11)

	Comments on Proposal 1
«InsertTextHere»


2.
If not, what changes should be made?

(Paragraph 3.11)

	Comments on Proposal 2
«InsertTextHere»


3. 
Where the circumstances of a charge of which an accused person has been acquitted are sufficiently similar to those of a present charge that, had the two charges been contained in the same indictment, Moorov would have been available, it should be competent to lead evidence in relation to the earlier charge in order to contribute to the proof of the present charge (including, if necessary, by providing corroboration via the Moorov doctrine).

(Paragraph 5.90)

	Comments on Proposal 3
«InsertTextHere»


4.
Where the circumstances of a charge of which an accused person has previously been convicted are sufficiently similar to those of a present charge that, had the two charges been contained in the same indictment, Moorov or Howden would have been available, should it be competent to lead evidence in relation to the earlier charge in order to contribute to the proof of the present charge (including, if necessary, by providing corroboration via the Moorov or Howden doctrine)?

(Paragraph 5.102)

	Comments on Proposal 4
«InsertTextHere»


5.
If so, should any of the options outlined in the above paragraphs be excluded and, if so, why?

(Paragraph 5.102)
	Comments on Proposal 5
«InsertTextHere»


6.
Where an offence is alleged to have been committed outwith the jurisdiction of the Scottish courts, it should be competent to lead evidence of that offence where this is relevant to the proof of another offence which is competently charged. Where the similarities of time, character and circumstance are sufficiently strong, it should be competent to rely upon such evidence to provide corroboration via the Moorov or Howden principles.

(Paragraph 5.107)

	Comments on Proposal 6
«InsertTextHere»


7.
Should the Moorov and Howden doctrines be set out in statutory form?

(Paragraph 5.110)

	Comments on Proposal 7
«InsertTextHere»


8.
If so, what features should they incorporate?

(Paragraph 5.110)

	Comments on Proposal 8
«InsertTextHere»


9.
Is the current statutory framework in relation to the admissibility of evidence as to previous convictions satisfactory?

(Paragraph 7.3)

	Comments on Proposal 9
«InsertTextHere»


10.
Does leading relevant evidence as to the previous bad conduct of the accused lead to the accused's being treated as "less equal" before the law?

(Paragraph 7.31)

	Comments on Proposal 10
«InsertTextHere»


11.
If so, should the jury be denied evidence as to the good conduct of the accused?

(Paragraph 7.31)
	Comments on Proposal 11
«InsertTextHere»


12.
Would it be unfair to allow the admission of evidence of an accused person's relevant previous convictions in all circumstances?

(Paragraph 7.40)

	Comments on Proposal 12
«InsertTextHere»


13.
If so, why?

(Paragraph 7.40)

	Comments on Proposal 13
«InsertTextHere»


14.
Is there any logical reason why evidence of previous convictions should be treated as being relevant only to the credibility of the accused (as in Leggate), or should it be able to be used more generally, in relation to any of the crucial facts of the case?

(Paragraph 7.61)

	Comments on Proposal 14
«InsertTextHere»


15.
If relevant evidence as to previous convictions is to be admissible in relation to any of the crucial facts of a case, should its significance in relation to these facts be left to the jury?

(Paragraph 7.62)

	Comments on Proposal 15
«InsertTextHere»


16.
Should previous convictions be proved by requiring the rehearing of the evidence in the previous proceedings?

(Paragraph 7.87)
	Comments on Proposal 16
«InsertTextHere»


17.
If so:


(a)
how would such a system work in practice? and


(b)
if it were impossible or impracticable to rehearse the evidence in the previous proceedings, should that bar the use of the previous conviction?

(Paragraph 7.87)

	Comments on Proposal 17
«InsertTextHere»


18. 
Should the relevance of evidence of previous convictions be tested

(a)
on the basis (as currently set out in section 275A of the 1995 Act) that evidence of (all) cognate offences will be treated as relevant;

(b)
by extrapolating the principles underlying the application of the Moorov doctrine;

(c)
by requiring the prosecutor to say for what purpose the evidence of those convictions is to be led; or

(d)
on some other basis (and, if so, what other basis)?

(Paragraph 7.94)
	Comments on Proposal 18
«InsertTextHere»


19.
It should be made clear that evidence of previous convictions can never in itself amount to sufficient evidence to establish the guilt of the accused.

(Paragraph 7.105)
	Comments on Proposal 19
«InsertTextHere»


20.
Should evidence of previous convictions be admitted only where there is otherwise sufficient evidence (leaving aside the requirement for corroboration) to establish that the accused committed the offence?

(Paragraph 7.105)
	Comments on Proposal 20
«InsertTextHere»


21.
Could evidence of previous convictions be one of the circumstances in a prosecution based only upon circumstantial evidence?

(Paragraph 7.105)
	Comments on Proposal 21
«InsertTextHere»


22.
Should evidence of relevant previous convictions be admitted as a matter of course?

(Paragraph 7.121)

	Comments on Proposal 22
«InsertTextHere»


23.
If evidence of relevant previous convictions is to be admissible, should the trial judge be required to consider whether the probative value of such convictions exceeds their prejudicial effect?

(Paragraph 7.121)
	Comments on Proposal 23
«InsertTextHere»


24.
If question 23 is answered in the affirmative, then:

(a)
is the "prejudicial effect" referred to an effect on the interests of the accused, or on the interests of the administration of justice; and


(b)
what factors might inform such a consideration?

(Paragraph 7.121)
	Comments on Proposal 24
«InsertTextHere»


25.
There is no reason to suppose that a jury, properly directed, would not be able to accord a proper significance to evidence of relevant previous convictions.

(Paragraph 7.131)
	Comments on Proposal 25
«InsertTextHere»


26.
Are there any factors for or against the introduction of a rule permitting the leading of evidence as to previous convictions, other than those mentioned above, to which consultees would wish to draw our attention?

(Paragraph 7.132
	Comments on Proposal 26
«InsertTextHere»


	General Comments

«InsertTextHere»


Thank you for taking the time to respond to this Discussion Paper.  Your comments are appreciated and will be taken into consideration when preparing a report containing our final recommendations.
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