Law Commission and Scottish Law Commission

Insurance Contract Law: Third Consultation Paper

THE law of warranties

response to questions
Your details

This document lists the provisional proposals and questions, as set out in Part 18 of the Consultation Paper. It is designed to help you in responding. 

	Name of respondent:

Type (for example insurer, broker, lawyer or academic):

Address:

Tel:

Email:

Responses are normally treated as public documents and copies may be provided under Freedom of Information legislation. If you want the information that you provide to be treated as confidential, please explain to us why you regard the information as confidential. If we receive a request for disclosure of the information we will take full account of your explanation but cannot give an assurance that confidentiality will be maintained in all circumstances. Should you wish to submit a confidential response we would suggest that you contact us in advance.

 FORMCHECKBOX 
 I wish to keep this response confidential for the following reasons:



This is response form 2 of 2 for this Consultation Paper. The response form for the business insured’s duty of disclosure can be found on the websites of the Law Commission and Scottish Law Commission. Please return this form by 26 September 2012 to commercialandcommon@lawcommission.gsi.gov.uk.
warranties
The need for reform

1.1 Do consultees agree that there is a need to reform the law of warranties as set out in sections 33 to 34 of the Marine Insurance Act 1906? (14.1) 
	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




Abolishing basis of the contract clauses
1.2 Do consultees agree that, in business insurance, a term in a proposal form, contract or accompanying document which states that the policyholder warrants the accuracy of the answers given or that the answers form the basis of the contract should be of no effect? (15.13)

	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




Warranties and the suspension of liability

1.3 Do consultees agree that where a warranty is not complied with:
(1) the insurer’s liability should be suspended? and 
	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




(2) liability should be restored where the policyholder remedies the breach? (15.25)

	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




Excused non-compliance and waiver
1.4 Do consultees agree that sections 34(1) and 34(3) of the Marine Insurance Act should be retained? (15.30)

	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




Should insurers be given a statutory right to cancel?
1.5 Do consultees agree that where the policyholder breaches a warranty, the insurer’s right to cancel the contract should be contractual rather than statutory, and therefore governed by the terms of the contract? (15.34) 

	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




Terms to reduce particular risks

1.6 Do consultees agree that:

(1) Where a term is included to reduce the risk of a particular type of loss, then in the event of a breach of the term, the insurer’s liability should be suspended only in respect of that type of loss? 

	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




(2) Where a term is included to reduce the risk of a loss at a particular time or in a particular location, then in the event of breach of the term, liability would be suspended only in relation to losses at that time or at that location? (15.53)

	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




Contracting out
1.7 Do consultees agree that:

(1) In consumer insurance, a term which purports to put the consumer into a worse position as regards breach of warranty than that set out in the proposed reform should be of no effect? 

	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




(2) In business insurance, a term which permits an insurer to refuse a claim 

(a) for a breach of warranty which was remedied before the loss; or

(b) for breach of a term designed to reduce the risk of another type of loss (or loss at a different time or place)

is only effective if it is written in clear, unambiguous language and specifically brought to the attention of the other party before the contract is formed? (15.59)
	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




The requirement for writing

1.8 Do consultees agree that an express requirement that, in order to take effect, a warranty must be in writing is not necessary? (15.67)
	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




Marine insurance
1.9 Do consultees agree that the rules outlined above should apply to express warranties in marine insurance? (16.5)
	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




1.10 Do consultees agree that the implied marine warranties should be retained? (16.10) 

	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




1.11 Do consultees agree that where an implied marine warranty has been breached, the insurer’s liability should be suspended, and resume once the breach has been remedied? (16.18)

	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




1.12 Do consultees agree that the voyage conditions set out in sections 42 to 49 of the Marine Insurance Act 1906 should be retained? (16.25)
	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




Reinsurance
1.13 Do consultees agree that the default regime for breach of warranty should apply to reinsurance in the same way as it applies to direct business insurance? (16.31)
	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




assessing the impact of reforms
1.14 Do consultees agree that the proposed reform of the law of warranties will result in:

(1) Small savings in legal costs; and 
	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:




(2) Increased confidence in UK law? (17.66) 
	Agree:           FORMCHECKBOX 
          Disagree:           FORMCHECKBOX 
          Other:          FORMCHECKBOX 
          

Comment:
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