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NOTES 

1. In wri t ing a l a t e r  R e p o r t  on th is  subjec t  with 

recommendat ions  for  r e fo rm,  t h e  C o n ~ m i s s i o n  may find i t  helpful 

t o  r e f e r  t o  and  a t t r i b u t e  c o m m e n t s  submi t t ed  in response t o  th is  

Discussion Paper .  Any reques t  f rom respondents  to t r e a t  all, o r  

par t ,  of  the i r  repl ies  in conf idence  will, of course ,  b e  respected ,  

but  if no reques t  f o r  conf ident ia l i ty  i s  made,  t h e  Commission will 

a s sume  t h a t  c o m m e n t s  on t h e  Discussion Paper c a n  b e  used in th is  

way. 

2. Fur the r  cop ies  o f  th i s  Discussion Paper  c a n  be obtained,  f r e e  

of charge ,  f r o m  the a b o v e  address. 
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SCOTTISH LA W COMMISSION 


DISCUSSION PAPER NO 81 


PASSING OF RISK IN CONTRACTS FOR THE SALE OF LAND 


PART 1 


INTRODUCTION 


Purpose of discussion paper 

1.1 In this  discussion paper we examine  t h e  law regulat ing t h e  

passing of risk under c o n t r a c t s  for  t h e  s a l e  of land. I t  has  conle  

t o  our a t t e n t i o n  t h a t  t h e  present  rule, whereby t h e  risk of damage  

t o  o r  des t ruct ion of land passes f rom t h e  sel ler  to t h e  purchaser 

once  the re  is a binding c o n t r a c t  for  sale,  i s  unsat is fac tory  in 

many respects .  The  purpose of this  discussion paper is t o  seek 

comments  on possible re fo rm of t h a t  rule. 

Scope of discussion paper 

1.2 W e  use t h e  t e r m s  "land" and "propertyv r a t h e r  than "heri table 

property" or  "heritage" for  convenience in this  discussion paper. 

No d i f fe rence  in meaning is intended. The comrnents  and 

provisional proposals which follow apply equally t o  c o n t r a c t s  f o r  

t h e  sa le  of a building o r  buildings as they d o  t o  c o n t r a c t s  for  t h e  

s a l e  of vacan t  sites. 

Arrangement of discussion paper 

1.3 In P a r t  I1 of th is  discussion paper  we out l ine  t h e  present  law 

in relat ion t o  t h e  passing of risk under c o n t r a c t s  for  t h e  sa le  of  

land. P a r t  111 conta ins  cr i t ic isms of t h e  present  law and practice.  

W e  discuss in P a r t  I V  the options for  r e fo rm and  set o u t  our 

provisional proposals. Finally, P a r t  V conta ins  a summary of t h e  

proposals and quest ions  on which we invi te  comment .  



PART I1 

PASSING OF RISK - THE PRESENT LAW 

2.1 Under the present law, the risk of damage to or destruction 

of land passes from the seller to the purchaser once the contract 

for sale i s  "perfectv - on conclusion of rrlissives which are not 

subject to any suspensive condition such as the granting of 

planning perrr~ission or the transfer of a licence. l In cases such 

as these, the contract wi l l  fa l l  i f  the planning permission or 

transfer of licence, as the case may be, i s  not granted. In most 

cases, there i s  an interval of time between conclusion of missives 

and the purchaser's date of entry. The property being sold could 

be destroyed or damaged in many ways during this period (as i t  

could be at any time) - fire, storm, burst pipes, vandalism. The 
2effect of the present law is that, subject to  certain exceptions , 

the purchaser bears the loss of such damage or destruction as 

soon as there is a binding contract for sale, even though the 

property wi l l  not really be "his" for some time. In  cases where 

the common law rule applies, it i s  essential therefore that the 

purchaser takes out adequate insurance cover for the property -
otherwise he could face severe financial hardship. He has to go 

ahead with the purchase, paying the price agreed in  the contract 

in full. He is not entitled to any reduction i n  the price to take 
3account of the damage sustained. It i s  generally thought that, 

because the risk has been allocated, the doctrine of frustration of 

contract on the ground of destruction of the subject-mat ter cannot 

be founded upon by the purchaser in order to bring the contract 

to an end and release him from his obligations under it.
4 

I
Sloans Dairies L t d  v Glasgow Corporation 1976 SLT 147; 1977 

SC 223; 1979 SLT 17. 
2 

See para 2.2 below.

'Sloanr Dairies Ltd v Glasgow Corporation supra; Bell's Princs, 
10th edn s 87; Erskine lnst 111, i i i ,  7. 
4 

Stephen Woolman: An Introduction to  the Scots Law of 
Contract 169. 



2.2 In cer ta in  cases, the  risk does not pass t o  the  purchaser on Ii 

conc!:ision of a binding contract  for sale; the  loss resulting frorrr 1 
damage or destruction which occurs before t h e  d a t e  of en t ry  has  i 

l 

t o  be borne by the  seller. This is the  case, f i r s t ,  where the l 

cont rac t  so provides; I and, secondly, where the damage or 

destruction is a t t r ibutable  t o  the  seller's fault.  The onus is on the  

purchaser, however, t o  establish fault  on t h e  par t  of the  seller by 

showing tha t  he failed t o  take  reasonable c a r e  of the  property, ~ 
and tha t  t h e  damage or destruction was a t t r ibutable  t o  tha t  l 
fault.' A third si tuation in which i t  appears  tha t  t he  seller must 

bear the  loss is where the damage or destruction occurs a t  a t ime 
l~ 

when he has wrongfully prevented the purchaser from taking l 
3 l 

entry. ; 

2.3 The legal basis of t he  common law rule as t o  the  passing of  

risk was fully s e t  ou t  in t he  judgments delivered on appeal in the  
4 case of Sloans Dairies Ltd v Glasgow Corporation: 

"the concluded contract  of sale gives t o  the  buyer the 
legal right t o  t h e  specific a r t ic le  on tendering the  price ... 
if the  seller has not been at fpult  or in mora, h e  is 
merely a debtor  for the  property." 

1 
The type of clause generally adopted in pract ice  a t  present is 

mentioned a t  para 3.7 below. 

Meehan v Silver 1972 SLT (Sh C t )  70; Bell's Princs, 10th edn s 
2 m i n e  Inst, 111, iii, 7. 
2 
;IErskine Inst, 111, iii, 7, t r ea t s  this a s  an example of faul t  on the 
par t  of the  seller and says tha t  the  seller is not liable if the 
reason fo r  the  delay is the  purchaser's failure t o  pay the price. 
The institutional writers deal with this point in relation to  the  
common law rules relating t o  sale of goods. There is  no case 
directly in point, but there  a r e  -dicta of interest  in Meehan v 
Silver, supra. 

1979 SLT 17. 
5 

Lord Dunpark at 22. 



The underlying principle appears  t o  be t h a t  once t h e r e  is a binding 

c o n t r a c t  f o r  t h e  s a l e  of land, t h e  purchaser  has a r ight  t o  insist 

on comple t ion  of t h e  sale. Because h e  is en t i t l ed  to any  benef i t  

ar is ing f r o m  a n y  inc rease  in the  value of the land in t h e  in ter im,  

he  ought  also t o  run t h e  risk o f  t h e  land's de ter iora t ion .  The 

passing of  r isk t h e r e f o r e  has nothing to d o  with a r ight  of 

possession, but  has  t o  d o  ra the r  with the  acquisi t ion by the  

purchaser  of a n  unconditional r ight  t o  becorr~e  owner a t  s o m e  

f u t u r e  d a t e ,  on payment  of t h e  price. In the  words of Lord 

Dunpark, t h e  purchaser ' s  right i s  t o  

"acquire t h e  sub jec t -mat t e r  of t h e  s a i e  as it ex i s t s  a t  t h e  
d u e  d a t e ,  with a l l  acc re t ions  and impfovements  on t h e  one 
hand, and de te r io ra t ions  on t h e  other .  

The se l ler ' s  d u t y  at common law is merely to t a k e  reasonable 
2 

c a r e  of t h e  sub jec t s  of s a l e  until  t h e  purchaser  t a k e s  t h e m  over.  

Hence  t h e  excep t ion  to t h e  common law rule  based on t h e  se l ler ' s  

fault.3 

2.4 The ru le  on t h e  passing of risk in c o n t r a c t s  for  t h e  sa le  of 

land c o n t r a s t s  with t h e  ru le  fo r  the  s a l e  of goods where,  unless 

o therwise  ag reed ,  t h e  risk remains  with t h e  sel ler  until  t h e  

purchaser becomes  owner. Sect ion  21 of t h e  Sale of Goods A c t  

1979 provides -

1 
Sloans Dair ies  L td  v Glasgow Corpora t ion  1977 SC 223 a t  241; 

1979 SLT 17 at 24. 

.L Frskine Inst. 111. iii. 7: Meehan v Silver 1972 SLT (Sh C t )  70: 

3 
See p a r a  2.2 above. 



"Risk prima facie passes with property 

20.-(1) Unless otherwise agreed, the goods remain at 
the seller's risk unti l  the property in them is transferred 
to the buyer, but when the property in them i s  transferred 
to the buyer the goods are at the buyer's risk whether 
delivery has been made or not. 

(2) But where delivery has been delayed through the 
fault of either buyer or seller the goods are at  the risk of 
the party at fault as regards any loss which might not 
h a v e  occurred b u t  for such fault. 

(3)  Nothing in this section affects the d u t i e s  or 
liabilities of either seller or buyer as a bailee or custodier 
of the goods of the other party." 



PART 111 


CRITICISMS OF THE PRESENT L A W  AND PRACTICE 


3.1 General. T h e  ordinary  person is unlikely t o  be a w a r e  of t h e  

conlrnon law rule  as t o  the  passing of risk. % h e n  considering 

purchasing a proper ty ,  he is unlikely t o  give rrluch thought  to t h e  

m a t t e r  of who is to bear t h e  consequences  of d a m a g e  t o  the  

proper ty  which migh t  o c c u r  before  he  acquires  t i t l e  t o  it. I f  h e  

does, he is likely to be surprised t o  learn what  t h e  law is. I t  

would seem p e r f e c t l y  reasonable  f o r  the  layman t o  e x p e c t  t h e  

position t o  be t h e  opposite. He is not  y e t  t h e  owner  of the  

property.  H e  does  n o t  e v e n  possess i t  and he  has no con t ro l  over 

it. H e  has no  physical  means  of p ro tec t ing  it  unti l  h e  e n t e r s  in to  

possession. In our  view, i t  is unsa t i s fac tory  t h a t  t h e  law a s  to t h e  

passing of risk in t h e  sa le  of land does not accord wi th  l h e  

reasonable  expec ta t ions  of t h e  ordinary person. It s e e m s  

reasonable  for  such a person t o  expect t h a t  t h e  se l ler  should not 

simply be obliged t o  se l l  him a par t icular  proper ty ,  bu t  r a t h e r  a 

proper ty  in a pa r t i cu la r  condition. I t  is  a l so  unsat i s fac tory  t h a t ,  

because  t h e  law i s  as i t  is, no  ment ion  of t h e  position need  be  

m a d e  in t he  c o n t r a c t .  A purchaser  who has no legal  advice  

t h e r e f o r e  c a n  fa l l  i n to  a t rap.  Without insurance,  he  can f a c e  

s e v e r e  f inancial  loss. 

3.2 The purchaser who is not legally represented. We a r e  a w a r e  

t h a t  in p r a c t i c e  a number  of  prospect ive  purchasers  a t t e m p t  to 

dea l  with t h e  c o n t r a c t  s t a g e  themselves,  so as to avoid t h e  need 

to consult  a sol ic i tor  and incur legal  expense  if t h e y  a r e  

unsuccessful in purchasing a property.  One such  s i tua t ion  which 

has  been d rawn to our  a t t e n t i o n  i s  where  a body issued an  o f f e r  

of sale of a proper ty  t o  an  individual [B]. T h e  body in tended t h e  

risk of d a m a g e  o r  des t ruct ion  t o  pass  t o  B, in a c c o r d a n c e  with 

t h e  comrrlon law, at conclusion of missives. T h e  o f f e r  was  s i lent  



therefore about the passing of risk. There was nothing in i t  to 

alert t3 t o  the position. Although in a covering letter the body 

stressed that B should consult a solicitor on the terms of the 

offer, B decided not to do so and wrote out and signed an 

acceptance which he sent to the body. In  sucl~ a situation, the 

purchaser has no warning o f  the risk he bears. Because of that, 

he is unlikely to take out insurance for the property, believing 

that to be necessary only once he pays the price and is entitled 

to take entry. Even i f  he then goes to a solicitor who advises 

him of the position, he has for a period borne the risk of severe 

financial loss. 

3.3 The purchaser who is legally represented. Even where 

purchasers consult a solicitor at the contract stage, they are often 

not fully protected. Failure by a solicitor to  advise a purchaser 

of his risk, and of the need for adequate insurance cover, would 

constitute professional negligence, rendering the solicitor liable in  

damages. Professional negligence cases take t ime to be resolved, 

however, and in the meantime an uninsured purchaser can bear a 

heavy loss. In practice, many solicitors have block insurance 

policy arrangements with insurance companies and arrange cover 

for their clients under such schemes. It seems, however, that 

some properties may only be insured for the price t o  be paid for 

them, rather than for their reinstatement value. A further 

question is the adequacy of the extent of the cover provided. Is 

the cover for "all risksw and what types of damage are excluded? 

3.4 Acceptance effective when posted. Under the present law, 

missives 	 for the sale of a property are concluded when an 
lunconditional acceptance i s  posted. There is always a period, 

therefore, when a purchaser is a t  risk without insurance cover. 

I
Cloak on Contract (2nd edn) 33. 



The period be tween  postirlg and r ece ip t  of an  a c c e p t a n c e  is 

usually shor t ,  but  t h e r e  is a risk, a lbe i t  a smal l  one ,  t h a t  a 

proper ty  might  be  des t royed by f i r e  during tha t  period. Similarly,  

where  land is sold a t  auct ion ,  t h e  successful  bidder signs what  is 

t h e  equivalent  of a n  a c c e p t a n c e  uf t h e  ternrs of t h e  a r t i c l e s  of 

roup at t h e  time. 1 He is unlikely to have  a r ranged  insurance 

cover  in advance ,  because  he does  not  know whether  or  not  his 

bid will b e  successful .  
8 

3.5 Double insurance. While sonie sel lers  agree t o  c o n t r a c t  ou t  

of t h e  comnjon law rule and  a c c e p t  a provision in t h e  nlissives t o  

t h e  effect t h a t  t h e  risk of d a m a g e  or  des t ruct ion  will remain  with 

t h e m  unti l  t h e  purchaser ' s  d a t e  of en t ry ,  many d o  not. The sel ler  

is o f t en  in a s t ronger  bargaining position - par t icular ly  in a 

buoyant m a r k e t  where  closing d a t e s  for  r ece ip t  of o f f e r s  a r e  

common. In cases where  t h e  pa r t i e s  d o  not  c o n t r a c t  o u t  o f  t h e  

common law rule,  i t  i s  essent ia l  t h a t  t h e  purchaser  be adequate ly  

insured f rom t h e  d a t e  of conclusion of missives. Othe rwise  he 

runs t h e  risk of s e v e r e  f inancial  loss. The  resul t  of t h e  common 

law rule  prevail ing is "double insurance". While "double insurance" 

is  not technical ly t h e  c o r r e c t  t e r m ,  as the se l ler  and the  

purchaser  a r e  e a c h  insuring a d i f fe ren t  in te res t  in t h e  property,  

t w o  policies are in exis tence ,  with t w o  premiums being paid for  

t h e  one  property.  I t  is  ex t remely  unlikely t h a t  t h e  sel ler  will 

cance l  his own insurance. He is  usually obliged, e i t h e r  by t he  

t e r m s  of his s t andard  secur i ty  o r  his t i t le ,  to keep  i t  in f o r c e  

unti l  s e t t l e m e n t  of t h e  sale. In any even t ,  h e  should keep  up his 

exist ing policy, as t h e  s a l e  might  no t  go ahead fo r  s o m e  reason. 

The  purchaser  might  be seques t ra t ed ,  for  example ,  in which case 

t h e  proper ty  would have  to be marke ted  a l l  ove r  again. In t h e  

1 
Halliday, Conveyancing Law and Practice Vol I 1  79-80. 



e v e n t  of t h e  proper ty  being damaged or des t royed,  only o n e  

insurance company  will have  t o  pay out. Accordingly, t h e  o t h e r  

company g e t s  t h e  premiunls  for  nothing. S ince  t h e  se l ler  in many 

cases has  t o  k e e p  up his own insurance until  s e t t l e m e n t ,  and in a l l  

cases should d o  so, i t  seemis unnecessary t h a t  t h e  buyer should 

a lso  have t o  insure. 

3.6 Not  enough to give purchaser benefit of seller's policy. 

Many insurance policies nowadays con ta in  a provision t o  t h e  effect 

tha t ,  if t h e  se l ler  c o n t r a c t s  t o  sell  t h e  proper ty  insured, t h e  

purchaser  will have  t h e  benef i t  of t h e  policy be tween  conclusion 

o f  rr~issives and his becoming en t i t l ed  to t a k e  ent ry .  A typical  

c l ause  is as follows -
"If at t h e  t i m e  of des t ruct ion  o r  d a m a g e  to a n y  building 
hereby insured t h e  Insured shal l  have  c o n t r a c t e d  t o  sel l  his 
in te res t  in such  building a n d  t h e  purchase shall not  have  
been but  shal l  be t h e r e a f t e r  comple ted ,  t h e  p u r c l ~ a s e r  on 
t h e  comple t ion  of t h e  purchase, if and so f a r  as t h e  
proper ty  is  n o t  o the rwise  insured by or on behalf of t h e  
purchaser  aga ins t  such des t ruct ion  o r  damage,  shall  b e  
en t i t l ed  to t h e  benef i t  of this Policy so f a r  as i t  r e l a t e s  
t o  such des t ruct ion  o r  damage  wi thout  pre judice  to t h e  
r ights  and  l iabi l i t ies  of t h e  Insured o r  \he Insurer under 
th is  Policy up t o  t h e  d a t e  of completion". 

This a r rangement ,  however, will not  necessari ly g ive  t h e  purchaser  

adequa te  protect ion.  T h e  purchaser 's  r ight  c a n  be only as 

e f f e c t i v e  as t h e  se l ler ' s  cover,  which the purchaser  has no 

foolproof way of checking. The sel ler  may be under-insured o r  

have  inadequate  cover  - surprisingly common,  par t icular ly  where  

t h e  proper ty  concerned is not  subjec t  to any  he r i t ab le  securi ty.  

Form of wording recommended  by t h e  Associat ion of British 
Insurers f o r  inclusion in insurance policies. This  f o r m  may not  
automat ica l ly  be included in a l l  buildings insurance policies 
avai lable  f rom insurance  companies. 

1 



The se l ler  rrlay h a v e  been responsible for a n ~ a t e r i a l  non-disclosure 

o r  mis represen ta t ion  t o  the  insurance conlpany, thereby enabling 

t h e  company to deny l iabi l i ty .  A n  imprudent  purchaser  might  

place undue re l i ance  on a flawed policy. A prudent  purchaser  

s t~ou ld  s t i l l  t a k e  ou t  his own insurance. 

3.7 Not enough simply to allow c o n t r a c t i n g  o u t  of the common 

law rule. The  se l ler  and purchaser  can c o n t r a c t  ou t  of t h e  

cornmon law rule  and a g r e e  that t h e  risk of d a m a g e  o r  des t ruct ion  

will no t  pass t o  t h e  purchaser  on conclusion of missives. A 

typical  c l ause  adop ted  in p rac t i ce  is as follows -

"The sub jec t s  including t he  whole garden  ground will be 
mainta ined in the i r  present  condition, f a i r  wear and t e a r  
excep ted ,  and will rernain at t h e  se l ler ' s  risk until  t h e  said 
date  of en t ry .  In t h e  even t  of the  subjects ,  o r  any  p a r t  
the reof ,  being substantial ly damaged  o r  destroyed by f i r e  
o r  o t h e r  c a u s e  prior t o  the  sa id  d a t e  of e n t r y  t h e  
purchaser  will be en t i t l ed  to res i le  f rom t h e  bargain 
wi thoY t a n y  claim or  penalty being due  to or  by e i the r  
side." 

A purchaser  who is not  legally advised, however,  may  not  

a p p r e c i a t e  t h e  need to c o n t r a c t  out. 

3.8 Conclusion. In t h e  absence  of insurance, no  solution c a n  

p r o t e c t  all part ies .  Someone must  bear  t h e  loss result ing f rom 

physical damage to proper ty  which is  t h e  sub jec t  of a c o n t r a c t  of 

sale. In our view, t h e r e  a r e  sounder reasons  for p ro tec t ing  t h e  

purchaser ,  par t icular ly  where  he is  uninsured. The c o m n ~ o n  law 

ru le  as to passing of risk in c o n t r a c t s  for the  s a l e  of land pu t s  

the  buyer in a risky, and o f t e n  an unfair,  position. W e  think i t  is 

unsa t i s fac tory  t h a t  t h e  law does  n o t  accord  wi th  t h e  reasonable  

expec ta t ions  of t h e  ordinary person. We t h e r e f o r e  propose -

Sinclair,  Handbook of Conveyancing P r a c t i c e  in Scot land 
210. 



1. 	 The present rule of the common law, whereby the risk of 

damage to or destruction of land passes to the purchaser 

on conclusion of a binding contract for sale, should be 

altered. 

In t h e  next p a r t  of t h e  p a p e r ,  w e  go on t o  cons ider  v a r i o u s  

o p t i o n s  f o r  r e fo rm.  



PART I V  


OPTIONS FOR REFORM 


4.1 Insurance based approach. Son~e jurisdictions, r a t h e r  than 

general ly a l t e r i n g  t h e  rule as t o  t h e  passing of risk, have  

p re fe r red  t o  g ive  t h e  purchaser  a s t a t u t o r y  r ight  t o  t h e  benef i t  of 

t h e  se l ler ' s  insurance cover. l While t h e  risk of d a m a g e  o r  

des t ruct ion  con t inues  t o  pass t o  t h e  purl !laser on conclusion o f  

missives, h e  has  a r ight  t o  t h e  insurance p roceeds  payable  t o  t h e  

sel ler ,  t h e  in tent ion  being t h a t  he  need no t  t a k e  o u t  his own 

policy. A t  the  t i m e  t h e  Jan lage  o r  des t ruct ion  occurs ,  however, 

t h e  risk h a s  a l ready passed to the p u r c i ~ a s e r ,  and so no money is 

s t r i c t ly  "payable" t o  t h e  sel ler ,  The  purchaser  t h e r e f o r e  is  

en t i t l ed  t o  nothing. An  insurance  c o n t r a c t  is a c o n t r a c t  of 

indemnity. The  insured is en t i t l ed  to b e  paid insurance  money 

only f o r  t h e  loss he  sustains. S ince  t h e  seller is  en t i t l ed  to 

rece ive  t h e  ful l  c o n t r a c t  pr ice  from t h e  purchaser ,  he su f fe r s  no  

loss. I f  t h e  se l ler  h a s  a l ready been paid t h e  purchase  price, 

nothing will b e  payable  under his insurance  policy. This was  what  
2happened in a n  Aust ra l ian  case, and t h e  resul t  would b e  likely t o  

be t h e  s a m e  here. So too, i f  t h e  sel ler  has not y e t  been paid the  

price, t h e  insurance  company,  if i t  pays up under t h e  policy, is 

subrogated t o  t h e  se l ler ' s  rights. I t  c an  demand payment  of the 

full  c o n t r a c t  p r i ce  f rom t h e  purchaser .  

4.2 In many cases ,  insurance policies conta in  a c l a u s e  specif ical ly 

deal ing w i t h  th is  point, ensuring t h a t  the  purchaser  will be 

en t i t l ed  to claint under t h e  se l ler ' s  policy. 3 The  purchaser ' s  r ight  

1 
e g  Queensland - Proper ty  Law A c t  1974 s 63 ( r ight  t o  rescind in 

s 64 is  confined t o  dwelling-houses); Victoria  - S a l e  of Land 
(Amendment)  A c t  1982, S 35 (r ight  t o  rescind in S 34 is conf ined 
again t o  dwefling-houses); Nor thern  Terr i tory  - Real Proper ty  
(Insurance Money Application) Ordinance  1975 S 4; 
L Ziel Nominees  P t y  L td  v VACC Insurance  Company L t d  (1975) 7 
ALR 667.  
3 

See para  3.6 above  f o r  a recommended  f o r m  of wording. 



t o  d o  so has been pu t  on a s t a t u t o r y  basis in Victoria, S 3 5 ( 2 )  of 

t h e  Sale  of Land (Amendment )  A c t  1982 providing t h a t  i t  shal l  b e  

no  d e f e n c e  o r  answer  t o  any  clairrl by or agains t  t h e  insurer tha t  

t h e  sel ler  has  su f fe red  e i the r  no  loss or  a diminished loss by 

reason of t h e  f a c t  t h a t  h e  is en t i t l ed  t o  b e  paid t h e  pr ice  o r  

ba lance  of t h e  p r i ce  by t h e  purchaser.  

4.3 Even where  t h e  purchaser  is  en t i t l ed  t o  c l a im under the  

se l ler ' s  policy, however,  h e  may s t i l l  face problems. T h e  sel ler  

may have  a c t e d  in a way which enab les  t h e  insurance  company t o  

avoid liability. H e  may  have  made  a m a t e r i a l  misrepresenta t ion  o r  

non-disclosure t o  t h e  company,  e g  by not notifying t h e  company 

t h a t  t h e  house insured was  l e f t  unoccupied for longer than t h e  

period pe r r r~ i t  t e d  under t h e  policy. T h e  Victoria  legislat ion again  

p r o t e c t s  t h e  purchaser  in such c i rcums tances  by providing t h a t  t h e  

insurer canno t  deny l iabi l i ty t o  him because  of a f a u l t  on  t h e  p a r t  

o f  t h e  sel ler  which would bar  the  l a t t e r  f rom cla iming under t h e  
lpolicy. 

4.4 This is  s t i l l  not  suff ic ient ,  however, to p r o t e c t  t h e  purchaser ,  

whose r ight  c a n  be  only as e f f e c t i v e  as t h e  sel ler 's  cover.  He 

c a n  c la im only wha t  i s  payable to t h e  seller.  The  sel ler  may no t  

b e  insured at t h e  r e l evan t  time. His policy may  have  lapsed 

through non-payment of premiums. Even where  h e  is insured, his 

cover  may not  b e  adequate.' A c lause  in t h e  policy en t i t l ing  t h e  

purchaser  t o  c l a im under t h e  sel ler 's  policy i s  of no  he lp  in such 

circumstances.  Nor, in our  view, would i t  be r ight  t o  provide by 

s t a t u t e  t h a t  insurance  companies  must  pay o u t  for  t h e  full loss 

sustained in such ci rcumstances .  In any even t ,  i t  could b e  

d i f f icul t  for  t h e  purchaser  t o  a s c e r t a i n  what, if any,  insurance  

S 35(9). 
2 See para  3.6 above. 



c o v e r  the  se l ler  has and t h e  adequacy of that  cover. This would 

be time-consunling and  might delay rr~issives being concluded.  

Double insurance would b e  unlikely t o  b e  avoided, as a prudent  

purchaser  would s t i l l  t a k e  out  his own cover. In  our view, r e f o r m  

based on giving a purchaser  a s t a t u t o r y  r ight  t o  claini  under a 

se l ler ' s  insurance  policy would b e  unsat i s fac tory  and,  in many 

cases, of l i t t l e  he lp  t o  a purchaser.  We t h e r e f o r e  r e j e c t  such a n  

approach. The  r e a l  issue is who should bear t h e  risk of danlage  

t o  o r  des t ruc t ion  of land occurr ing  be tween  conclusion of missives 

and t h e  purchaser ' s  d a t e  of entry.  We a r e  f irmly of t h e  view 

t h a t  any  re fo rm should dea l  d i rec t ly  with th is  issue. 

4.5 Risk to remain with the seller. We discussed above  how, in 

general ,  a sel ler  has  t o  cont inue  with his  own insurance  unt i l  t h e  

s a l e  settles.' I f  a se l ler  is a l ready uninsured, i t  is th is  fa i lure  t o  

insure, r a t h e r  than his en te r ing  in to  a c o n t r a c t  f o r  sale,  which 

c a u s e s  his loss. The s a m e  applies  where  he  is  insured, b u t  no t  

adequately.  The  rea l  problem is his f a i lu re  to t a k e  o u t  a d e q u a t e  

cover.  The se l ler  i s  in a position to p r o t e c t  t h e  proper ty  f r o m  

d a m a g e  s o  long as he  has  possession of it. The purchaser  h a s  no  

such control.  A major d e f e c t  of t h e  present  law is  t h a t  t h e  risk 

of d a m a g e  o r  des t ruc t ion  c a n  be t r ans fe r red  t o  t h e  purchaser  
2without  his knowledge. If t h e  law w e r e  changed s o  t h a t  t h e  risk 

remained wi th  the sel ler ,  express  provision in t h e  missives would 

b e  needed to a l t e r  t h a t  rule. The  purchaser  would be a le r t ed .  In 

our  view, a c h a n g e  in t h e  law would r e m o v e  a ser ious  potent ia l  

hardship f o r  t h e  purchaser ,  wi thout  s ignif icantly prejudicing t h e  

seller. The  se l ler  could c la im on his insurance  in r e s p e c t  of t h e  

loss h e  suffered .  An incidental  benef i t  of a change  in t h e  law t o  

t h e  effect t h a t  t h e  risk would remain  wi th  t h e  se l ler  would be a 

reduct ion  in conveyancing costs by signif icantly reducing double 

insurance. 

1 
See para  3.5. 

2 
See paras  3.1-3.2 above. 



A t  what point  should t h e  risk pass? 

4.6 The purchaser takes/becomes entitled to t a k e  possession. A 

major c r i t i c i sm of t h e  p resen t  common law rule  is t h a t  i t  makes 

t h e  purchaser  bear  the  risk of d a m a g e  or  des t ruct ion  in 

c i r cums tances  ou twi  t h  his control ;  h e  is usually ne i ther  occupying 

t h e  proper ty  nor in a position t o  p r o t e c t  it. I t  would s e e m  

logical, t he re fo re ,  t h a t  if t h e  law were  changed so t h a t  t h e  risk 

of  d a m a g e  o r  des t ruc t ion  did not  pass to t h e  purchaser  on 

conclusion of missives, bu t  remained with t h e  se l ler ,  i t  should 

never the less  pass  to t h e  purchaser  once  he is in possession of t h e  

proper ty  and so is in a position t o  p r o t e c t  it. I t  would s e e m  

unreasonable to e x p e c t  t h e  se l ler  t o  bear  t h e  risk at  t h a t  s tage.  

4.7 In many cases, t h e  d a t e  of e n t r y  specif ied in t h e  missives, 

s e t t l e m e n t  of t h e  s a l e  and t h e  taking of possession by t h e  

purchaser  will all coincide. in s o m e  cases t h e  purchaser  may b e  

prevented,  through no  f a u l t  of his own, f r o m  taking possession at 

t h e  d a t e  of e n t r y  originally agreed.  The  se l l e r  m a y  s t i l l  have t o  

resolve a d e f e c t  in his  ti t le.  The  d a t e  of e n t r y  m a y  b e  expressly 

o r  impliedly postponed by agreement .  In such a case, i t  would not  

seen) r ight  to m a k e  t h e  purchaser  bear  t h e  risk until  he  t akes  

possession, o r  at l e a s t  becomes  en t i t l ed  to t a k e  possession. In 

o the r  cases, t h e  purchaser ,  e i t h e r  with o r  wi thout  t h e  seller 's 

ag reement ,  may  t a k e  possession at a d a t e  which is  ea r l i e r  than 

e i t h e r  t h e  c o n t r a c t u a l  d a t e  of e n t r y  originally a g r e e d  o r  t h e  d a t e  

of se t t l ement .  I t  is t r u e  t h a t ,  in such cases, t h e  s a l e  may s t i l l  

not  go ahead  fo r  s o m e  reason - for  e x a m p l e  t h e r e  may be  a 

major d e f e c t  in t h e  se l ler ' s  t i t le .  I t  i s  a lso  t r u e  t h a t  t h e  sel ler  is  

likely to, and should, cont inue  his own insurance  unti l  t h e  sale 

does se t t l e .  I t  would s e e m  illogical, however, to e x p e c t  t h e  se l ler  



t o  bear  liability f o r  d a m a g e  o r  des t ruct ion  to proper ty  o n c e  t h e  

buyer is  in possession. In our view, it would a lso  be  unfair.  

4.8 In n ~ a n y  cases, t h e  buyer will become en t i t l ed  to t a k e  

possession on  a pa r t i cu la r  d a t e  b u t  may decide  not  t o  t a k e  a c t u a l  

possession f o r  sorrre tinte. Ent i t l ement  to t a k e  possession will 

co incide  with t h e  c o n t r a c t u a l  d a t e  of en t ry ,  whe the r  t h a t  is t h e  

original d a t e  of e n t r y  s t ipula ted  in t h e  missives o r  a d i f f e r e n t  

d a t e  expressly o r  impliedly ag reed  by t h e  parties.  In sorrle cases, 

e n t i t l e m e n t  t o  t a k e  possession will co incide  with s e t t l e m e n t  of t h e  

sale. In o the r s ,  i t  may a r i s e  at a n  ea r l i e r  date.  T h e  pa r t i e s  may 

have  agreed ,  f o r  example ,  t h a t  t h e  purchaser  is  to b e  en t i t l ed  t o  

t a k e  possession o n  conclusion of missives. The  s a l e  will s e t t l e  a t  

a l a t e r  d a t e  o n c e  t h e  conveyancing is  comple ted .  In a l l  of such 

cases, i t  m a y  b e  t h a t  t h e  purchaser  will dec ide  in f a c t  not  to 

t a k e  possession f o r  s o m e  t ime ,  but  t h a t  would b e  his decision. In 

such c i rcums tances ,  t h e  risk of damage o r  des t ruc t ion  should pass 

as soon as t h e  purchaser  i s  e n t i t l e d  to t a k e  possession. H e  should 

not  b e  a b l e  to delay  t h e  passing of risk by delaying taking a c t u a l  

possession. We t h e r e f o r e  propose -

2, 	 I t  should be provided by statute that the risk of damage 

to or destruction of land which is t k  subject of a 

contract for sale should remain with the seller until the 

purchaser takes possession, or is entitled to take 

possession, whichever is the earlier. 

4.9 We d o  n o t  think t h a t  legislat ion should de f ine  what  

c o n s t i t u t e s  possession. This would b e  a quest ion of f a c t  in e a c h  

case. In mos t  cases, t h e r e  should b e  no problem, e g  a m e r e  r ight  

of access f o r  t ak ing  measure r r~en t s  would no t  c o n s t i t u t e  possession. 



in cases  where the property is occupied by a tenant,  "possessionN 

means civil possession or ent i t lement  t o  the  rents. In a sale  t o  a 

si t t ing tenant,  i t  would be irrelevant that  he in f a c t  already 

occupied the  property. Risk would pass only once he took, or 

became enti t led t o  take, possession as owner in te rms  of the  

missives of sale. Where the  sale was of t h e  landlord's in terest  in 

a tenanted property, t h e  new landlord would become ent i t led t o  

take  possession in t he  sense that  he would become enti t led t o  be 

paid the  rent,  This could be made clear without the  need for a 

rigid rule. 

Alternative dates for the passing of risk 

4.10 The date of settlement of t h e  sale. In general, a sale 

se t t l es  by the  purchaser paying the  price in re turn for a validly 

executed conveyance, t h e  prior t i t l e  deeds, t h e  keys and a l e t t e r  

of obligation t o  deliver a clear search, We considered whether 

the  da t e  of se t t l ement  in itself should have any relevance in 

relation to t h e  passing of risk. As we have already said, t he  d a t e  

of set t lement  may coincide with t he  purchaser taking possession or  

becoming enti t led to t ake  possession of t h e  property. In such 

cases, i t  is t he  taking of possession or ent i t lement  t o  take 

possession tha t  is  and should be relevant. The da te  of set t lement  

is t h e  la tes t  d a t e  at which enti t lement to t ake  possession will 

arise. If such ent i t lement  arises at a n  earl ier  date,  t he  risk 

should pass then. So too if actual  possession is taken before 

settlement. Accordingly, we see no point in referring to t h e  d a t e  

of set t lement  in any s ta tu tory  provision governing the passing of 

risk, Such re fe rence  would serve no purpose and might be 

confusing. 



4.11 The date of transfer of legal title. We do not think t h a t  

the  da t e  of recording of t he  conveyance in favour of the 

purchaser in t he  Sasine Register, or the d a t e  of application to  

have his interest  registered in the  Land Register should have any 

relevance in relation to t h e  passing of risk. There is often in 

pract ice  a t ime  delay between set t lement  of a sa le  and recording 

or  registration. The timing of recording or registration is really 

in the  hands of the  solicitors and not t he  par t ies  themselves. In 

t he  case of t h e  Sasine Register, w e  think tha t  arguments would 

ar ise  as to  whether t he  e f fec t ive  da t e  was the da t e  of 

presentment, or  the d a t e  of recording, of the  conveyance. There 

could be quite a gap  between the  two, particularly if t h et i ~ ~ ~ e  

conveyance o r  accompanying forms required t o  b e  amended.' i t  is 

also qui te  common for sales t o  s e t t l e  and purchasers t o  take 

possession on an obligation t o  deliver a validly executed 

conveyance within a specified time. In such circumstances, there  

is an  even longer t ime  gap between se t t l ement  and transfer of 

legal title. In our view, just as se t t l ement  in itself is not the  

relevant fact, so too transfer of legal t i t l e  is not relevant for the  

purposes of passing of risk. I t  is unlikely t o  coincide with the  

purchaser taking possession or becoming ent i t led t o  take  

possession. If i t  does coincide, i t  is t he  fact of possession which 

is  relevant. 

4.12 The date when the price is paid. The price is of ten paid at  

se t t l ement  of the  sa le  so tha t  t he  purchaser becomes enti t led t o  

l This problem would not ar ise  in relation t o  t h e  Land Register. 
Provided the  deed which induces registration and the  application 
for registration a r e  both validly signed, re turn of ei ther  for 
adjustment does not  a l te r  the  d a t e  of registration. That remains 
t he  d a t e  of t h e  application for registration. 



take possession of the property. Similarly it may be paid at an 

earlier date to enable the purchaser to take possession, or because 

i t  is discovered that he has already taken possession. ' Again 

therefore, we see no convincing role for payment of the price in 

relation to the passing of risk. 

4.13 Is there a need to  spell out the legal consequences of the 

proposed n w  rule? i t  has to be considered whether the problems 

which arise under the present law would be dealt with adequately 

by the change we have proposed i n  relation to the rule on the 

passing of risk. Is it enough to provide that the risk of damage 

or destruction wil l  remain with the seller, or should legislation go 

further and also provide for what the legal consequences of the 

proposed new rule should be? The answer to this question would 

seem to depend on how clear the general law would be as to 

where the parties would stand in the event of the property being 

damaged or destroyed while at the sellerDs risk. 

4.14 It could be argued that, as a matter of general law, for a 

seller to be able to insist on payment of the purchase price, he 

would have to be able to implement his side of the bargain, 

namely by conveying the property in the condition it was in 

before it was damaged.' On that basis, the purchaser would be 

entitled to insist on the seller repairing or reinstating the 

property, or paying damages in respect of the damage it suffered. 

i n  our view, in many cases, that would be unfair on the seller and 

unduly favourable to the purchaser. The damage might be 

substantial, i n  which case reinstatement would be likely to be a 

major task. The seller might not be adequately insured. As a 

matter of policy, we think that where property is destroyed or 

substantially damaged, both the seller and the purchaser should be 

B 

There i s  no clear authority on this point, but arguably such a 

conclusion can be drawn from the case of Hoey v Butler 1975 SC 
87. 



released from the contract. The purchaser could then go and find 

another property. The seller would s t i l l  be left with a 

substantially damaged property, but would be able to assess repairs 

without being under pressure from the purchaser.1 W e  think that 

result would achieve a fairer balance between the interests of the 

parties. I t  is, of course, the result that would be achieved i f  the 

contract could be regarded as frustrated. 

4.15 Under Scots law, leases of property have been held to be 

frustrated on the ground that the property has been destroyed. 2 

It has been accepted for some time in Canada that a contract for 

the sale of land can be frustrated by destruction of the subject 
3matter of the contract. There is  strong argument, however, that 

under Scots law frustration of contract cannot operate in 

circumstances where the risk of damage or destruction has been 
4


allocated to one of the parties. I f  that argument i s  sound, 

however attractive and fair a result it might seem in  the case of 

destruction or substantial damage, as a matter of law frustration 

of contract could not operate alongside a rule (statutory or 

otherwise) allocating the risk of damage or destruction to a party. 

Further, i f  legislation were simply to set out the proposed new 

rule on the passing of risk without more, it could be argued that, 

regardless of the extent of damage, the parties would be tied to 

the contract. The purchaser would be able to insist on the seller 

either restoring the property or paying him damages. As we have 

said, we think that this would be an unsatisfactory result where 

the damage was substantial. 

1 
We discuss at paras 4.24 and 4.25 below what additional rights 

the parties should have where either is at fault.

* Cantors Properties (Scotland) L td  v Swears and Wells L td  1978 
SC 310. 

constructive destruction). 
4


Stephen Woolman: An introduction to the Scots Law of Contract 
169. It is of interest to note that frustration was not pleaded in 
the case of Sloans Dairies L td  v Glasgow Corporation l976 SLT 
147; 1977 SC 223; 1979 SLT 17. 



4.16 If t h e  desired legal  consequences of t h e  proposed new rule  

on t h e  passing of risk could be  spelled ou t  in a short ,  a t t r a c t i ve  

way, then  such spelling ou t  might be useful. i t  would assist the 

par t i e s  in determining where  they stood in t he  even t  of t he  

property being damaged or  destroyed while t h e  risk remained with 

t h e  seller.  It would reduce  t h e  scope for uncer ta inty  and dispute. 

An addit ional  benef i t  would be  t ha t  i t  might help t o  reduce the  

number of  provisions which otherwise  would be included in 

con t r ac t s  fo r  t h e  s a l e  of land. if m a t t e r s  were  left t o  be  

governed by t h e  general  law, we think i t  would be  likely t h a t  

clauses would cont inue to be  inserted in missives with a view t o  

regulat ing t he  position o f  t he  par t ies  in the  even t  of t h e  

property being destroyed or damaged. It may be t h a t  i t  would be  

more  helpful fo r  sellers, purchasers and thei r  agen t s  if t he r e  were  

c lea r  legislat ive provision on  this  mat ter .  Accordingly, we invite 

views on t h e  following question -

3. 	 Should legislation provide for the respective rights of the 

seller and purchaser in the event of property which is the 

subject of a contract for Sale between them being 

destroyed or &magecl while the risk remains with the 

seller? 

4.17 How best to provick for the respective rights of the parties. 

As we  have said, as a m a t t e r  of policy, we  think t ha t  where 

property is  destroyed o r  substantial ly damaged, both t h e  sel ler  and 

t h e  purchaser should be released f rom t h e  con t rac t .  In e f f ec t ,  

t h e  con t r ac t  should b e  regarded as frustrated.  W e  think t h a t  this 

could be achieved by s imple  and c lea r  legislat ive provision which 

would be  understandable t o  t h e  layman. Using t h e  doctr ine  of 



l 

f rus t ra t ion  of c o n t r a c t  would also be a d i rec t  approach which 

would avoid t h e  use  of a r t i f i c i a l  concepts .  F rus t ra t ion  would 

resul t  in t h e  c o n t r a c t  being dissolved au tomat ica l ly  at t h e  d a t e  ~ 
when t h e  des t ruc t ion  o r  subs tant ia l  	 damage occurred. 1 i~ 
Terminat ion  of t h e  c o n t r a c t  would not  depend, the re fo re ,  on t h e  

cho ice  o r  e l ec t ion  of e i the r  party.  Nor would i t  depend on t h e  

knowledge of e i t h e r  p a r t y  as t o  t h e  e v e n t  which caused 
l~ 
1 

f rus t ra t ion .  F rus t ra t ion  depends on what  ac tua l ly  has happened ~ 
and t h e  effect of t h a t  on the possibility of performing t h e  l 

l 

2
con t rac t .  As w e  have  said, s t r i c t ly  speaking, f o r  f rus t ra t ion  to ~ 
opera te ,  ne i the r  the  law nor the  pa r t i e s  themse lves  should have  

a l loca ted  t h e  risk of t h e  even t ,  which should be unforeseen,  but i t  
l 

has  been held t h a t  -	 ~ 
"Although t h e  words of t h e  st ipulat ion may  b e  such t h a t  
t h e  m e r e  l e t t e r  would descr ibe  what  h a s  occurred ,  t h e  
o c c u r r e n c e  itself may y e t  b e  of a c h a r a c t e r  and  e x t e n t  so 
sweeping t h a t  t h e  foundat ion  of wha t  t h e  pa r t i e s  a r e  
d e e m e d  to have  had in con templa t ion  h a s  disappearecj, and 
t h e  c o n t r a c t  i tself has vanished with t h e  foundation." 

4.18 	 In addit ion,  ne i ther  p a r t y  should have  been at fau l t  in l 
4

re la t ion  t o  t h e  e v e n t  which caused  f rus t ra t ion .  We d o  not  think, ~ 
however, t h a t  a n y  of t h e  foregoing ru les  of law need  prevent  the  ~ 

l 

adoption of a n  approach under which a c o n t r a c t  would b e  regarded l 
as f r u s t r a t e d  in t h e  e v e n t  of t h e  p roper ty  covered  by it being 

l 

l 

destroyed o r  subs tant ia l ly  damaged.  In our view, i t  would s e e m  

logical t o  e x t e n d  t h e  doct r ine  of f rus t ra t ion  	of c o n t r a c t  t o  this  

a rea .  The  essen t i a l  basis of t h e  doc t r ine  is t h a t  t h e r e  has been l 
! 

l 
C l o a g  on C o n t r a c t  (2nd edn) 345; Frase r  & CO v Denny, Mot t  

and Dickson, Ltd 1944 SC (HL) 35. 
L 

- Bell's Princs, 10 th  edn  s 29. 
l 


Tamplin SS CO Ltd  v Anglo-Mexican Pe t ro leum P r o d u c t s  CO Ltd 
[1916J 1AC 397 per  Lord Haldane  at 406. 
4 

Bell's Princs, 10th  edn  s 29; w e  discuss at pa ras  4.24 and 4.25 
below t h e  quest ion of t h e  sel ler  o r  purchaser  being a t  fault .  



an a1 te ra t  ion in circumstances rr~aterial  t o  the  cont rac t  which 

would render performance of it impossible, or so different f rom 

what the parties as reasonable rnen originally contemplated tha t ,  

if  rendered, it would arrtount in substance to  the  fulfilment of a 

d i f fe ren t  contract. '  One of the  principal grounds of frustration of 

cont rac t  is destruction of the subject mat te r  - rei  interitus.-

Leases have been held t o  have been frustrated,  and so terminated,  

by destruction of the property leased. 2 
Considerable 

inconvenience as a result  of damage has not been enough t o  found 

a plea of frustration - the  property must be destroyed or 

materially damaged.' As we have said, we think tha t  a cont rac t  

for  the  sale  of land should be regarded a s  f rust ra ted where the 

property concerned is e i ther  destroyed or substantially damaged. 

We discuss later what we mean by "substantial" damage. 4 

4.19 The law on frustra t ion of contract  is well developed and the  

consequences clear. I t  brings a cont rac t  t o  an  end and discharges 

the  parties from fur ther  obligations under it. The parties' 

subsequent relations a r e  governed by the  principles of unjust 

enrichment - neither party should be enriched a t  t he  expense of 

the  other. 5 Payments already made under the contract ,  therefore,  

can be recovered, and money due for things done prior t o  the  

event  which caused frustra t ion is still  due. Neither party t o  the  

' Gloag on Cont rac t  (2nd edn) 343. See also National Carr iers  Ltd 
v p a n a l p i n a w n )  Ltd [l9811 AC 675. 
L 

Cantors Propert ies  (Scotland) Ltd v Swears & Wells Ltd 1978 SC 
3 10. 

Allan 
76 9 .  

v Markland (1882) 10 R 383; v Flerning (1870) 8 h\ 

4 
At para 4.23 below we suggest t ha t  property should be regarded 

as substantially damaged if i t  is damaged t o  such an ex ten t  tha t  
i t  is rendered materially different from tha t  which the purchaser 
contracted t o  buy. 

Cant iere  San Rocco v Clyde Shipbuilding Co 1923 SC (HL)105. 



c o n t r a c t  is ~ l n d e r  any  obligat ion t o  give t h e  o t h e r  no t i ce  t h a t  he 
1

holds t h e  c o n t r a c t  at -an  end. 0 1 1  this approach,  t h e r e f o r e ,  t h e r e  

would be  no quest ion of the  buyer having to elect t o  end t h e  

c o n t r a c t  so  as t o  avoid being t ied t o  it. b o t h  t h e  sel ler  and 

purchaser  would  know where  they stood - it would be a m a t t e r  of 

fact. There  would be  nothing to stop t h e  pa r t i e s  r enego t i a t ing  i i r i d  

en te r ing  i n t o  a new c o n t r a c t  t o  go allead w i t h  the purchase  at a 

reduced price. The se l ler  would rlot be able t o  insist,  however, on 

t h e  purchaser  paying t h e  full price originally agreed.  Nor would 

t h e  purchaser  be able t o  insist on the  se l ler  r e ins ta t ing  a 

destroyed o r  subs tant ia l ly  damaged property. 

4.20 I t  is f o r  cons idera t ion  whether ,  under a "f rus t ra t ion  of 

con t rac t "  approach,  t h e  c o n t r a c t  should stil'l be t e r m i n a t e d  wtiere 

t h e  sel ler  o r  the  purchaser  had caused t h e  des t ruc t ion  or  darnage 

by his f au l t .  We think it  should be. As we discuss l a t e r ,  we 

propose t h a t  this  s o u l d  be without  prejudice t o  a n y  c la im for  
2

damages t h a t  e i t h e r  pa r ty  might  have  agains t  t h e  o ther .  

4.21 Ail o f  th i s  would b e  achieved without  t h e  need for lengthy 

deta i led  s t a t u t o r y  provision. There  would be a sirrlple provision 

tha t ,  in t h e  e v e n t  of des t ruct ion  or  subs tan t i a l  darnage, t h e  

c o n t r a c t  tbould be t r e a t e d  as f rus t ra ted .  The legal  consequences  

of f rus t ra t ion  would t h e n  apply. Express provision would be made  

t o  deal  with t h e  case where  t h e  proper ty  was damaged, but  not 

substantially. In such  a case, f rus t ra t ion  would n o t  opera te .  Both 

pa r t i e s  would be bound by the  c o n t r a c t ,  but  t h e  purchaser  would 

be en t i t l ed  t o  have t h e  property res tored  by t h e  se l ler  t o  t h e  

condit ion i t  was in b e f o r e  i t  was  dan~aged. The se l ler  would be 

I 
Bank Line C O  v Cape1 [l9191 .AC 435. 


P a r a s  4.24 and 4.25 below. 




able t o  c l a im aga ins t  his insurance company for  t h e  c o s t  of repa i r  

i f ,  as would n o r n ~ a l l y  be t h e  case, he was  insured agains t  t h e  risk 

in question. I f  t h e  se l l e r  failed t o  r e s t o r e  the  proper ty ,  t h e  

purchaser  would h a v e  to g o  through wi th  t h e  purchase,  but  would 

h a v e  a c l a i m  f o r  d a m a g e s  agains t  t h e  se l ler  in r e s p e c t  of this  

failure. In p rac t i ce ,  t h e  purchaser  would probably re t a in  a portion 

of t h e  p r i ce  t o  cover  any such even tua l  c la im fo r  damages.  

T h e r e  would be nothing t o  s t o p  the  pa r t i e s  ag ree ing  ins tead  t o  g o  

ahead  with t h e  t r ansac t ion  at a reduced price,  if t h a t  was  wha t  

they prefer red  t o  do. This should, however,  b e  a m a t t e r  of 

choice f o r  t h e  part ies .  S t a t u t e  should not  in tervene  to inlpose on 

t h e m  what  would in effect be a d i f fe ren t  con t rac t .  

4.22 A ques t ion  would a r i s e  a s  t o  what  t h e  measure  of damages  

would be  where  t h e  se l ler  fai led to r e s t o r e  t h e  damaged  property.  

Should it  be  t h e  d i f f e r e n c e  in m a r k e t  value of t h e  p roper ty  as at  

t h e  d a t e  of e n t r y  which had been agreed  by t h e  par t ies ,  o r  should 

i t  be  t h e  reasonable  c o s t  of repair? We a r e  deal ing h e r e  wi th  

d a m a g e  which is  not  substantial .  In many cases t h e  d a m a g e  might  

resul t  in  no, or at mos t  only a slight,  reduct ion  in t h e  m a r k e t  

value of t h e  proper ty ,  y e t  i t  will cost nloney to put  i t  right.  O n e  

example would be storm d a m a g e  t o  windows. We think t h e  

measure  of d a m a g e s  should b e  t h e  reasonable  cost of repair.  T h a t  

would be f a i r e r  t o  t h e  purchaser ,  wi thou t  unduly prejudicing t h e  

seller.  & e  think t h a t  th is  should be provided fo r  expressly in any  

proposed new legislat ion so as t o  avoid doubt  and possibly unjust 

decisions. Accordingly w e  propose -

4. 	 If consultees would prefer the proposed new statutory rule 

on the passing of risk to be accompanied by a statement 

of the Iegd comsequences which wodd flow from it, then 
•legislation should provide as follows -



(a) 	 In t h e  event  of property which was the  subject  of a 

con t r ac t  of sa le  being destroyed or substantially damaged 

while the risk remained with the seller, the cont rac t  would 

be t r ea t ed  as frustrated. Accordingly, h t h  parties would 

be released from i t  at the d a t e  when the  destruction o r  

substantial  damage occurred. 

(b) 	 In the event  of such property being damaged, but not 

substantially, while the risk remained with the seller, t h e  

con t r ac t  would not be t r ea t ed  as frustrated. The seller  

would be under an obligation t o  repair  t h e  property to the 

condition i t  was in before t h e  damage occurred, The 

purchaser would be enti t led to insist on the seller 

performing his obligations- If the seller  failed to do so, 

t purchaser would be enti t led to claim damages f rom 

him. The measure of damages should be the reasonable 

cost of repair of  the property as a result  of the damage. 

4.23 "Substantialn damage. The above proposal would involve a 

tes t  based on whether or not the  damage was substantial. W e  

think such a t e s t  would be workable. As we have seen, in nlany 
1 cases such a t e s t  is already incorporated into cont rac t s  for sale, 

and we a r e  not aware  of it causing any problen~s.  The question 

of who would determine whether property was substant ialiy 

damaged or not would not be a new one. Guidance could be 

given in the  proposed new legislation as to what  would const i tute  

substantial damage. Given that  our preferred approach is based 

on the  idea of f rust ra t ion of the  contract ,  we suggest that ,  for 

damage to  be substantial, the  property would have t o  be rendered 

materially d i f fe ren t  f rom tha t  which the  purchaser contracted to  

buy. I f  part  only of  the property w e r e  damaged, t he  purchaser's 

1 
The wording of a typical clause is set out a t  para 3.7 above. 



r ights  would depend on whether  or  not t h a t  resul ted  : ?  t he  

proper ty  as a whole being substantial ly damaged.  The test would 

be a n  ob jec t ive  one. We t h e r e f o r e  propose -

5. 	 Property would be regarded as substantially damaged if i t  

were damaged to such an extent that it  was rendered 

materially different from that which the purchaser 

contracted t o  buy. 

4.24 The destruction or damage was attributable to iau l t  on the 

part of the seller or purchaser. Circumstances  might  a r i s e  where  

t h e  sel ler  o r  t h e  purchaser  caused or a t  l eas t  con t r ibu ted  t o  t h e  

des t ruct ion  or  damage.  Nothing in our  proposals would be  

intended t o  a l t e r  t h e  du ty  a sel ler  has  at p resen t  to t a k e  

reasonable c a r e  of t h e  proper ty  until  t h e  risk passes t o  t h e  

purchaser.  Accordingly, h e  would be  l iable if e i t h e r  by negligence 

or  de l ibe ra te  a c t  h e  fai led to d o  s o  and, as a resul t ,  t h e  proper ty  

was damaged. I t  should a l s o  b e  noted  tha t ,  when a c o n t r a c t  is 

f rus t ra t ed ,  i t  is  t e r m i n a t e d  for t h e  future.  T h e  sel ler  would 

remain  l iable for  any  b reach  of c o n t r a c t  which occur red  before  

t h e  d a t e  of termination.  In our  view, i t  should b e  made c lea r  in 

legislation t h a t  any  new s t a t u t o r y  provisions deal ing  wi th  ru les  on 

t h e  passing of  risk and  t h e i r  legal  consequences  would b e  without  

prejudice to the purchaser 's  r ight  t o  c l a im d a m a g e s  from the 

sel ler  f o r  negligence o r  b reach  of c o n t r a c t  which occur red  before  

t h e  c o n t r a c t  was  terminated .  Tha t  would apply equally to 

negligence o r  b reach  of c o n t r a c t  which caused o r  cont r ibuted  to 

t h e  e v e n t  which led to t h e  c o n t r a c t  being terminated .  In s o m e  

c i rcumstances ,  d a m a g e s  might  include t h e  d i f f e r e n c e  in t h e  pr ice  



o f  a n  equivalent  house be tween  t h e  d a t e  of t h e  c o n t r a c t  and t h e  

d a t e  of t h e  des t ruc t ion  or  damage.  They might  a lso  include t h e  

purchaser 's  conveyancing and o the r  c o s t s  reasonably incurred 

pursuant  t o  t h e  c o n t r a c t .  The  se l ler  would also, of course,  remain  

liable for  such  negl igence  o r  breach of c o n t r a c t  in cases where  

t h e  d a m a g e  t o  t h e  proper ty  was not subs tant ia l  and so t h e  

c o n t r a c t  was  not  te rminated .  In those  c i r cums tances ,  damages  

might  inlcude c o s t s  reasonably and necessari ly incurred by t h e  

purchaser  while t h e  proper ty  was  being res tored  by t h e  seller.  

4.25 I t  could equally b e  t h e  case t h a t  t h e  d a m a g e  o r  des t ruct ion  

was caused by t h e  negligence o r  de l ibe ra te  a c t  of t h e  purchaser.  

While gaining access fo r  measuring purposes, for  example ,  he  

might  cause a f i r e  by dropping a l i t  c iga re t t e .  I t  would b e  unfair  

t o  t a k e  no a c c o u n t  of t h e  purchaser ' s  faul t .  S o  too, t h e r e  might  

have  been a n  e a r l i e r  breach of c o n t r a c t  by t h e  purchaser.  

Accordingly, we  think i t  should a lso  be  m a d e  c l e a r  in legislation 

t h a t  t h e  proposed new rules on  t h e  passing of risk and the i r  legal  

consequences  should b e  wi thout  prejudice to t h e  se l ler ' s  r ight  t o  

c la im d a m a g e s  f r o m  t h e  purchaser  fo r  negligence o r  b reach  of 

c o n t r a c t  occurr ing  be fo re  t h e  c o n t r a c t  was terminated .  Tha t  

would apply equally to negligence o r  b reach  of c o n t r a c t  which 

caused or  con t r ibu ted  t o  t h e  e v e n t  which led to t h e  c o n t r a c t  

being terminated .  Again, t h e  purchaser  would a l so  remain  liable 

fo r  his negligence or  breach of c o n t r a c t  in cases where  t h e  

damage  was  not  subs tant ia l  and so  t h e  c o n t r a c t  was  not  

te rminated .  Accordingly, w e  propose -

6. 	 I t  should be made dear in legislation that any new 

statutory provisions dealing with rules as to the 

passing of risk under contracts for the sale of land 



and the legal consequences of such rules would k 

without prejudice 

(i) 	 t o  the purchaser's right t o  claim damages from 

the seller, and 

(ii) 	 t o  the seller's right to claim damages from the  

purchaser 

for negligence or breach of contract which occurred 

before the contract was terminated. That wwld apply 

also t o  negligence or breach of cantract which caused 

or contributed to the damage or destruction which led 

to the contract being terminated. The seller and 

purchaser would also remain liable for their negligence 

or breach of contract in cases where the property was 

damaged, but not substantially, and so the contraf t 

was not terminated. 

4.26 No retrospectivity. We do not think that the proposed new 

rules should be retrospective. It would be contrary to principle to 

alter the legal e f fec t s  of contracts entered into on the basis of 

the present law. R e  therefore pro- -

7. 	 Nothing in tht above proposals should affect contracts 

entered into before any implementing legislation comes 

into force. 

4.27 Scope of reform. We have noted that some jurisdictions 

have confined thei r  recomn~endations and legislation to  the effect  



t h a t  risk should not  pass t o  t h e  purcllaser on conclusion of 

missives t o  dwel ling-houses. 1 Sonle nligh t a r g u e  t h a t  t h e  legally 

unrepresented  purchaser ,  who is t h e  person mos t  at risk under t h e  

p resen t  law, would be more  likely t o  purchase  a house t h a n  o t h e r  

proper ty ,  and t h a t  p u r c l ~ a s e r s  of c o m m e r c i a l  proper ty  a r e  m o r e  

knowledgeable. W e  d o  not  think, however,  t h a t  this  is necessar i ly  

t h e  case. W e  think i t  would b e  unsat i s fac tory  to have  d i f f e r e n t  

ru les  f o r  d i f f e r e n t  types  o f  her i table  proper ty .  Accordingly we 

P r V s e  -

8. T h e r e  should be no exceptions for particular types of 

heritable proper ty  from the x a p e  of the above 

p r ~ p o s a l ~  

4.28 Contracting out. I t  has to be considered  whether  t h e  

pa r t i e s  should be able ,  by a n  express  t e r m  of a c o n t r a c t ,  t o  

c o n t r a c t  o u t  of t h e  proposed new rules as to t h e  passing of risk, 

eg  by rea l locat ing  t h e  risk of d a m a g e  t o  t h e  purchaser ,  o r  

modifying his r igh t s  in the  even t  of damage occurr ing  while risk 

remained with t h e  seller.  In genera l ,  t h e  approach  under S c o t s  

law i s  to pe rmi t  con t rac t ing  o u t  of s t a t u t o r y  ru les  unless t h e r e  

a r e  s t rong  reasons  f o r  prohibiting it. Again, s o m e  jurisdictions 

h a v e  a d i f fe ren t  ru le  on  c o n t r a c t i n g  o u t  for  dwelling-houses t h a n  

fo r  o t h e r  types  of he r i t ab le  property.  In t h e  case of houses, s o m e  

expressly prohibi t  c o n t r a c t i n g  ou t  of the, r u l e  t h a t  risk is to 

remain  wi th  t h e  seller.* The just if icat ion s e e m s  to be t h a t  a 

purchaser  of a house is in m o r e  need of protec t ion ,  par t icular ly  

where  t h e  sel ler  is a l a rge  body, eg, a f i rm of builders. U'e do 

not think i t  wise, however, to have  d i f f e r e n t  ru les  on c o n t r a c t i n g  

o u t  f o r  d i f f e r e n t  types  o f  property. Uhile a n  individual purchasing 

1 
Victoria  - Sa le  of Land (Amendment)  A c t  1982; Queensland -

T h e  P r o p e r t y  Law A c t  1974. 
2 

New South  Wales - Conveyancing (Passing of Risk) Amendment  
A c t  1986. 



a house f rom a large  body might  be in a weak position, i t  is not 

necessari ly t h e  case t h a t  this  would b e  so  with a l l  purchasers  of 

houses. An inequali ty in bargaining positions could a r i se  in 

re la t ion  to t h e  purchase  of a l l  t ypes  of property. 

4.29 A major  mischief of t h e  present  law is t h a t  t h e  risk of 

damage  t o  o r  des t ruc t ion  of proper ty  can pass  to t h e  purchaser  

without  his being a w a r e  of t h a t  fac t .  Nothing needs  t o  be  said in 

t h e  missives fo r  t h e  common law rule  t o  apply. If t h e  law w e r e  

changed s o  t h a t  t h e  risk of d a m a g e  o r  des t ruct ion  remained with 

t h e  seller,  t h e n  express  provision in t h e  missives would be  

necessary  to a l t e r  t h a t  rule. The  purchaser  would b e  a ler ted .  Ne 

think th is  would be a d e q u a t e  protec t ion  f o r  a purchaser.  

Accordingly, w e  propose -

9. 	 There should be no prohibition against contracting rwt of 

the proposed new rules as to the passing of risk under 

contracts for the sale of land. 

4.30 Moveables included in the contract. In many c o n t r a c t s  f o r  

t h e  sa le  of land, moveable  i t e m s  a r e  included in t h e  c o n t r a c t  

price,  e g  c a r p e t s ,  plant.  A quest ion might  arise as t o  whether  or  

not  money a l ready paid for  such i t e m s  should b e  recoverable  by 

t h e  purchaser  on f rus t ra t ion .  Similarly, should t h e  p a r t  of t h e  ful l  

purchase pr ice  which arguably r e l a t e s  t o  such moveables,  if not 

already paid, b e  due  t o  be paid by t h e  purchaser  despi te  

f rus t ra t ion?  W e  do no t  think t h a t  any  legislat ive provision would 

be necessary  on  th is  point. S i tua t ions  such as t h e s e  a r i s e  already 

in cases  o f  f rus t ra t ion .  A c o n t r a c t  has  t o  be looked at as a 

whole t o  see if i t  is  seve rab le  so t h a t  s o m e  pares survive. 



4.31 Approaches rejected. R e  considered o t h e r  ways of spelling i 

o u t  what  t h e  r e spec t ive  r ights  of t h e  pa r t i e s  should be in t h e  

e v e n t  of p roper ty  being des t royed o r  subs tant ia l ly  damaged while 

a t  t h e  - se l l e r ' s  risk.' One  approach would t r e a t  t h e  sel ler  a s  

being in b reach  of c o n t r a c t  if h e  failed t o  convey t h e  property t o  

t h e  purchaser  in t h e  sarrle condition as i t  was in at t h e  d a t e  of 

conclusion of missives. Another approach would give t h e  

purchaser  t h e  r ight  t o  t e r m i n a t e  t h e  c o n t r a c t  in c e r t a i n  

c i r cums tances ,  but  without  t r ea t ing  t h e  sel ler  as being in b reach  

of con t rac t .  W e  have  re j ec ted  both approaches  as unsat isfactory.  

They s e e m  t o  us t o  be both  ar t i f ic ia l  and unavoidably compl ica ted .  

For  t h e  in fo rmat ion  of consul tees  we out l ine  h e r e  what  e a c h  

approach would involve, and why we have r e j e c t e d  it. 

4.32 Treat the se l ler  as being in breach of contract. This 

approach would put  t h e  sel ler  under a genera l  obligation t o  convey 

t h e  proper ty  to t h e  purchaser  in  t h e  physical condition i t  was in 

a t  t h e  d a t e  o f  conclusion of missives, f a i r  wear  and t e a r  

excepted .  Fa i lu re  to do so would c o n s t i t u t e  breach of c o n t r a c t  by 

t h e  seller.  I t  would b e  up t o  t h e  purchaser  t h e r e f o r e  as to what  

would happen n e x t  - i t  would no t  simply be  a rnat ter  of f ac t .  In 

t h e  e v e n t  o f  t h e  proper ty  being substantial ly damaged ,  t h e  breach 

of  c o n t r a c t  would be mater ia l ,  and t h e  purchaser  would have  t h e  

r ight  to t e r m i n a t e  t h e  con t rac t .  In genera l ,  however,  on r r~a te r i a l  

b reach  of c o n t r a c t ,  t h e  pa r ty  no t  in b reach  would b e  en t i t l ed  a l so  

t o  c l a im damages.  To be consis tent  with t h e  genera l  law, a 

purchaser  who chose  t o  t e r m i n a t e  t h e  c o n t r a c t  in t h e  even t  of 

1 
There  is  not  t h e  s a m e  range  o f  cho ices  in re la t ion  t o  non-

substant ia l  damage.  In a l l  cases, t h e  c o n t r a c t  would go ahead ,  
but  t h e  sel ler  would be l iable for  repai r  o r  r e ins ta t ement .  



des t ruc t ion  o r  subs tant ia l  d a m a g e  should a lso  have  a r ight  t o  

c l a im damages  for  inc identa l  expenses and out lays  and  

consequent ia l  loss, such as t h e  increase in p r i ce  of a n  equivalent  

proper ty ,  and ren t  for  a l t e r n a t i v e  acconlmodat ion  in t h e  interim. 

I f  t h e  proper ty  w e r e  damaged,  bu t  not  substantial ly,  t h e  b reach  

would not  b e  r r~ater ia l .  T h e  purchaser  would not  be able t o  

t e r m i n a t e  t h e  c o n t r a c t ,  but  would have  t h e  r ight  t o  c l a im 

damages t o  cover  t h e  cost of repai rs  and any  consequent ia l  loss, 

such as t h e  r e n t  of temporary a l t e r n a t i v e  accontmodat ion  if t h e  

darnaged proper ty  could no t  b e  occupied until  repaired.  

4.33 U'e think t h a t  i t  would be  a r t i f i c i a l  and unsat i s fac tory  t o  

imply t e r n s  into a c o n t r a c t  and then  use t h e  law on b reach  of 

c o n t r a c t  t o  r egu la te  a s i tua t ion  where  perfornlance  of t h e  

c o n t r a c t  in a c c o r d a n c e  with those t e r m s  has  beconle impossible 
lthrough no fau l t  o f  e i t h e r  party.  That  is  no t  t h e  approach t aken  

in t h e  law of c o n t r a c t  general ly.  Nor is i t  t h e  approach t aken  in 

re la t ion  to t h e  sa le  of goods. The Sa le  of Goods A c t  1979 

provides in sec t ion  7 t h a t  

'Where  t h e r e  i s  a n  a g r e e m e n t  to se l l  spec i f i c  goods and  
subsequently t h e  goods, without  a n y  f a u l t  on  t h e  p a r t  o f  
t h e  se l ler  o r  buyer, perish before  t h e  risk passes t o  t h e  
buyer, t h e  a g r e e m e n t  i s  avoided-" 

4.34 Using t h e  law on  b reach  of c o n t r a c t  s e e m s  inappropr ia te  in 

th is  situation. I t  would g ive  t h e  purchaser  a l l  t h e  options, even 

although nei ther  p a r t y  was  at  fault.  T h a t  s e e m s  unfair.  I t  is in 

par t icular  d i f f icul t  to see why, in t h e  absence  of faul t ,  a se l ler  

who was  l e f t  wi th  des t royed  or  substantial ly damaged  proper ty  

should have  t o  pay a n y  d a m a g e s  at  all t o  a purchaser  who chose  

to t e r m i n a t e  t h e  con t rac t .  The  purchaser  should no doubt  b e  

P 
Remedies  for  f au l t  should b e  a s e p a r a t e  issue - see paras  4.24 

and 4.25 above. 



e n t i t l e d  t o  such a claim where  t h e  des t ruc t ion  o r  d a m a g e  was 

a t t r i b u t a b l e  t o  t h e  se l ler ' s  faul t ,  but,  as w e  have  said, t h a t  i s  a 

d i f f e r e n t  m a t t e r .  Moreover, th is  approach could lead t o  

cons iderable  uncer t a in ty  if the  p u r c l ~ a s e r  de layed exercising his 

options. T h e  sel ler  wouid b e  in b reach  of c o n t r a c t ,  and unless t h e  

missives expressly provided otherwise,  the purchaser  would have  

t h e  upper hand. T h e  se l ler  % o d d  not  know whether  o r  not  t h e  

c o n t r a c t  was at a n  end. On t h e  o t h e r  hand, however, t h e  

approach would be conrplicated if r e s t r i c t ions  w e r e  t o  be placed 

by t h e  law on t h e  purchaser 's  f r eedom t o  keep  his options open 

indefinitely. Y e t  i t  would s e e m  only r igh t  t h a t  sorrle tirrre l imit  

should be placed on t h e  purchaser 's  r ight  t o  choose  t o  t e r m i n a t e  

t h e  con t rac t .  O the rwise  t h a t  r ight  would last forever ,  subjec t  

only t o  t h e  comrrron law of personal bar. W e  a r e  s trongly of t h e  

view t h a t  a n  approach based on b reach  of c o n t r a c t  would be  

unsat isfactory.  Using t h e  doct r ine  of f rus t ra t ion  of c o n t r a c t  

s e e m s  more  logical, and would resul t  in a simpler,  less  

compl ica ted  and m o r e  d i r e c t  approach,  p r o n ~ o t i n g  ce r t a in ty .  

4.35 Give the purchaser the right to rescind. The o t h e r  

approach which w e  considered a n d  h a v e  r e j e c t e d  would give t h e  

purchaser  a s t a t u t o r y  r ight  t o  rescind t h e  c o n t r a c t  in t h e  e v e n t  of 

t h e  proper ty  being des t royed o r  subs tant ia l ly  damaged,  but  no 

r ight  t o  c l a im damages f o r  inc identa l  o r  consequent ia l  losses. 1 

The  c o n t r a c t  would come to a n  end at t h e  d a t e  of rescission. 

T h e  purchaser  would b e  en t i t l ed  t o  r ecover  a n y  sums, e g  a 

deposit,  a l ready paid under it. Both p a r t i e s  would be  rel ieved of 

a l l  l iabi l i ty under t h e  c o n t r a c t  for  t h e  fu ture ,  b ~ twould s t i l l  b e  

l iable f o r  any b reach  of c o n t r a c t  which occur red  before  t h e  

purchaser  rescinded. This approach would have  s o m e  advan tages  

l This approach has  been adopted  in New South  Wales - t h e  
Conveyancing (Passing of Risk) Amendment  A c t  1986. 



over a "full" breach of contract approach. It would be nlvre 

direct. i t  would also be fairer to the seller while s t i l l  giving 

adequate protection to  the purchaser. The seller would not be 

faced with having to keep a destroyed or substantially damaged 

property and also having to compensate the purchaser for 

consequential losses. 1 [C'evertheless, this approach would be open to 

some of the same criticisms as a "full" breach of contract 

approach. It would give the purchaser a l l  the options even where 

neither party was at fault. In particular, he could opt not to 

rescind, but rather to insist on the seller reinstating the property 

and perforrr~ing the contract, even in a case where a building had 

been reduced to rubble. That could be very hard on the seller in  

certain circurr~stances. Fairly complex and detailed provisions 

would be required to achieve a different result. In  any event, this 

approach would also require quite detailed statutory provisions to 

enable the policy to be achieved fully, and to avoid uncertainty. 

4.36 Giving the purchaser a statutory right of rescission for 

destruction or substantial damage would not be enough i n  itself. 

The seller would not be in a position to perform his obligations 

under the contract. He could not therefore insist on the 

purchaser exercising his option by the contractual date of entry or 

within a certain period after it. Unless the missives expressly 

imposed such a deadline, the purchaser could take his time 

deciding what to do. Legislation would therefore have to  impose 

some time l imi t  in relation to the exercise of the purcl-raser's 

right to rescind. It would have to be relatively short. It would 

not be fair on the seller i f  the purchaser were given a long-term 

right: the seller would have to be able to  know where he stood. 

The purchaser would have to be given enough time, however, to 

enable him to make a considered decision. 

1 
See para 4.32 above. 



4.37 A s  under  a "full" b reach  of c o n t r a c t  app roach ,  a g a i n  t h e  

se l le r  n ~ i g l l t  cl air^^ t h a t  t h e  purchaser ,  d e s p i t e  i n t i n ~ a ting h i s  

i n t en t ion  t o  resc ind  within t h e  r equ i r ed  time l imi t ,  w a s  ba r r ed  by 

his a c t i n g s  f r o m  rescinding. T h e  c e r t a i n t y  of t h e  proposed new 

r u l e s  could  b e  r e d u c e d  cons iderably  i f  t h e  c o n ~ r r ~ o n  o f  personal  law 

ba r  w e r e  t o  apply.  It  would no t  seem r igh t ,  however ,  t o  ignore  

a c t i n g s  by t h e  pu rchase r  which would o t h e r w i s e  c o n s t i t u t e  personal  

bar .  A d e g r e e  of u n c e r t a i n t y  would be unavoidable  under  any  

a p p r o a c h  which  would g ive  t h e  pu rchase r  an op t ion  t o  t e r n ~ i n a t e  a 

c o n t r a c t .  

4.38. In our  view, a n  approach  based  on giving o n e  p a r t y  a r igh t  

t o  resc ind  in a s i t ua t ion  w h e r e  t h e  p r o p e r t y  is des t royed  o r  

subs t an t i a l l y  d a r r ~ a g e d ,  e v e n  though n e i t h e r  p a r t y  rriight b e  a t  

f a u l t ,  i s  f u n d a m e n t a l l y  unsound a n d  would r e q u i r e  q u i t e  de t a i l ed  

r egu la t ion  t o  m a k e  i t  work. Accord ingly ,  we h a v e  r e j e c t e d  it .  



PART V 


SUMMARY OF PROVISIONAL PROPOSALS AND QUESTIONS FOR 


CONSIDERATION 


Note. At ten t ion  is d rawn to t h e  no t i ce  at t h e  f ront  o f  t h e  

discussion paper concerning conf ident ia l i ty  of comments .  I f  no  

reques t  for  conf ident ia l i ty  is made, w e  shall  assurrle t h a t  

c o m m e n t s  submi t t ed  in response to th is  discussion paper may b e  

re fe r red  t o  or  a t t r i b u t e d  in our  subsequent  report .  

1. 	 The  present  ru le  of t h e  common law, whereby t h e  risk of 

d a m a g e  to o r  des t ruc t ion  of land passes  to the  purchaser  

on  conclusion of a binding c o n t r a c t  for  sale,  should be  

a l te red .  (Pa ras  3.1 t o  3.8) 

2. 	 I t  should be provided by s t a t u t e  t h a t  t h e  risk of damage  

to or des t ruc t ion  of land which i s  the  sub jec t  of a 

c o n t r a c t  for  s a l e  should remain  with t h e  sel ler  until  t h e  

purchaser  t a k e s  possession, or  is en t i t l ed  t o  t a k e  

possession, whichever  is t h e  ear l ie r .  

( P a r a s  4.5 to 4.8) 

3. 	 Should legislat ion provide for  t h e  r e spec t ive  r igh t s  of t h e  

se l ler  a n d  purchaser  in t h e  e v e n t  of p roper ty  which is t h e  

sub jec t  of a c o n t r a c t  fo r  s a l e  be tween  t h e m  being 

des t royed o r  damaged  while t h e  risk r emains  with t h e  

sel ler? 

( P a r a s  4.13 t o  4.16) 

4. 	 I f  consul tees  would prefer  the  proposed new s t a t u t o r y  ru le  

on t h e  passing of risk to be accompan ied  by a s t a t e m e n t  

of t h e  legal  consequences  which would flow f rom i t ,  t hen  

legislat ion should provide as follows -



( a )  	 In t h e  e v e n t  o f  proper ty  which itas t h e  subjec t  of a 

c o n t r a c t  of sa le  being des t royed or substantial ly 

darriaged while t h e  risk remained wi th  t h e  sel ler ,  t h e  

c o n t r a c t  would b e  t r e a t e d  a s  f rus t ra t ed .  Accordingly, 

both pa r t i e s  would be released f rom i t  at t h e  d a t e  

when t h e  des t ruc t ion  or subs tant ia l  darnage occurred.  

(b) 	 In t h e  e v e n t  of such  proper ty  being darrlaged, but  not 

subs tant ia l ly ,  while t h e  risk remained u i t h  t h e  sel ler ,  

t h e  c o n t r a c t  would not  be t r e a t e d  as f rus t ra t ed .  The 

sel ler  would be  under a n  obligat ion to repai r  t h e  

p roper ty  to t h e  condit ion i t  %.as in be fo re  t h e  d a m a g e  

occurred.  The  purchaser  would be  e n t i t l e d  t o  insist on 

t h e  sel ler  performing his obligations. I f  t h e  sel ler  

fa i led  t o  d o  so, t h e  purchaser  would be  en t i t l ed  to 

c la im d a m a g e s  f rom him. The  measure  of damages  

should b e  t h e  reasonable  c o s t  of r epa i r  of t h e  proper ty  

a s  a resul t  of t h e  damage.  

( P a r a s  4.17 t o  4.22) 

5. 	 P roper ty  would b e  regarded as substant ia l ly  damaged  if i t  

w e r e  damaged  to such a n  e x t e n t  t h a t  i t  was  rendered 

mater ia l ly  d i f fe ren t  f r o m  t h a t  which t h e  purchaser  

c o n t r a c t e d  to buy. 

(Pa ra  4.23) 

6 .  	 I t  should b e  made  c lea r  in legislat ion t h a t  any  new 

s t a t u t o r y  provisions deal ing with ru les  as to t h e  passing of 

risk under c o n t r a c t s  fo r  t h e  s a l e  of land and t h e  legal 

consequences  of such ru les  would be without  prejudice 



(i) t o  t h e  p u r c l ~ a s e r ' s  r ight  t o  c l a im damages  from t h e  

se l ler ,  and 

i ~ i )  t o  t h e  se l ler ' s  r ight  t o  clainl damages  front t h e  

purchaser  

f o r  negligence o r  breach of c o n t r a c t  which occur red  before  

t h e  c o n t r a c t  was te rminated .  Tha t  would apply also t o  

negligence o r  b reach  of c o n t r a c t  which caused or 

con t r ibu ted  t o  t h e  darnage or  des t ruct ion  which led t o  t h e  

c o n t r a c t  being terminated .  The sel ler  and purchaser  would 

a lso  remain  l iable for the i r  negligence o r  breach of 

c o n t r a c t  in cases where  t h e  proper ty  was  darnaged,  but not  

substantial ly,  and so t h e  c o n t r a c t  was  no t  te rminated .  

7. 	 Nothing in t h e  above  proposals should a f f e c t  c o n t r a c t s  

e n t e r e d  into be fo re  any implement ing  legislat ion corrles 

i n t o  force.  

(Pa ras  4.26) 

8. 	 T h e r e  should b e  no except ions  for  par t icular  types  of 

he r i t ab le  p roper ty  f r o m  t h e  scope  of 	 t h e  above  proposals. 

(Pa ra  4.27) 

9. 	 There  should be no prohibition agains t  con t rac t ing  ou t  o f  

t h e  proposed new ru les  as t o  t h e  passing of risk under 

c o n t r a c t s  for  t h e  s a l e  of land. 

(Paras 4.28 and 4.29) 
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