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RESPONSE FORM

DISCUSSION PAPER ON PRESCRIPTION AND TITLE TO MOVEABLE PROPERTY
We hope that by using this form it will be easier for you to respond to the proposals or questions set out in the Discussion Paper.  The form reproduces the proposals/questions as summarised at the end of the paper and allows you to enter comments in a box after each one.  At the end of the form, there is also space for any general comments you may have.
Please ensure that, prior to submitting your comments, you read notes 1-3 on page ii of the Discussion Paper.

In order to access any box for comments, press the shortcut key F11 and it will take you to the next box you wish to enter text into.  If you are commenting on only a few of the proposals, continue using F11 until you arrive at the box you wish to access. To return to a previous box press Ctrl+Page Up or press Ctrl+Home to return to the beginning of the form.

Please save the completed response form to your own system as a Word document and send it as an email attachment to info@scotlawcom.gsi.gov.uk.  If you prefer you can send the form by post to Scottish Law Commission, 140 Causewayside, Edinburgh EH9 1PR.

	Name:

«InsertTextHere»


	Organisation:
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	Address:

«InsertTextHere»


	Email address:
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Summary of Proposals
1.  
Do consultees agree that the introduction of a system of positive prescription would increase certainty?
(Paragraph 6.17)
	Comments on Proposal 1
«InsertTextHere»


2.
Do consultees agree that the introduction of a system of positive prescription would increase the marketability of long-lived moveable assets?

(Paragraph 6.17)
	Comments on Proposal 2
«InsertTextHere»


3.
What economic benefit (if any) do consultees consider likely to arise as a result of such an increase in certainty and / or marketability?

(Paragraph 6.18)
	Comments on Proposal 3
«InsertTextHere»


4.
Do consultees agree that there should be some form of positive (acquisitive) prescription for corporeal moveables?

(Paragraph 6.19)
	Comments on Proposal 4
«InsertTextHere»


5.
The term "unsucapion" should not be adopted.
(Paragraph 6.20)

	Comments on Proposal 5
«InsertTextHere»


6.
Should an ostensibly valid act of acquisition be a requirement (in addition to the requirement of good faith)?

(Paragraph 7.3)
	Comments on Proposal 6
«InsertTextHere»


7. 
The possessor should have acted in good faith and without negligence. 

(Paragraph 7.4)
	Comments on Proposal 7
«InsertTextHere»


8.
Should supervening knowledge (actual or constructive) on the part of the possessor interrupt prescription?

(Paragraph 7.10)
	Comments on Proposal 8
«InsertTextHere»


9.
In the ordinary case, what period of possession should be required for the establishment of a prescriptive title?

(Paragraph 7.16)
	Comments on Proposal 9
«InsertTextHere»


10.
Do consultees agree that incapacity, or other inability to act, should not suspend the running of prescription?

(Paragraph 7.19)

	Comments on Proposal 10
«InsertTextHere»


11.
Should there be a shorter prescriptive period in cases where the owner is reasonably able to trace the goods? If so, how long?
(Paragraph 7.23)
	Comments on Proposal 11
«InsertTextHere»


12.
Do consultees agree that the possession should be, as for land, continuous, peaceable and without judicial interruption?

(Paragraph 7.25)
	Comments on Proposal 12
«InsertTextHere»


13.
Do consultees agree that, unlike land, there should be no requirement that the possession be "open"? If so, should deliberate concealment nevertheless bar prescription?

(Paragraph 7.25)
	Comments on Proposal 13
«InsertTextHere»


14.
Positive prescription would presuppose an intention to possess as owner.
(Paragraph 7.32)
	Comments on Proposal 14
«InsertTextHere»


15.
Do consultees agree that the legislation should not provide for compensation for a person who loses title by the running of positive prescription?

(Paragraph 7.34)
	Comments on Proposal 15
«InsertTextHere»


16.
Any rule that there may be under the common law whereby ownership of corporeal moveable property can be acquired by possession for forty years should be abrogated.

(Paragraph 7.37)
	Comments on Proposal 16
«InsertTextHere»


17.
(i)  Do consultees agree that the ownership of corporeal moveable property should, 
like land, cease to be subject to negative prescription?

(ii) At present, the sole beneficiary of negative prescription of title to 
moveables is the 
Crown. If this prescription is abolished, should a new non-possessory positive 
prescription be introduced in favour of the Crown? 


(iii) If so, is a period of one hundred years appropriate?
(Paragraph 7.47)
	Comments on Proposal 17
«InsertTextHere»


18.
(i)  Are the special rules about animals (Dogs Act 1906 s 4(4) and Civic Government 
(Scotland) Act 1982 s 74) satisfactory? If not, how should they be changed? 


(ii)  Should the general period of positive prescription be shorter in 
relation to animals 
than in relation to other property, for example along the lines of Article 728 of the 
Swiss Civil Code? 

(Paragraph 7.50)
	Comments on Proposal 18
«InsertTextHere»


19.
(i) Do consultees agree that it would be appropriate for commencement of any new 
provision establishing a rule of positive prescription to be delayed by a period of 
years following Royal Assent to allow dispossessed owners a reasonable opportunity 
to assert their claims?


(ii) If so, would a period of three years be appropriate?

(Paragraph 7.54)
	Comments on Proposal 19
«InsertTextHere»


20.
(a)  Do consultees think that possession in good faith should always be required for a 
prescriptive title?


(b)  Or do consultees think that there should be a longer prescriptive period (twice the 
standard period) which would run without the requirement of good faith, but which 
would be unavailable to thieves or resetters?


(c)  Or do consultees prefer the third approach, namely that prescription should be 
capable of running, notwithstanding the lack of good faith, in the following two cases?



(i)  Where the owner knows (actually or constructively) where the goods are 


and knows (actually or constructively) that the possessor is possessing as 


owner; 



(ii) Where the possessor, even if willing to do so, could not contact the owner, 

because the owner's identity, or contact details, are not known to the 


possessor, and are not readily discoverable. But there should be no 


prescription in favour of a person who acquires possession by theft or in the 


knowledge that the property has been stolen.
(Paragraph 8.13)
	Comments on Proposal 20
«InsertTextHere»


21.
Should corporeal moveable property that is abandoned become ownerless, and thus susceptible to appropriation under the doctrine of occupatio? 

(Paragraph 9.7)
	Comments on Proposal 21
«InsertTextHere»


22.
(i)  If a system of positive prescription is introduced, should cultural objects be subject to a longer period than the standard period? 


(ii) If so, do consultees agree that the definition in the EU Directive be adopted, but 
applying to all cultural objects, including those from outwith the EU and also those 
that have not been unlawfully removed?


(iii) How long should the period be?


(iv) Should there be any cases where positive prescription should be excluded 
altogether?


(v) Where a cultural object is recovered after the standard period has elapsed, should 
the owner have to compensate the possessor?

(Paragraph 10.7)
	Comments on Proposal 22
«InsertTextHere»


23.
The Prescription and Limitation (Scotland) Act 1973 should be amended to provide that the Act does not apply to any right for which a fixed time period is provided by any other enactment, whether passed before or after the coming into force of this amendment. 
(Paragraph 11.10)
	Comments on Proposal 23
«InsertTextHere»


	General Comments

«InsertTextHere»


Thank you for taking the time to respond to this Discussion Paper.  Your comments are appreciated and will be taken into consideration when preparing a report containing our final recommendations.
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