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We hope that by using this form it will be easier for you to respond to the proposals or questions set out in the Discussion Paper.  The form reproduces the proposals/questions as summarised at the end of the paper and allows you to enter comments in a box after each one.  At the end of the form, there is also space for any general comments you may have.
Please ensure that, prior to submitting your comments, you read notes 1-3 on page ii of the Discussion Paper.

In order to access any box for comments, press the shortcut key F11 and it will take you to the next box you wish to enter text into.  If you are commenting on only a few of the proposals, continue using F11 until you arrive at the box you wish to access. To return to a previous box press Ctrl+Page Up or press Ctrl+Home to return to the beginning of the form.

Please save the completed response form to your own system as a Word document and send it as an email attachment to info@scotlawcom.gsi.gov.uk.  If you prefer you can send the form by post to Scottish Law Commission, 140 Causewayside, Edinburgh EH9 1PR.
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Summary of Proposals

1.
Are there any further matters, beyond those considered in this and earlier discussion papers in the trust project, that we ought to consider in our report and draft Bill?  In this connection, we are particularly concerned to know whether there are any recent developments in the commercial and investment world that should be reflected in Scottish Trusts legislation.  This applies both to commercial and financial developments within the United Kingdom and to the position internationally, where new forms of trust or new procedures may be appearing that could usefully be replicated in Scotland.

(Paragraph 1.21)
	Comments on Proposal 1
«InsertTextHere»


2.
Would there be an advantage in Scotland's having a comprehensive statutory statement of trust law along the lines of, for example, the Trusts (Jersey) Law?

(Paragraph 2.4)
	Comments on Proposal 2
«InsertTextHere»


3.
Where a person suffers loss as a result of some act or omission of the trustees (or anyone for whom they are responsible) in the course of administering the trust, the trustees as a body will be liable to make reparation for such loss.  In addition, any individual trustee who is personally at fault will be liable jointly and severally with the trustees as a body, and in that event any damages awarded against the individual trustee will be payable out of his or her private patrimony.  In all such cases, however, it should be essential that the claim, so far as directed against an individual trustee, is on the basis that he or she was personally at fault.

(Paragraph 3.11)

	Comments on Proposal 3
«InsertTextHere»


4.
It is not necessary to provide a statutory definition of "personal" liability, or of the circumstances in which personal liability is incurred.  That matter should be left to the judgment of the court, but our report should contain a more detailed discussion of the circumstances in which such liability will be incurred.  

(Paragraph 3.12)

	Comments on Proposal 4
«InsertTextHere»


5.
We further ask if, contrary to the foregoing proposal, it is thought that a statutory definition of the circumstances in which a trustee incurs personal liability should be provided, what criteria might be used in such a definition?

(Paragraph 3.12)

	Comments on Proposal 5
«InsertTextHere»


6.
The body of trustees and any individual trustee who is personally at fault should each have a right of relief against the other, that right being subject to the power of apportionment in section 3(1) of the Law Reform (Miscellaneous Provisions) (Scotland) Act 1940.

(Paragraph 3.13)

	Comments on Proposal 6
«InsertTextHere»


7.
Is it appropriate to make provision in legislation for the obtaining of insurance by trustees?  If so, how might such an obligation be formulated?

(Paragraph 3.16)

	Comments on Proposal 7
«InsertTextHere»


8.
(a)
Where trustees are pursuers in an action or other legal proceedings, they should be personally liable for any award of expenses made in favour of the defender, but they should be entitled to apply to the court for an order excluding such personal liability.  In order to do so, they would require to satisfy the court that the assets of the trust were sufficient to pay the defender's expenses if successful in his or her defence, or alternatively that other security exists for payment of such expenses.

(b)
Where trustees are defenders in an action or other legal proceedings, any award of expenses in favour of the pursuers should be enforceable against the trust estate, with no recourse against the trustees' private patrimonies.
(c)
The foregoing provisions should be without prejudice to the court's power to impose personal liability in cases where the trustees have engaged in unnecessary litigation or have behaved improperly, in the situations set out in footnote 5 above.
 (Paragraph 4.13)

	Comments on Proposal 8
«InsertTextHere»


9.
The court should have power to dispense with personal liability as set out in proposal 8(a) in any case where such liability would be inequitable or unfair.
(Paragraph 4.14)

	Comments on Proposal 9
«InsertTextHere»


10.
Do you agree with the view expressed in paragraph 5.8 above?

(Paragraph 5.9)

	Comments on Proposal 10
«InsertTextHere»


11.
Should it be set out in statute that client money held by a solicitors' firm (or other professional firm) is held on trust?

(Paragraph 5.10)

	Comments on Proposal 11
«InsertTextHere»


12.
If you answer yes to question 10, should the rule apply regardless of whether the relevant assets were held by trustees immediately before being transferred to the nominee (as opposed to being held by a person in his or her own right)?

(Paragraph 5.11)

	Comments on Proposal 12
«InsertTextHere»


13.
What is the likely impact on the market of a rule requiring a nominee to hold on trust assets transferred to it by another person?  Any supporting evidence would be welcomed.  Would the impact be lessened if the rule were restricted to cases in which the transferor of the assets is a body of trustees?

(Paragraph 5.12)

	Comments on Proposal 13
«InsertTextHere»


14.
Do you consider the existing law relating to the custody of trust documents and assets to be satisfactory?  If not, what changes should be made?

(Paragraph 5.13)

	Comments on Proposal 14
«InsertTextHere»


15.
Unless otherwise provided by statute, in carrying out their trust duties –

(a)
Every trustee should have to use the same care and diligence that a person of ordinary prudence would use in managing the affairs of others.

(b)
An unremunerated trustee who has professional qualifications or business experience should be subject only to the foregoing duty unless he or she is instructed to provide professional or other specialised advice to the trust.  In the latter event, the trust will be required to use any special knowledge or expertise that it is reasonable to expect of a member of his or her profession or business.

(c)
A trustee who provides professional trust services and is remunerated for doing so should be required to exercise the level of skill and care that it is reasonable to expect of a member of his or her profession or business.

(Paragraph 6.11)

	Comments on Proposal 15
«InsertTextHere»


16.
Provision should be made in the Rules of Court for case management procedures in trust cases in the Outer House.  These should be modelled on the existing procedures used in the Commercial Court.

(Paragraph 7.5)

	Comments on Proposal 16
«InsertTextHere»


17.
(a)
The Outer House of the Court of Session should have exclusive jurisdiction in relation to applications:

(i)
under the legislation replacing the Trusts (Scotland) Act 1921;

(ii)
relating to endowments under Part VI of the Education (Scotland) Act 1980;

(iii)
dealing with the administration of trusts or the office of trustee, including cy-près applications; and 

(iv)
for directions in relation to the administration of a trust.

(b)
Petitions under section 1 of the Trusts (Scotland) Act 1961 (variation of trusts) or any replacement for that legislation should be presented to the Outer House rather than, as at present, to the Inner House.

(c)
The rules of the Court of Session should provide that in all such categories of case the Lord Ordinary has power to remit the application to the Inner House in any case of particular difficulty; and that where appropriate a reclaiming motion against the Lord Ordinary's decision should be competent.

(d)
The part of section 26 of the Trusts (Scotland) Act 1921 (or any replacement for that legislation) which requires the Inner House to settle a draft scheme by the Lord Ordinary for administration of a charitable or permanent endowment should be repealed.

(e)
A simple non-technical procedure should be devised whereby applications relating to trusts and their administration may be made by trustees or by any other interested party.  Such applications would be heard in the Outer House, with the possibility of reclaiming to the Inner House.

(Paragraph 7.19)

	Comments on Proposal 17
«InsertTextHere»


18.
How common are ex officio trustees in Scottish trusts?  To what extent are problems involving ex officio trustees common in the administration of trusts?  Have consultees experienced issues surrounding the resignation or removal of the office of the ex officio trustee?  
(Paragraph 8.17)

	Comments on Proposal 18
«InsertTextHere»


19.
Are consultees in favour of a new statutory power in relation to non-charitable trusts to allow for (i) the removal of an office as trustee (where the office-holder is an ex officio trustee); (ii) the replacement of such an office with another office, the holder of which is to act as an ex officio trustee; and (iii) a power for an ex officio trustee to resign in favour of a nominated replacement individual or office-holder?  
(Paragraph 8.17)

	Comments on Proposal 19
«InsertTextHere»


20.
If so, are there any reasons for such a statutory power to differentiate between public/private and charitable trusts, except to the extent that the power would be exercised by the courts, and OSCR respectively? 
(Paragraph 8.17)

	Comments on Proposal 20
«InsertTextHere»


21.
Are there are any other issues surrounding ex officio trustees which the Commission might usefully address?
(Paragraph 8.17)

	Comments on Proposal 21
«InsertTextHere»


22.
Section 16 of the Trusts (Scotland) Act 1921 and the Court of Session's common law powers to authorise advances of capital should be replaced by a new statutory provision along the following lines: 
Trustees should have power to advance up to half of a beneficiary's share in the capital of the trust fund where:
(a)
the trust deed does not expressly prohibit advancement of capital;
(b)
at the date of the advance the beneficiary has a right to all or part of the capital of the trust estate which is vested, is vested subject to defeasance or diminution by the occurrence of some uncertain future event, or will vest provided some uncertain future event occurs;

(c)
the advance would be, in their view, for the maintenance, education or benefit of the beneficiary;
(d)
every person with a prior life or other interest who would be prejudiced by the advance consents.
The power would be a default power, and would be superseded by any contrary provision in the trust deed.

 (Paragraph 9.15)

	Comments on Proposal 22
«InsertTextHere»


23.
The court should continue to have power, on application, to authorise an advance where a person with a prior life or other interest who would be prejudiced by the advance:

(a)
is incapable of consenting and a reasonable person in his or her position would have consented; or

(b)
is withholding consent unreasonably.

(Paragraph 9.15)

	Comments on Proposal 23
«InsertTextHere»


24.
The trustees should have authority to impose any condition upon the advance, whether as to repayment of the sum advanced, payment of interest, giving security, or otherwise; and at any time after imposing any such condition, the trustees should be entitled, either wholly or in part, to waive the condition or release any obligation undertaken or any security given by reason of the condition.
(Paragraph 9.15)

	Comments on Proposal 24
«InsertTextHere»


25.
The trustees should be entitled to place the sum advanced in a new trust for the beneficiary, even if others may thereby gain incidental benefit. 

(Paragraph 9.15)

	Comments on Proposal 25
«InsertTextHere»


26.
(a)
As a general rule, should trustees be obliged to inform a person that he or she is a beneficiary of the trust?  If so, what exceptions should be made?  Should they be based on the age and capacity of the beneficiary, and/or on whether the beneficiary has a vested interest or not?  Are there any other relevant considerations? 

(b)
Should any such general rule apply also to executors, i.e. should an executor be obliged to inform a person that he or she is a testamentary beneficiary, is entitled to legal rights, or has intestate succession rights (as appropriate)?   

(c)
Should the rule, and any exceptions, be set out in statute?

(Paragraph 10.5)

	Comments on Proposal 26
«InsertTextHere»


27.
Should the rule of Scots law be that trustees owe a duty to make available to a beneficiary, on request, relevant information in trust documents?  (We specify what we consider to be such information in paragraph 10.13 below.)  If not, on what other basis should the beneficiary's right to information be dependent?

(Paragraph 10.12)

	Comments on Proposal 27
«InsertTextHere»


28.
Do you agree with, or have any comments on, our analysis set out in paragraphs 10.13-10.15 above as to what information is disclosable?  Should there be a statutory list of documents whose information is disclosable (other than in exceptional circumstances, for which judicial discretion would normally be expected), and if so should it be the list in paragraph 10.13?

(Paragraph 10.17)

	Comments on Proposal 28
«InsertTextHere»


29.
(a)
Should a stipulation of the following kind be effective, namely a stipulation by a truster that information which would otherwise be disclosable at the request of a beneficiary is not to be disclosed?  


(b)
If so, are there any types of information in relation to which such a stipulation may not be made?  (If possible, it would be helpful for responses to refer to the list at paragraph 10.13.)  Should any other conditions be placed on such a stipulation for it to be effective?


(c)
Should the court be able to review any such stipulation, on the basis that it counts as a trust purpose, under the proposed jurisdiction outlined in our Discussion Paper on Accumulation of Income and Lifetime of Private Trusts (DP No 142) at proposal 6?

(Paragraph 10.19)

	Comments on Proposal 29
«InsertTextHere»


30.
If a special regime for private purpose trusts, with an enforcer, were introduced into Scots law, should the rule for such trusts be that, as with STAR trusts in the Cayman Islands, the trustees are obliged to provide information about the trust to the enforcer but not to any beneficiaries of the trust?  Alternatively, for such trusts should there be a default rule that information is to be provided to an enforcer but not to beneficiaries, such a rule to apply if the truster makes no provision to the contrary?
(Paragraph 10.23)

	Comments on Proposal 30
«InsertTextHere»


31.
In either event, should the information that is to be provided be as contemplated in paragraph 10.13 above?

(Paragraph 10.23)

	Comments on Proposal 31
«InsertTextHere»


32.
If a protector is appointed to a trust, he or she should have a right to examine all documents, of any sort, kept by or on behalf of the trustees.  This right will be subject to modification only if the trust deed provides otherwise.

(Paragraph 10.24)

	Comments on Proposal 32
«InsertTextHere»


33.
(a)
Should the trust legislation make provision for either protectors or advisory trustees?

(b)
If so, in general terms what provision should be made?  In particular:

(i)
Should legislation list the powers that may be conferred on protectors?  If so, is the list found in the legislation of the British Virgin Islands appropriate?  Should a power to verify accounts be included?  Are any other powers desirable?

(ii)
Should protectors' duties be made expressly fiduciary in nature?  Should they be subject to an express duty to exercise the care, diligence and skill that a reasonably prudent person would exercise in comparable circumstances?

(iii)
Is it desirable that specific provision should be made for the control of protectors by the court?  For example, should a protector be entitled to apply to the court for directions?  Should the truster, or any other person, have power to apply to the court to remove a protector, or to compel him or her to take action in furtherance of his or her responsibilities?

(Paragraph 11.7)

	Comments on Proposal 33
«InsertTextHere»


34.
If Scots law makes provision for the appointment of protectors, should trustees be expressly protected from personal liability in the event that they act in accordance with the directions or instructions of the protector?  In such a case, should the default rule be that the protector is liable to the beneficiaries for the consequences of his or her instructions, but with power in the truster to exclude this rule, so that the protector incurs no personal liability?

(Paragraph 11.9)

	Comments on Proposal 34
«InsertTextHere»


35.
(a)
Is it desirable to have legislation expressly permitting the setting up of private purpose trusts (purpose trusts other than the existing category of public trusts) in Scotland?


(b)
If so, would legislation broadly along the lines of the Cayman Islands STAR legislation, or alternatively the Guernsey trust law, be appropriate?  In particular, is it desirable that such legislation should permit trusts that allow for both purposes and identifiable beneficiaries, along the lines of the STAR legislation?  Alternatively, is it sufficient merely to provide for private purpose trusts, leaving conventional trusts to deal with all cases where a trust is set up for identifiable beneficiaries?


(c)
In particular, is it desirable that such legislation should include the institution of enforcer?  If so, should enforcers be subject to fiduciary duties along the lines of the Cayman Islands STAR trust legislation?

(d)
If private purpose trusts were introduced, should the legislation contain each of the following requirements:
(i)
A requirement that the trust purposes should be set out in writing, and should contain a declaration that the special regime for private purpose trusts is to be applicable?

(ii)
A statement of the limitations on such trusts, for example that the trust purposes should be specific, reasonable and possible, and should not be unlawful or contrary to public policy?  In relation to illegality and public policy, is it sufficient to rely on the existing Scottish principles, including the principle that a trust to be valid must produce an identifiable benefit?  Alternatively, should specific provision be made in the legislation incorporating that principle?

(iii)
Specific provision for the cy-près jurisdiction, as discussed above at paragraphs 12.20-12.24?

(iv)
Restrictions on who may be a trustee?  In this connection, if restrictions are appropriate, what categories of persons should be authorised to be trustees?  We have in mind in particular solicitors and chartered accountants and trust companies controlled by them and trust companies controlled by authorised banks, but we would welcome comments on other categories that might be appropriate.

(v)
The exclusion of the rule in Miller's Trustees v Miller, as discussed above at paragraph 12.13?

(Paragraph 12.42)

	Comments on Proposal 35
«InsertTextHere»


36.
(a)
Does the trustee's duty of prudence in relation to investments give rise to practical difficulties in respect of controlling shareholdings in private companies?  If so, what is the general nature of such difficulties?

(b)
If such difficulties are significant, would it be desirable for Scots law to adopt a form of trust based, with appropriate modifications, on the VISTA legislation?  If so, should the provision for such trusts be in addition to legislation for purpose trusts, as discussed in Chapter 12?

(c)
If such provision would be desirable, what modifications if any would be appropriate?

(d)
Would the use of a VISTA-style trust in Scotland raise any issues as to the compatibility of such legislation with United Kingdom company law?
(Paragraph 13.16)

	Comments on Proposal 36
«InsertTextHere»


37.
(a)
Alternatively, if the rules on prudent investment are a practical problem, would it be possible to deal with the difficulty through the medium of a purpose trust by providing that a trust might be declared for the purpose of holding or investing in shares in a designated company?

(b)
If this approach is preferred, should any further specific modifications be made to basic legislation permitting private purpose trusts in order to deal with the holding of a controlling interest in a private company?

(Paragraph 13.16)

	Comments on Proposal 37
«InsertTextHere»


38.
Is there support for, or opposition to, the statutory enactment of a rule which would enable the exercise of trustees' discretionary powers to be reduced or otherwise altered if the trustees were in error as to the considerations that ought to have been taken into account by them in the exercise of their power?

(Paragraph 14.4)

	Comments on Proposal 38
«InsertTextHere»


	General Comments

«InsertTextHere»


Thank you for taking the time to respond to this Discussion Paper.  Your comments are appreciated and will be taken into consideration when preparing a report containing our final recommendations.
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