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RESPONSE FORM

DISCUSSION PAPER ON MOVEABLE TRANSACTIONS
We hope that by using this form it will be easier for you to respond to the proposals or questions set out in the Discussion Paper.  The form reproduces the proposals/questions as summarised at the end of the paper and allows you to enter comments in a box after each one.  At the end of the form, there is also space for any general comments you may have.
Please ensure that, prior to submitting your comments, you read notes 1-2 on page ii of the Discussion Paper.

In order to access any box for comments, press the shortcut key F11 and it will take you to the next box you wish to enter text into.  If you are commenting on only a few of the proposals, continue using F11 until you arrive at the box you wish to access. To return to a previous box press Ctrl+Page Up or press Ctrl+Home to return to the beginning of the form.

Please save the completed response form to your own system as a Word document and send it as an email attachment to info@scotlawcom.gsi.gov.uk.  If you prefer you can send the form by post to Scottish Law Commission, 140 Causewayside, Edinburgh EH9 1PR.
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	Address:
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Summary of Proposals

1.
Are there issues in the field of moveable transactions that stand in need of reform that are not addressed in this discussion paper?
(Para 1.42)

	Comments on Proposal 1
«InsertTextHere»


2.
Would a new scheme on the general lines sketched in this chapter be appropriate? 

(Para 3.45)
	Comments on Proposal 2
«InsertTextHere»


3.
Should non-accessory moveable security be competent?

(Para 5.29)
	Comments on Proposal 3
«InsertTextHere»


4.
Do consultees agree that Scots law should not adopt the attachment/perfection 
distinction in any of its various forms?

(Para 13.29)
	Comments on Proposal 4
«InsertTextHere»


5.
The main options as to completion of title are as follows. Which should be preferred?

(a)
Keep the current law, which requires intimation, albeit with certain revisions.

(b)
Abandon the need for intimation. Transfer should happen solely by the mutual consent of the cedent and the assignee. (But with protections for the account debtor who acts in good faith.)

(c)
Adopt something like the UCC approach: abolish the requirement of intimation, and introduce registration for some cases; for other cases transfer would happen solely by the mutual consent of the cedent and the assignee. (But with protections for the account debtor who acts in good faith.)

(d)
Maintain the requirement of an external act in all cases, but give the parties the choice of registration or intimation. We provisionally incline towards to this option.

(Para 14.27)
	Comments on Proposal 5
«InsertTextHere»


6.
Should there be legislative clarification of the effect of a suspensive condition in an assignation?
(Para 14.28)

	Comments on Proposal 6
«InsertTextHere»


7.
Do consultees agree that priority should continue to be determined simply by date of completion of title? 
(Para 14.32)

	Comments on Proposal 7
«InsertTextHere»


8.
Should notification, to be effectual, be in such a form as to bring home its meaning to 
a reasonable account party?

(Para 14.41)
	Comments on Proposal 8
«InsertTextHere»


9.
Should there be information duties on the assignee?

(Para 14.41)
	Comments on Proposal 9
«InsertTextHere»


10.
If so, what should they be, and what should be the consequences of failure to 
perform them?

(Para 14.41)
	Comments on Proposal 10
«InsertTextHere»


11.
(a)
Do consultees agree that agreements to assign should not be subject to any 
requirement of form?

(b)
Should assignations have to be in writing? If so should they have to be signed by the granter only, or by both parties? (Writing and signature in this case could be electronic as well as paper-and-ink.) 

(Para 14.47)
	Comments on Proposal 11
«InsertTextHere»


12.
Do consultees agree that:
(a)
The rule that a mandate can operate as an assignation should be abrogated?

(b)
The rule whereby an assignee can sue in the name of the cedent should be abrogated?

 (Para 14.51)
	Comments on Proposal 12
«InsertTextHere»


13.
(a)
If a contract between X and Y contains an anti-assignation clause, and 
nevertheless there is a purported assignation by X of a right arising from the contract, 
should the effect of the clause be (as under current law) that the assignation of that 
right is invalid, or should the only consequence be that there has been a breach of 
contract by X?

(b)
Should the rule vary according to the type of case? (For example, that the rule should apply to receivables but not other claims.) If so, which rule should apply to which type of case?

(Para 14.57)
	Comments on Proposal 13
«InsertTextHere»


14.
Do consultees think that the law about assignability, and the effect on assignability of 
contract terms conferring powers on the creditor, stand in need of reform? If so, 
how?

(Para 14.59)
	Comments on Proposal 14
«InsertTextHere»


15.
Should the law allow a future claim to be assigned (subject to the right in due course 
coming into being and being identifiable as the claim to which the assignation 
relates)? 

(Para 14.68)
	Comments on Proposal 15
«InsertTextHere»


16.
If so, do consultees agree that the transfer of the claim should not be deemed to take 
place before the claim comes into being?

(Para 14.68)
	Comments on Proposal 16
«InsertTextHere»


17.
Should the power of consumers to assign after-acquired rights be restricted?

(Para 14.68)
	Comments on Proposal 17
«InsertTextHere»


18.
Do consultees agree that the Policies of Assurance Act 1867 should be amended to 
confirm that it does not apply in Scotland?

(Para 14.69)
	Comments on Proposal 18
«InsertTextHere»


19.
Do consultees agree that the DCFR rule on partial assignation should be adopted?

(Para 14.72)
	Comments on Proposal 19
«InsertTextHere»


20.
Is there a need for legislation about the rule commonly known as assignatus utitur jure auctoris? 

(Para 14.73)
	Comments on Proposal 20
«InsertTextHere»


21.
Should there be legislative clarification as to the effect of a waiver-of-defence clause? 
If so, what should the law provide about such clauses?

(Para 14.74)
	Comments on Proposal 21
«InsertTextHere»


22.
Do consultees agree that there is no need for legislative intervention to deal with the 
transfer of entire contracts?

(Para 14.76)
	Comments on Proposal 22
«InsertTextHere»


23.
Should it be provided that unless otherwise agreed, assignation of a claim carries 
with it a right to acquire any security that exists for the assigned claim, and that if any 
further act is needed to vest the security in the assignee, the cedent will perform that 
act?

(Para 14.77)
	Comments on Proposal 23
«InsertTextHere»


24.
Should it be provided that where an assignation is registered in the relevant register 
(eg the Land Register in the case of a standard security), that registration should 
suffice to complete the title of the assignee, even though the general requirements 
for completed assignation of claims have not been met? (Any such rule would be 
accompanied by protection to the debtor who acts in good faith.)

 (Para 14.79)
	Comments on Proposal 24
«InsertTextHere»


25.
Should the codification of the law of assignation be an objective of the present 
project?

(Para 14.80)
	Comments on Proposal 25
«InsertTextHere»


26.
Should "intimate/intimation" be replaced by "notify/notification"?

(Para 14.81)
	Comments on Proposal 26
«InsertTextHere»


27.
(a)
Should legislation bring Scots law into line with English law (as settled in Sewell v Burdick) by providing that the pledge of a bill of lading (or of a delivery order) is true pledge?
(b)
Should legislation make it clear that the redelivery of pledged goods (or pledged bill of lading) extinguishes the pledge (but without prejudice to any new system allowing for non-possessory security)?
(Para 15.6)
	Comments on Proposal 27
«InsertTextHere»


28.
(a)
We propose that where, under the pawnbroking provisions of the Consumer Credit Act 1974, ownership of the pledged item is lost because the loan is below the prescribed figure (currently £75), the debt (if more than the  value of the item) should be reduced by the value of the item.
(b)
We propose that where, under the pawnbroking provisions of the Consumer Credit Act 1974, ownership of the pledged item is lost because the loan is below the prescribed figure (currently £75), but the value of the item exceeds the loan, the loan should be discharged, and the pawnbroker should be obliged to pay the customer the surplus value (subject always to compensation for administrative expenses etc).

 (Para 15.8)
	Comments on Proposal 28
«InsertTextHere»


29.
Is the common law about a pledgee's power of sale satisfactory? If not, what changes are needed?

(Para 15.9)
	Comments on Proposal 29
«InsertTextHere»


30.
Do consultees agree that, in cases outwith the Consumer Credit Act 1974, there 
should be a provision dealing with forfeiture clauses along the lines proposed in the 
DCFR?

(Para 15.11)
	Comments on Proposal 30
«InsertTextHere»


31.
Should the law of pledge be codified?

(Para 15.12)
	Comments on Proposal 31
«InsertTextHere»


32.
If a new non-possessory security is introduced, do consultees agree that it should be 
on the basis of some type of public registration?

(Para 16.17)
	Comments on Proposal 32
«InsertTextHere»


33.
Do consultees agree that the new moveable security should be capable of securing 
future obligations?

(Para 16.27)
	Comments on Proposal 33
«InsertTextHere»


34.
If so, where there is an all-sums security, should its priority be capable of being 
frozen by notice, so as to enable a subsequent security to be granted, on lines 
broadly similar to the rules for floating charges and for standard securities?

(Para 16.27)
	Comments on Proposal 34
«InsertTextHere»


35.
Do consultees agree that there is no reason why a creditor should not be able to 
mandate the debtor to deal with the collateral free of the security?

(Para 16.28)
	Comments on Proposal 35
«InsertTextHere»


36.
Do consultees agree that buyers in the ordinary course of the seller's business 
should take free from a registered non-possessory security?

(Para 16.47)
	Comments on Proposal 36
«InsertTextHere»


37.
Do consultees agree that a good faith buyer who has used reasonable diligence in 
searching the register should take free from entries not thereby revealed?

(Para 16.47)
	Comments on Proposal 37
«InsertTextHere»


38.
Should the proposal just mentioned also apply to creditors taking security?

(Para 16.47)
	Comments on Proposal 38
«InsertTextHere»


39.
Should there be a broader rule that entries not discoverable by reasonable diligence 
should not affect either a buyer or another type of grantee, whether or not the register 
has actually been searched?

(Para 16.47)
	Comments on Proposal 39
«InsertTextHere»


40.
Should there be a rule that a good faith buyer should always take free from a 
registered security where the price paid by the buyer is below a certain limit (to be 
adjusted from time to time by statutory instrument)? If so, what should that limit be? 

(Para 16.47)
	Comments on Proposal 40
«InsertTextHere»


41.
Would consultees prefer something along the lines of the proposal in the Murray 
Report, which would mean that good faith buyers would not normally take subject to 
a registered moveable security?

(Para 16.47)
	Comments on Proposal 41
«InsertTextHere»


42.
Should delivery be a precondition of protection?

(Para 16.47)
	Comments on Proposal 42
«InsertTextHere»


43.
The new moveable security should not have a special "proceeds" rule.

(Para 16.48)
	Comments on Proposal 43
«InsertTextHere»


44.
Do consultees agree that the new security right should not extend to property that has acceded to immoveable (heritable) property?
(Para 16.49)

	Comments on Proposal 44
«InsertTextHere»


45.
Do consultees agree that ranking should be by date of registration, subject to the 
qualifications necessary in the case of security over after-acquired property?

(Para 16.55)
	Comments on Proposal 45
«InsertTextHere»


46.
Do consultees agree that any new security right should be without prejudice to the 
landlord's hypothec?

(Para 16.56)
	Comments on Proposal 46
«InsertTextHere»


47.
Should the new moveable security be postponed, in terms of ranking, to security rights arising by operation of law?
(Para 16.58)

	Comments on Proposal 47
«InsertTextHere»


48.
What views do consultees have as to the enforcement of the new moveable security?

(Para 16.71)

	Comments on Proposal 48
«InsertTextHere»


49.
If a new non-possessory security over corporeal moveable property is introduced, do 
consultees agree that it should not be capable of being granted by a consumer in 
relation to future property?

(Para 16.78)
	Comments on Proposal 49
«InsertTextHere»


50.
If a new non-possessory security over corporeal moveable property is introduced, 
should there be other restrictions in relation to consumer debtors? For example 
should goods exempt from diligence be excluded? Or should the security be valid 
only to secure purchase finance?

(Para 16.78)
	Comments on Proposal 50
«InsertTextHere»


51.
If a new non-possessory security over corporeal moveable property is introduced, 
should the pro-consumer protections in the Consumer Credit Act 1974 be amended 
so as to extend to it? (Other than those protections that would apply automatically.) 

(Para 16.78)
	Comments on Proposal 51
«InsertTextHere»


52.
If a new non-possessory security over corporeal moveable property is introduced, the 
Agricultural Credits (Scotland) Act 1929 should be repealed.

(Para 16.81)
	Comments on Proposal 52
«InsertTextHere»


53.
If a new type of security right over moveable property is introduced, what should it be called?

 (Para 16.83)
	Comments on Proposal 53
«InsertTextHere»


54.
Do consultees agree that any new non-possessory security right over corporeal 
moveable property should not extend to ships over which a ship mortgage can be 
granted?

(Para 17.2)
	Comments on Proposal 54
«InsertTextHere»


55.
Do consultees agree that any new non-possessory security right over corporeal 
moveable property should not extend to aircraft over which an aircraft mortgage can 
be granted?

(Para 17.3)
	Comments on Proposal 55
«InsertTextHere»


56.
Should the prescribed style for Scottish aircraft mortgages be deleted from the 
Mortgaging of Aircraft Order 1972?

(Para 17.3)
	Comments on Proposal 56
«InsertTextHere»


57.
Should the Mortgaging of Aircraft Order 1972 be amended to make it clear that 
priority notices are competent in Scotland, as in England?

(Para 17.3)
	Comments on Proposal 57
«InsertTextHere»


58.
Should the UK Government accede to the Cape Town Convention (either for the 
whole UK or for Scotland only)?

(Para 17.8)
	Comments on Proposal 58
«InsertTextHere»


59.
The concept of a "proper" security right over incorporeal moveable property should be introduced into Scots law.
(Para 18.12)

	Comments on Proposal 59
«InsertTextHere»


60.
Do consultees agree that, if a new security right over claims is introduced, it should 
be created by registration?
(Para 18.17)

	Comments on Proposal 60
«InsertTextHere»


61.
Do consultees agree that, if a new security right over claims is introduced, it should apply to all types of claim, and not just some types, such as receivables?

(Para 18.17)
	Comments on Proposal 61
«InsertTextHere»


62.
Should there be a special regime for construction contracts?

(Para 18.25)
	Comments on Proposal 62
«InsertTextHere»


63.
Do consultees agree that the issues about priority/ranking are substantially the same 
as for non-possessory security rights?

(Para  18.28)
	Comments on Proposal 63
«InsertTextHere»


64.
Do consultees have views as to the enforcement of the new moveable security in so 
far as the collateral consists of personal rights?

(Para 18.32)
	Comments on Proposal 64
«InsertTextHere»


65.
If a new type of moveable security right is introduced, should assignation in security 
cease to be competent?

(Para 18.36)
	Comments on Proposal 65
«InsertTextHere»


66.
Is there a need for restrictions on the ability of consumers to grant security over after-acquired rights?
(Para 18.42)
	Comments on Proposal 66
«InsertTextHere»


67.
Should all good faith buyers of company shares, and of corporate and public-sector bonds, take free of registered security rights? Or should the protection be limited to a certain class, such as open-market buyers?
(Para 19.9)

	Comments on Proposal 67
«InsertTextHere»


68.
In the case of registered intellectual property, we propose that registration of the new security right in the relevant intellectual property register should not displace the requirement for registration in the Register of Moveable Transactions.
(Para 19.16)

	Comments on Proposal 68
«InsertTextHere»


69.
Special types of incorporeal moveable property such as intellectual property rights, company securities (shares and bonds), public sector bonds, intermediated securities and negotiable instruments should be included in any new system of moveable security.
(Para 19.20)

	Comments on Proposal 69
«InsertTextHere»


70.
A new public register should be established, provisionally to be called the Register of Moveable Transactions, in which (i) assignations of personal rights and (ii) securities over moveable property (corporeal and incorporeal) could be registered.

(Para 20.1)
	Comments on Proposal 70
«InsertTextHere»


71.
The new register would be administered by the Keeper of the Registers of Scotland or by such other person as Ministers may appoint.

 (Para 20.2)
	Comments on Proposal 71
«InsertTextHere»


72.
Should the new register absorb the Register of Floating Charges?

(Para 20.3)
	Comments on Proposal 72
«InsertTextHere»


73.
Do consultees agree that the registered document should be the constitutive 
document?

(Para 20.20)
	Comments on Proposal 73
«InsertTextHere»


74.
What views do consultees have about the information to be contained in the entry in the register?

(Para 20.35)
	Comments on Proposal 74
«InsertTextHere»


75.
Should errors be subject to a "reasonable findability" test? (In other words, errors that did not prejudice "reasonable findability" would not matter. Errors that did prejudice "reasonable findability" would be fatal to the validity of the entry, whether or not anyone had in fact been misled.)  Or should the validity of an entry depend on its being error-free?
(Para 20.38)

	Comments on Proposal 75
«InsertTextHere»


76.
What views do consultees have about the form of the Register of Moveable Transactions, about the way entries would be made, and the manner in which it should be searchable?

(Para 20.45)
	Comments on Proposal 76
«InsertTextHere»


77.
Do consultees agree that if a new moveable security is introduced which is created by registration a section 893 order should be made so as to avoid a double registration requirement?
(Para 20.48)

	Comments on Proposal 77
«InsertTextHere»


78.
Should entries lapse after a certain period unless renewed? If so, should that period 
be five years, or some other period?
(Para 20.54)

	Comments on Proposal 78
«InsertTextHere»


79.
Do consultees agree that superseded data should be archived?
(Para 20.54)
	Comments on Proposal 79
«InsertTextHere»


80.
(a)
Do consultees agree that, even if the issue of Article 4 of Directive 2000/35/EC is not an obstacle, Scots law should not, at least at the present time, introduce a system of recharacterisation of quasi-securities? 

(b)
If consultees agree with the previous proposal, do they think that Scots law should introduce the "halfway house" in relation to quasi-securities, ie registrability without full recharacterisation? If so, should it apply to certain cases only (such as trusts) or to all cases?

(c)
If either full recharacterisation is adopted, or the halfway house, should there be categories (eg sales to consumers) where registration should not be required? Should there be grace periods?
(Para 21.26)

	Comments on Proposal 80
«InsertTextHere»


81.
Do consultees agree that if the floating lien is introduced, it would have to be treated, 
for the purposes of insolvency law, in substantially the same way as the floating 
charge?

(Para 22.19)
	Comments on Proposal 81
«InsertTextHere»


82.
Specifically, should the special rule in section 245 of the Insolvency Act 1986 apply to the new security, to the extent that the collateral in question had been acquired by the debtor after the registration of the security?

(Para 22.19)
	Comments on Proposal 82
«InsertTextHere»


83.
If the floating lien is introduced, should it be subject to the "effectually executed diligence" rule?

(Para 22.21)

	Comments on Proposal 83
«InsertTextHere»


84.
Do consultees agree that the new moveable security right should not be limited to 
present assets (other than in consumer cases)?

(Para 22.22)
	Comments on Proposal 84
«InsertTextHere»


85.
Do consultees agree that the new moveable security right should be capable of 
being granted by any person, juristic or natural?

(Para 22.23)
	Comments on Proposal 85
«InsertTextHere»


86.
Do consultees agree that the floating charge should not be abolished, at least for the 
time being?

(Para 22.28)
	Comments on Proposal 86
«InsertTextHere»


87.
If floating charges are to continue to be competent, should they continue to be capable of covering immoveable/heritable property?

(Para 22.29)
	Comments on Proposal 87
«InsertTextHere»


88.
If floating charges are to continue to be competent, and if the floating lien is introduced, should the current ranking rules of English law, in relation to subsequent security rights, be followed more closely?

(Para 22.32)
	Comments on Proposal 88
«InsertTextHere»


89.
The statutory provisions about the interaction of floating charges with "effectually 
executed diligence" should be amended so as to ensure that the original intention of 
the legislation is given effect to.

(Para 22.34)
	Comments on Proposal 89
«InsertTextHere»


90.
The recommendation of the Murray Report that sole traders and ordinary 
partnerships should be able to grant floating charges should not now be taken 
forward.

(Para 22.35)

	Comments on Proposal 90
«InsertTextHere»


	General Comments

«InsertTextHere»


Thank you for taking the time to respond to this Discussion Paper.  Your comments are appreciated and will be taken into consideration when preparing a report containing our final recommendations.
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