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SCOTTISH 1AW COEMISCION

¥emorandum
on

Restrictions on the Crestion of Liferents

/ This Memorandum is cireulsted for comment and eriticism
ané does not represent the concluded views of the
Scottish Law Commission./

T Introduction

1. The purpose of this Memorandum is to set out difficulties
which arise in the construction and effect of the statutory
restrictions on creation of liferents contained in section LB of
the Entail Amendment Act 1848 é.nd section 9 of tha_ Trusts
(Scotland) Act 1521, and to suggest possible amendments to over-
come these difficulities.

LIT The present law

2. In the folloﬁing raragrephs we set oﬁt the statutory
“enactments which "are zimed =t preventing any perpetual succession
_Iwith regard to heritable / and movesble_/ property". |

3. Beetion 48 of the Entail Amendment fct 1848 (e.36)
imposes restrietions on the cregtion of liferents éffecting
heritaQ;g property and provides in relation to deeds dated on or
_éfter‘1st August 1848 as follows:-

"48. It shall be éompetent to grant an estate in Seotland

T limited to a liferent interegt in favour bnly of & party in
1ife at the date of such grant; and where any lsnd or estate
in Scotland shall, by virtue of any deed dated on or after the
said first day of August one thousand eight hundred and forty-
eight, be held in liferent by & party of full age bvorn after
the date of such deed, such party shall not be in 8Ny WY
affected by any prohibitions, conditions,-restrictions, or
limitations which may be contained in such Geed, or by which

. the same or the interest of such party therein may besr to he

£arl or loray 1950 ©.C. 281, per Lord Mackintosh et p. 284,

e .- -




-that the rights of the superior of such lends or eatate;

"shall be held indepeﬁdently of the Geed by which sueh liferent x

\llth

ard in certain circumstances deems them %0 be dated 10tn Aungust 1914,

e

qualified; and sueh party shall be deemed and

Tee simple proprietor of such estate, end it shall ve lswiul

to such party to obtain and recerd an act and cecree of the

Court of Session, in the 1;?0 form and manner, and in the like

terms, and with the 1lhe operation and effect, as is herein-

vefore provided with reference %o an sch end decree of the

sald court in the case of deedg of trust Provided always,

all partles holding seeurities thereon, and all rights vhich

is constituted, shall be as they are hereby reserved entire,”

b oec:'tion 8 of the Enteil (Scobla and)’ Act 1914 (c.l3) Geals

such deeds .in so far as they are dated before 1st August .BLB-

date of the passing of the Act of ‘91L) The relative part

0f the sald section 8 is as folWO's:

on
ns
nd |

‘respectively to such writing, and to ‘he

eighu, the provasions of the said sec

.provided that in the a

"8. .In any case vhere - . . . . . .
(b) “the provisions of section.forty~eight of the said
Act would apply to sny deed and to the right of any

party thereunder: . . .

if such trust disposition, or setilement, or other deed of

trust, or deed, or tack, a23c

¥y
Lo e

ignation of tack, or other deed or
writing, a8 uhe case may be (herein-sfter in this seciion:

referred to as "such writing"), had been Gated on or after the

Tiret day of Augusi one uhDL né eigh

[r2]
ok

hundred and fority-

o |

ions resbectively shall,

Trom and after the ressing of this Act, apply o such writing.

and to the right of any party thereunder, noitw thstanding that

the same be dated prior to the Pirst fay of August;
| ﬁplication of the said proviéiéns
right of any party
thereunder, the date of such

pa581ng of this Act.”

nd taken to be the

and of

writing shall be deemea to be uhe

.
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5. Section 9 of the Trusts (DCOulQﬂQ) Act 1921 (c 58) as

mended, imnoses similar (buu not &denuAGal) res urzculons to those

nrosed by the Act of 18&8 but in respect of movesble property and

rcvides in relation to deeds daued after 3ist July, 1868 as
jo 2 _L oG t= ‘

"9. It shall be conmpetent to coneuluuee or reserve by means

of a trust or otherwise g 11Lerono interest in moveable andg
personal'estate in Scotland in favour on

lJ of a person in life

at the date of the deed constituting or rese*vmng such liferent

) and, where any moveable or persconsal es *ate in Secetland shall, by
virtue of any deed dated after the thirty-first day of July,
eighueen-hundred and sixty-eight

eight, (the date of any testamentary

or mortis causa deed bei

(7, the granter, and the date of any coruract of marriage beﬁng

taken to be the date of the dissolution of he marriage) be

held in liferent by or for behoof of a verson o¢ full age born
after uhe date of suech deee, sueb moveable or personal estete

shall belpng ebsolutely to such person, and, where such estate

stands Iinvested in the name of any tfgetees, such trusteecs

shall be bound to deliver, make over,‘or convey such estate to

such person: Provided alweys that,
are interested in the moveable or Personal estate held by

trustees as hereinbefore mentioned, all the exbenses connected

with the transference of & portion of such estaue to any of the .

beneficiaries in terms of this section shall be borne by the

. beneficiary in whose favour *he transference is made."

" 6. Section 45 of the Conveyancing ( cotland) Act 1924 (c.27)

graph 3 above but in
T as they are dated on or Lefore 3ist July

cals with such deeds as gre coversd by Uar

o)

o I 1868 and in certain
frcumstances deems them to be dated 15t Aucust
ascing of the Act of 192&) The provizions of saig seetion L5 are
s iOllOWS' |

45, In any case where the provisions of section nine of

ng'ﬁaken to be the date of the death of . -

where more persons than one

192 (the date of the

..



“the Trusts (Scetland) Aet, 1524, weuld &

and to the right o* any party ube“eunae" if sueh

BHLY ua aiy deed,

deea had

been dated after the thiruJ-fir t Gday of July, eighteen

hundred and sxxty-eighu, the provision

5 of the said

sectlon shall, from and after the passing of this Act,

iuanﬁly to such deed and to the right of any party

‘notwithstanding that the same be dated on, or o

-

eight:

Provided that, In the application of

thereunder

or %o the
sald thirty-first day of July. eignbeeh_nunareﬂ and sl

xey=-

the sald provi- .

sions to the deeds to which this section refers and %o the

right of any party thereuncer,

shall be deemed to be the date of the passing ol

i |

Critieisms of the present law

T Since the coming into operation orf

the date of such deeds

this AC»

the Suceession

¢ iland) Act 1964, heritable and movecble property Gevolve in.

petantially the same way and it seems, accordingly,

desirable that

e differences created by the 188 and 41921 Actis in relation to

ferents of heritable and moveable property res@ectiveiy should be -

rmoved. ‘These differénces are e
{a) While under the 18&8 Act (dealing

1921 Act {dealing with movesbles) it

liferent in favour only of a party in 1ife =t the

deed which cresies it, the

may, when he apttains majority, obtain a decree of

Session declaring thet he is fee simple

liferented estate, whereas the 1921 .Act e

@

trustees are bound to convey the estate

on his sttaining majority. ~In this commection,

eppear that under the 1848 Act a liferent of heri

continue after the liferenter attaine

L

U.

d
present a petition to the Court for a deserse decl

r
be fee simple proprietor .

In Reid’s case, Lord

Clyde at page 753, referring o the DY

Crichton Stuart's Tutrix 41924 ¢
A

C < "‘-r
1929 B.C.. 748, per Lord President 2

1
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g
3
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3
b

18L8 Act provides . that

g with qer*‘age) and the

to create a
date of the
such a party

the Court of

nroprietor of the

that the

the liferenter

it would .

tage.could

ity if he did not .

aring him %o
President

the 41921 Act,

V. Deshwood




‘sald "the seeond part of 4he section [9_7 by Lts o terme
K converts the liferent into a fee."

(P) In the case of the 1848 Act, the restriction anplies %o a

" liferent in favour of a person born after

L3

the date of execution -
of the deed which creates

o o
ol

3
o
@
]
16]
o
u
§-ta
5]
38
o
)
0
)
@

e ol the 1921
- Aet 1t is expressly provided tha®t for the Purpose of the

restiriction the dzte of anv i

‘is the date of death of the granter ¢

contract of marriage is %the date of dissolution of the marriage.

. 8. In both section u8‘of the {8h8 Act and s

ection 9 of the
1621 Act the first part makes competent a 11ferent in favour only of

a person "in life" at the date of +he deed, wherecas the seccond and R

op ative part refers to a person "born after” the date of the deed. ' -

Yence it “as held that a li¢erente? who was in btero at the date of

te deed (under section 9 the date of deatn) wes born after the

. - ) 2 i
relevant date and so was entitled %o the fee. . This runs counter

e

to the normal legal inference that =2 posthunous child must be

treated as having been born bofore the death of the testator, an.

inference which rests on the desire of the law to give effect to

winat is presumed to have been the intention of

N

ok

he itestator.

-

g. There is an apperent illogicali ooth section L& =

i
s
N
5

o that
of the 1848 Act and section 9§ of the 1921 Act begin by dealing with
& Drovwslon vhich 1s stated in effect to be 'illegal’, and then go

cn to give such,a vrovision a semblance of legalisy. Thus the

Tirst part of each section provides that it shall be competent to

2 Reid's Trs. v. Dashvood sunr

.

Reid's Trs. v. Dashwood suvpra
A 1

2lac
Allian's Trs. v. Alien ) j tes) 3; "ané Cox's Trs. V.
Cox 1950 6.C. <47, ' . S

o

et o e St o o <
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cometlt u'ho a 1iferent in favour only of & verson in rlife at the date
of the grant (either date of execution or date of death éé the case
nay 69), but the second aﬁd operatlve part makzes no provision‘as to-
vhiat happens in a liferent is crested con worary to the terms of the
1rst7§art ﬁntil the person concerned attains majority, when, under
vhe 1848 Act; he maj claim the fee simple by epplication to the

Court,.or,‘under the 1921 Act,'ﬁhe trustees mush convey the estate -
to him. This_apparently has the re&ﬁlts'(a) that untlil the persen
concérned attains majority the liferent stands good notwithstanding
the contravention of the fir;t part,'ahd {v) that if ‘the merson

concerned dies be;ore autaining najoy ty'the,fee passes gs Gdirected
1

ty the deed. ' : : L
10. "Neither statute makes clear whether. when +the liferent is
created by the subseguent exercise .of a nbwer of appointment

:3ntained in the origihal sett’ement. the pron-olu1on is intended to

vcnder ineffective a liferent in favour of a person in life at the

dput not in life atb, the date of &the . . .
o @m'u o s?\':.:&m\,pow«\ Qp FCJWW o
origingl seutlemenu. The point has been setsled La¢uhough nOu- o

cate of the exercise of the pover

vvithout some conflict of judicial opinion, in favour of the
. . : e ' 2
operative date being that of the original setitlement.

N Proposals

I.,,Il

1. It is considered that for the reason given in paragraph 7 sbove
amending legislation should remove the distinetion as betveen
neritable and moveable property in relation to resitriction on +he

£ »

cregiion of liferents.

Reid's Trs. v, Dashwood unvp ver Lord President Clyde at p.  752:

pulr’s Trs. v. Williams 1943 S.C. (H.L.) 47, ver Lord Thankerton =~
at pp. 52, 53; uﬂlCli s Trs. v, Shiell's Trs. (1906) & . 848.

2¥uir's Trs. v. ¥illisms sumra: ilalicolm's Trs. v. Malcolm 1950
S.C. (R.L.J 17
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"2, It 1le eonsidered 4ho% amending legislad

hat

s not born or in utero at the date of the deed
urnose should, in the case of any *e

ced, be deemed to be the date of the death of the

case of any contract of marriﬂﬂe, be deemed to

v
i

issolution of the marriage), the liferent in ra

heull subsist only until he or she has atieined +he age of 21

as dled under that apge, and unon such rerson atita

gislation should provide

a lifTerent is created i n any deed in favour of

T a nerson who

(voieh for this. .

rortis causs

granter and,’'in

be the date of

avour of such person

or

ning majority the

reperty liferented should belong sbsolutely to such person end, .

ck

here it was vested in trusiees, the

%

envey it or make it over to such person at his or
he rain arguments in favour of this sre -

(1) It would overcome the a*fflcx_ty (se

zrose in Reild's Trs. v. Dechvood (*"hra)

rustees shoul

d thereupon

-

her expense.

/

e paragravh §) that

Thzt a settlor

- should be able to provide a liferent in favour of a

beneficlary whe is in utero would detract little.from the

-

licy underlying the siatutory nrovisions, and it would

bring this sector of the law into conformity with the normal

legal inference which treets a posthumous child as having been

”
|

born before the death of a %estztor.

(2) If the provisions as regards liferents of heritaeble and -

moveable property rescpectively szre to be uniform those of the

Y

1221 Act regording the effective doie of a e

contract of hmerriage are preferzble %o those

W

The ressons for not providing that the date of

o}

tomentary deed or

£ the 1848 Act.

deed affecting herltable properiy was the date of death of the

testator have now gone, =28 it is now competvent - 1t wes not in

1648 ~ to test on heritable nrove uJ-?.

3's Trs. v. Deshwood sunra, ner Lord Blackburn

=

2redd 's Trs. v. Dashviood sunre per Lord President
153 and rarl of Koray sunras per Lord nackiniosh

Clyde at »p. ?52,
at Do 28L,

s
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.- of & liferent until the beneficiary astiains rnajority is simply .

giving étatutory effect

24

~iferent has been created in the exercise of

(3) The suggestion that tbe pro*ision should have the effeet

to the existing law as decided in

Shiell's Trs., v. Shiell's Trs. sunra. Further, it i

lo]

sensible. The Yeneficiary wouls not usvally be seriously

inconvenienced by not having control of

she attained 21, and if the veneficisry died before ats eining
he or she would not normally leave dependants who vonld be

in need, and so the bslance of advantage would probably be in

favour of tenefiting the persons subsequently called under the

setilement. The object of thé legisl

ation is to prevent funds
being held in 1if810nu in\cfini‘

o

it is not be defeat the wishes 'of,: settlor as to the disposal

of’ His estate when, in the nvnnus which happen, no lengthy

_liferent results.

(L) The provisions of the 1921 Acth whereby the itrustees are

directed to convey are clezrly rreferable to those of the 4348
Act when the llferenuer must apply to the Couri. T

purnose in hav1ng Court procedure when conveyance can be
irected by statute.
13. The amending legislaiion should provide thait, where =z

3pay

fyApowe" conferred

. ander an antecedent deed, the date (as defined before) of the

authorising deed and not the date of exercise of

he relevant date for the purpose of the res

D T

nra and Falcolm's Trs. v, Velcolnm unTa

the power, would be
striction. This would

atrtutory effect to the aeciqﬁons in puir's Trs, v. Willianms

after the coming into force of the

1921

Leeds executed before the coming lﬁuO oreration

-

4. The new provisions should apply only to.deeds executed -

Zegislation, and the 1848 and

Acts should be amenaed accordi n‘E.J so that they apply only to-

the capital until he or .

tely or for unduly long periods: ..

There is no -

of the new legislation,

-



