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PART IV

ALIMENT ON DEATH OF LIABLE RELATIVE

Introductory

4.1 In Parts II and 111, we were primarily concerned with
suprort obkligations between living perscns, We saw, however,
that: |

(a) on the death of an alimerntary obligant, his obligation
of aliment may in certain circumstances develve upon
a subsidiarily liakle relative1; and

(t) or the death of an ex-spouse liable under a decree
awarding financial provision to the other party to
"the former marriage, financial provision is, or may be,
exigible from the estate of the deceasedz.

To comrplete our study of the private law obligatioﬁs of suptort,
we ccnsideplbriefly in this Part of our Memcrandum, the rights
conceded td arn alimentary creditor, or the death of the liatle
relative, to claim aliment fron the estate of +the deceased, or
from his trustees or executors, or from the bereficiaries to
whom the estate has beer distributed. This has the techrnical
name, alimert Jjure repregeritationis, but for convenience we shall
term. it in this Memorandumr simply "aliment or death", that is to
say on the death of a liakle relative.

e . . -t v

Paras. 2.67. to 2.75.

Paras. 3,82, to 3.86.
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Aliment on death and legal rights

L.2 Qur approach to the law of aliment on death”is-affected by
the fact that its reform cannot be considered separately from the
"legal rights" which beccre exigible from the moveable estate of
a parent or spouse on his or her death. As we mention below,
aliment on déath fulfils the function of a safefy net underlying
the law of legal rights. It enatles provision to be made out of
a deceased rperson's estate in a case where he (or she) has
defeated his family's claims to legal Pights, by investing in
heritable prorerty and leaving it to others, or by alienating

the bulk of his moveable property during his life. Broadly speak-
ing, there are three alterrative approaches to reform.

(1) If it becomes clear, upon ccnsultation, that rights to
aliment or death are no longer claimed in practice, or
that there is a widespresd consensus that such a right
should no longer be available to alimeﬁtary creditors,
and that the law of legal rights provides sufficient
protection for the wife or children of a deceased
spouse, then rights to aliment on death cculd be
abclished by Statute.

(2) Alternatively, it would be legislatively possible
(i) to abtolish legal rights as a way of making provision
for the family of a deceased person; and (ii) to
reform the law of aliment on death on the lines of
the family provision systems which obtain in EnglandzA

and other Commcn Law jurisdictions. o

(3) As a further alternative, it would be possible to
retain both aliment on death and legsl rights, with
guch statutory modifications to either as are - o

considered desirable,

We think that only the first alternative 1s practiceble at this
stage. The other twc are sc closely related to legal rights and

family property that they can best be dealt with in the context
of a full consideration of those branches of the law,

2ASee the Inheritance (Provision for Family and Dependants) Act
1975 implementing the recommendations of the (English) Law
Commission's Second Report on Family Property: Family Provision
on Death (Law Com. No.61, 1974).
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Scepe of Part IV

L.3 1If it appears from'our ccnsultations orn this Memorandum .
that'qlaims for aliment on the death of a liatle relative no
1ongéf serve any useful purpose and that there is'a CONSEensus
favouring their abolition, ther a statute dealing with aliment
weuld provide an appropriate legislative vehicle. It is for
this reascn that we cdnsider below (1) the way in which the law
on aliment oh-deatﬁ developed, (ii) the urcertaintie° in the
present law, and (iii) the quectlon of abolition or retertlon
If, on the other hand, it appears that allmert o the death of

a lieble relative is thought werthy of preservation,we would not
regard a statute on aliment and flnanczal rrovision as the
aprropriate vehicle for a thorough overhaul and updctlng of thls
branch of the law: that would best be done in the ccrtext of
family property and legal rights of succe551on. We do not,

therefore, in the following pares discuss wavs in which the 1aw
on aliment on death might be expanded into something akin to a
law on family provision.

The development of the Sccttish lsw of .aliment on death

L.4 The legitimate child's claim. A typical situstion in the

early law was that a. landcwner-died Ie&Ving heritablerrdpe?ty
but little or no moveable property. The eldest son succeeded‘
to the herltable property as helr thgkyoungar children-wene
unprovided for. The law had no dlfficﬁlty in ccrncluding that
the heir was bound to ‘aliment the younger chlldren in so far. as

3

he was - enrlched‘by,the su005331on- He was sald to represent

his father and to be liable for aliment ﬂg;g.representamlonls.

Children of Netherlle v. The Heir (1663) Mor. u15 and many
other cases at Mor, L413-427; McCcnochy v. McConochy (1830)

8 8.604; Aitkenhead V,Altkerhead (1852) 1L D.58L; Pearson

(1865) 3 W.Bo1; 883.
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The principle was soon extended to moveatle property, to
succession to the mother and to testate succession . By

the twentieth century, it was reccgnised that the child's claim
lay against any gratuitous beneficiary of the parent's estate,

to the extent of'the berefit taken 5 and also against trustees
helding the deceased parent's estate under a contlnulng trust

(at least if the trustees were liable for his debts) The
executors of the deceased parent might also be llable, but

not in such a way as to preVent them distributing an estate which
was otherwise ready for distribution; in this respect the
legitimate child's claim was not like an ordinary claim of debt.
The executors did not have to retsin funds to provide for his future
aliment: they cculd distribute the estate, leaving the child to
maxe his claim for aliment against the beneficiaries7. The
abcve rules were applied, and still apply, to posthumcus

children8 and adopted childreng.

See Hastie & Ker v, Hastie (1671) Mor. L16; Thomson v;__}kﬂﬁ
(1678) Wor. L19: Scot W, Sharp (1759) Mor. LIG. ..  —ooo-

See Davidson's Trs. v. Davidscr. 1907 S.CV 16 at 21; Beaton V.,
Beaton's Tra 1935 -8.C. {87 Hutchison V-HutChlSOP s Trs.
1951 S.C. 108. An helr of entall was not liable to aliment
his brothers or sisters, on the view that he did not
"represeﬂt” his father; Marsmﬂl V.Gourl_y (1836)15 g. 313

Rlddells V.Rlddell (1802) Mor. App. voce Allmert P. 5; .
Ormiston v, Ormiston's Tr (1838) 11 Sc. Jur, 232; Spalding v. Spelding's
Trs. (1874) 2 R.237; Baillie's Trs. Petrs (1806) 23 S.L.R.

589; SteVensor v, McDorald*s Tr. 1923 S,L.T. 451.. ,

See Davidsdn's Trs v, Davidson 19C7 S.C. 16; BEdinturgh Parish
Council v, Couper 1924 S.C. 139; Beaton V;Beaton's Trs. 1635
S.C. 187: Hutchison v, Hutchison's Trs. 1951 S.C. 108.

Spalding v, Sraldipg's Trs. (1874) 2 R,237.

Hutchison v, Hutehisor's Trs. 1951 S.C.108.
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4.5 The illegitimate child's claim. In an early case it was
he.d that the heir was not liable to aliment his father's
illegitimete chkild, 10 but this case wag later regarded as

uneatisfactory and it was held not only that the illegitimate

child cculd claim aliment out of the estate of his deaeased‘
parert, but ~lso that his claim was a claim of debt which,

unlike the claim of the legitimate child, had tc¢ be provided for

by the executors 1 However, this distinetive feature of the
1lleg1t1mate child's claim was abolished in 1668 when 1lleg1t1mate
children were given the same succession rights in relation to their
parents _as legitimate children. Now the illegitimste child has:

"the like right to aliment -
(a) out of the deceased's estate,

(b) from any person who has received property which
- wds ccmprised in that estate, to the extent that
that persor was enriched Tty receiving that property,
in respect of any period af'ter the death of the
deceased /parent/ as would have been availaltle if
the child had been born legitimate ....." 12

10

Ker v, Tutors of Moriston (1692) Mor. 13€3.

11 _ _
Clerksonv, Fleming (1858) 20 D.4122L; Oncken's J. F. v.

Reimers (4892) 19 R.519; A, B. v.C. L. (19007'2 ¥.610;

8. v.P's Trs. 1941 S.L. T 353 Hare v, Logarn!s Trs. 1957

5.L.T. fNotes) L9, It is Jntereutlng_to note that Romarn-
Duteh law and several civilian legal systems have givern the
illegitimste child {(who was not ertitled to legitim) a special
claim to allﬁert out of the deceased parent's estate, althcugh
the legitimate child had no such elaim. = See Hahlo, South
Africen Law of Husbend and ‘Wife {(3rd ed.; 196S) p. 323 n. 8;
French Code Civil art. 762 (pre 1972); German B.G.R. art. 1712
(pre 1970). :

12
Law Reform (Miscellareous Provisions) (Scotland Act 1968, s. L.
The section alsc gives the ccurt power to vary agreements (msde
before the ccmmencemert of the Act) providing for aliment for
an illegitimete child after the parent's death.
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4.6 The widcw's claim. In the late 18th and early 19th
centuries, it became established that a widcw had a claim for
suitable aliment against her hustand's heirs if, for some '
resscn, she was not entitled to terce or if her terce was
ipsufficient for her support.13 As with the legitimate

child's claim, it was soon reccgniseé that the principle
aprplied alsd in cases where someone other'thaﬁ the helr-at-

law took the deceased's prorerty, iﬁcluding'the case where

the propérty was held by trustees who were liable for the
deceased debts.1u The husband's execttors might alsc be
liatle but, aé with the legitimate child's claim, they were not
requireé¢ te hold up the distributicn of the estate on account

of the widcw's claim.15

,7 Even in cases where the widcw was adequately provided
for out of her husbarnd's estate, there might be a gap
between his death and the date when payments to'hér

comnenced. To f£ill this gap, she was giver a claim against
her husband's estate for temporary alimert after his death.16

—— L L - ———— b Y S—

13 e
Thomsorn v, McCulloch (4778) Mor, L34; Lowther v. MclLaine

(1786) Mor. L35; Ferguson v. Logan (1809) Hume 5; Smith

v, Spithe 11 Mar. 18412 F.C.:; McGregcr v.Ballantyne - -
(1818) Hume 8; ostie v, McRostie- (1848) Hume 9; ~ -
Harvie v Harvie (1828) 6 8. 114L; McCcunochy v. MeCcnochy
(1830) 8 S, 60L; Hobbs v.Baird (1845) 7 D.4cz. '

W S : ‘ ' . . o
Cf. Fenton v.Scctt (1832) L Sc. Jur. 457 (husbend had
disposed of whole property by trust deed for behcof of
his dsughter); Lee v.Lee's Trs, (1840) 13 Se, Jur. 138;
Howard's Exrx v.Howard's Curator Bonis (1894) 21 R.787;
Arderscp. v. Grant (1899) 1 F.u48L.

15 : ~ o
Howard's Exrx v, Howard's Curator Bonis, surra.

16

See Clive and Wilson, OP. cit, pp. 692-694. The
principle was not applled to the gap between divorce
and tlie commercemernt of conventionrnal provisions:

Stewart v, Stewart (1872) 10 M.4L72.
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In the early cases, this temporary alimernt continued until

the next term of Whitsunday or Martinmes after the hushand's
death (when the widew's terce or conventional liferent would
commence)17 but in twe more modern cases aliment was awarded

for six months after the husband's death.18

L.8 The_ grandchild's claim. There has been a great deal of

dcutt as to whether a grandehild has a claim to aliment ocut of
his deceased grandparent's estate or againet those enriched by

succeeding to it. In one 18th century case, the claim was

19 20-

rejected: in two others it waes apparently admitted. In more

recent cases, the claim has been rejected when the grandchild was
born after the grandparent's death (there being no debt due by

the grandparent whiclk cculd transmit)?# or when no claim for

aliment was msde against the grandrarent during his 1ife,22 but

has been admitted when the otligation was acknowledged by the

23

grandparent. There is one old case which raised the guestion

of a greet grendchild's eclaim, but the report is vague in several

2L

respects =nd no safe ccnclusions can be drawn from it.

17 Ibid,, p. 693.

18 RBarlagg v, Barlaggs' Trs, 1916 8,C. 741; MacCellum v. MacLean
1923 8,L.T. (Sh. Ct.) 117.

19 seton v, Paterscn (1761) Mor. LZ9,

°C Younger Children of Seaton v. Heir (1764) Mor. 431 (althcugh
there were special features in this case); Dalziel v, Dalziel
(41788) Mor. L5O.

2 gtuert v. Court (4848) 10 D. 1275; Gay's Tutrix v, Gay's Tr, 19
8.L.T. 278,

22

Swrith v, Smith's Trs. (4882) 19 S.L.R. 552. See alsc Gay's
Tutriz v, s Tr, 1953 S,L.T. 278 at 28C (the claim against
the grandparent "must have beer made to and acknowledged by
him during his lifetime").

23
24

Parish Council of Leslie v, Gibson's Trs.(1883) 1 F.601.

Clerk v, Clerk (179S) Mor. Apr. voce Aliment p.2,
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4.9 The ascendant's claim. There appears to be only onre

reported case in which ascendents have claimed aliment jure

representationis from those succeeding to a deceased descendant's

estate. The claim was by the deceased's mother and maternal
grandmcether against diétant ccllateral relatives who had
succeeded to his heritable estate. '"The Court were unanimously
of opinion that the pursuers' claim was weli—foutded, and
granted them an aliment out of ZEh§7'estate."25

Uncertainties in the present law

1,10 Is_there a gereral rule on aliment jure representationis?
Lerd Ivory formulated the following general rule in a note to

his edition c¢f Brskine's Institute:

"It would seem that in every case the representatives of
a perscn deceased, whether the degree of relationship be
nearer or more remote, and whether the succession by which
- they are lucrati consist of heritage or moveables, are,
out of this succession, liable in aliment to those whom
the deceasg% himself was under a natural obligation to
maintain.”"” :

Fraser thought this rule tco widely stated (in relation to the
grandchild's claim, for example)27 but it has tesn judicially
approved of in several cases.28 It is perhaps too narrow in
not distinguishing between the liabilities of executors,“

trustees and bhenreficiaries.

25 '

“Bucharsn v, Morrison 21 Jan. 1813 F.C. The case of Muirhead v.
Muirhead (1849) 11 D.1262 and 12 D.356, which 1s sometimes
cited in this connection, involved a c¢laim by mother and
grandmother ex Jure naturae and not _ex Jure representationis,

26Noteﬂto Erskine, Institute (3rd ed; 1828) I, 6, 58.

27 parent and Child (3rd ed. 1906) pp 130-133).

2850e1ding v.Spaldine (1874) 2 R.237and 298 per Lord Mure at p.254;
Thomson v.Hood (1898). 6 S.L.T. 258; Anderson v. Grant (1899)

1 F.484 per Lord Ordinary. See also Smith, A Short
Gemmentary on the law of Scotland (1962) p. 378.
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4,11 Nature of the claim., It has been repeatedly stated that
the claim for aliment jure representationis is an equitable

29

claim, It does not transmit against the deceased's estate

z
like an ordinary debt.-° Indeed or one view, it is not based on
s "transmitted" obligation at all, but on a new obligation imposed

31

on the representatives or bereficiaries. Certainly, the claim
should be directed primarily against the beneficiaries who are
enriched by the succession, rather than against the deceased's

32

executors. Various equitable defences may be availabtle against
it. Thus, asliment may be refused 1T the claimant has alresdy
received a falr share of the deceased's estate and it would be
inequitable te allow his claim.33 Onn the other hand, claims by
widows have been admitted where they have received legal rights or
cornventional provisions which have proved inadequate.Bu It ecannot

b
therefore, be said that the receipt of legal rights or thelr equiva-

ient necessarily bars the claim.35 It has been suggested,
23 See for example Beaton v.Beaton's Trs., 1535 8.C. 187 per Lord

Murray at p. 197; GQay's Tutrix v.Gay's Tr, 1953 S.L.T. 278
per Lord Blades at 280. -

50 Davidson's Trs. v.Davidson 1907 S8.C. 16; Bezton's Trs v Beaton
1935 8.C. 187; Hutchison v.Hutchison's Trs. 4951 S.C., 106.

The peculiarity of the illegitimate child's claim, which did
transmit as a debt, has now been removed by statute; see parats,
See Baron Hume's Lectureg, Vol 1 p. 221 {(representation "an
artificial notion™); Beaton v, Beaton's Trs., 4935 S8.C. 1&7 per
Lord Murray at p. 197 ("The obligation which so transmits is not
the father's obligation .....'").

31

32
33

See cases cited in note 30.

more v, Strathmore's Trs. (1825) 1 W. & S. L02Z; Stuart v.
Court (1848) 10 D.41275; Mackintosh v. Taylor (41868) 7 M.67;
Howard's Exr, v, Howard's C.B. (1894) 21 R.787; Edinburgh
Parish Council v, Courer, 1924 8.C. 139 at p.14B.

34 Thomson v, Hood (1898) 6 S.L.T. 258 and 298; Anderson v. Grant

(1899) 1 F.484.
35 &

cntrast Edinburgh Parish meil v, Aitehison (1919) 35 Sh. Ct.
Rep. 195 (claim for aliment allowed where legitim had been
received by, but exhausted on maintenance of, child) with McKenna

v. Perguson (1894), 1 S.L.T. 600 ("In cases where the child had
received his legal share, such a claim had never been sustained",,
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ohiter, that beneficiaries who are themselves indigent may not
be liable Jjure representationis.36 To say that the claim 1s

an equitable one, subject to equitable limitations, dces not
mean that nce right te aliment emerges until the claim has been
upheld by a court or that trustees cannot pay out in the
absence of a Jjudicial award. It has been held that a third
party who aliments an indigent perscon has a right of relief
agsinst the representatives of that person's deceased father,
which suggests that the right exists by operation of law
independently of any judicial award.37 And it has also been
held that trustees and Jjudicial factors may pay aliment jJure
representationis on their own resporsibility, and should not
petitior the court for authority to pay.38 In cases of dcubt,
of course, they may refuse to pay until the right to aliment
has been established in an actior by the indigent relative,39

10

but this is not necesgssary in all cases. In short, although

36 Davidson's Trs. v:Davidsorn 1907 S.C. 16 per Lord Kyllachy
at p. 21. S '

37 gStevensor v, McDonald's Tr. 1923 S.I.T. L51. Cf. McPherson
v, Walcer (1869) 8 M.2L6 (widow's interim aliment until next
term after hushand's death could be set off against
executor's claim on her to account for intromissions with
husband's estate, even although no judicial award.)

38 Baillie's Trs. (1896) 33.8.L.R. 589, See alsc Aitkenhead
v. Aitkenhead (1852)14 D.56li; Robertson Petr. (1853) 25
Sc. Jur. B5L; Pearson (18655 3 I.B861.

39 See Aitkenhead v. Altkerhead (1852) 14 D,58L.

L0 Cf. Pegrson *(1865) 3 M.861 where it appears that the
judicial factor had been raying aliment for many years,
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a claim for aliment jure representatioris is not an crdinary
claim for dett, it is more than a mere right to apply to the
court for a discretionary award. "It is not easy to define

HLH H Lz

what it is ..... It is "sui generis".

4,12 Cen claim be renounced or discherged? In the Strathmore

cese, it was sald that alimernt Jjure representationis {(unlike

other aliment due by operatiorn of law) cculd be discharged, and
that the obligation had in that particular case been discharged
by the father's giving his son a provision .of £12,5C0 which he
L3
t.

hzd spen It may be, however, that this is just another
way of saying that a claim for aliment is subject to an
"equitable defence" if the claimant has already received a fair

Ll

Beaton's Trs., the view was taken that the parent's obligation

share of the estate. In the more recent case of Beston v

to aliment his chkild could not be discharged and might transmit
against his estate or those enriched by the succession in spite
of a purported discharge: this, however, was without prejudice
tc the "equitable defernces" which might be availigle againet

a child who had already received his fair share. These cases

41 pavidson's Trs. v.Davidson 1907 S.C. 16 per L. J-C Mecdonald

at p. 20.

hd_ﬁggigg_v,Beaton's Trs. 1935 8.C. 187 per Lerd Murray at p. 194.

43 Strathmore v. Strathmore's Trs. (1825) 1 W. & S.
402 at pp. LOL and L4G5. Cf. Stuart v.Court (184L8) 10 D.1275
(grandfather had satisfied every obligation incumbent on him

(

L See casee in note 29 above.

45 4935 s.0. 187,
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relate to purported discharges during the parent's life,

There appears to be no direct authcrity on discharges or
renunciationg after the parernt's death although it has been said
that "as the obligation is not a natural one, if it has once
ceased, or been satisfied or discharged, it does not again revive
by the claimant's fallirg into-destitution”.u6 It would

seem that the widow's claim to aliment can be renouvnced or N
discharged provided this is done clearly and specifically.u(
L4L.13 Supervering indigence It is not clear whether there
must be indigence, and resulting entitlemert to aliment,
immediately before the death if the obligation is to transmit
to the representatives or bereficiaries. In two cases, the
fact that the claimant had been supported for a pericd after
the death by his or her provisions‘out of the estate was held
rot to bar a claim for aliment later when the provisions were

L8

exhausted or no longer adequate, We have already noted the
dieta to the effect that the grandchild's claim must have been
made to, and acknowledged by, the grandparent before liability

will transmit on his death.‘)"'9

46 Bncvelopaedia of the Laws of Scctland vol. 1 p.296, (article
by Lord Wark) founding on dicta in Strathmore v. Strathmore's

Trs, (1825) 1 W, & S, 402 and stuart v, Court (1848) 10 D.1275.

7 Ceuntess of Seafield v, The Earl Fek. 8, 1814 F.C.; McGregor

v, Ballantine (1818) Hume 8 (where, however, the discharge
was held to be ineffectual because apparent.y signed in
igrorance and under pressure). _

L8 Anderson v. Grant (1899) 1 F.484 (where a widow was awarded
aliment out of her husbsnd's trust 24 years after his death):
Edinburgh Parish Council v. Aitchison (1919) 35 Sh. Ct. Rep.
195 (where a child had received legitim but it had all been
spert on his maintenance). The gquestion of possible entitle-
ment on the exhaustion of the claimant's share of the
decessed's estate was raised, but not decided, in Howard's
Exr. v. Howaré's C.B. (1894) 21 R.787 and Edinburgh Parish
Courcil v, Couper 1924 S.C. 139. Contrast Stewart's J.F., v.
Law 1918, 2 S.L.T. 319 (illegitimate child could not claim
aliment out of mother's estate 43 years after latter's death).
Centrast also Lord Wark's view quoted in para. L4.72above that

"as the obligation is not a natural one, if it has once
ceased ... 1t does not again revive by the claimant's falling
into destitution,"

L9 See para. 4.1 above,
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4.14 Duration of alimernt. There has beer a great deal of

doubt =8 to the duration of the child's entitlement to aliment

out of the parent's estate. Various ages were fixed for its
termination in the early cases, much depernding on the sex and

50 In the Earl of Strathmecre's case in 1825
it was said that the claimant had toc be in minor-ity.51 Lord Wark,

rank of the claimant.

writing in 1926, summed up the law in terms which now have a
distinetly old-fashicned Tlavour:

"The heir's liability to aliment his brothers ceases at
their majority, or even when they beccme minors, if the
heir's means are suchk as to make it unreasonable that he
should support his brothers. But the obligation continues
if, from bodily or mental infirmity, they cannct maintain
themselves., As to sisters, if the estate is sufficient,
and they are of a rank in which it is unusual for them to
earn their own livelihood, the heir is liasble to aliment
them till their marriage. In the humbler ranks, the
obligation ceases when the sisters are of an age to sugport
themselves." 52

Hcwever, in the later case of Beaton v Beaton's T§§.53 the court

tcok the view that a child of any age might have a claim for
alimert against those who were enriched by succession to his
parent. In that particular case the "child" was 6Z years of age.

See eg Hastie & Ker v, Hastie (1671) Mor. L4146 (son till 21%;
Dor v.Dorn (41697) Mor. 420 (sons till 14; daughters till 12);
Douglas v. Douglas (1739) Mor. 425 (sons till 241; daughters till
married); Bisset v.Bisset (1748) Mor. 413 (daughters till major
or married); Seaton v. Seaton (41764) Mor. 431 (till 14); Dalziel
v Dalziel (1788) Mor. LB50 (dsughters till marriage - "family of
such dé ity"); McRostie v. McRostie (1818) Hume 9 (daughters
till 18). '

50

51 Earl of Strathmcre v.Esrl of Strathmere's Trs. (1825) 1 W. & 8.

402 at LOL, LC6K, 1In Aitkenhead v, Aitkerhead (1852) 14 D.584L
aliment was awarded to daughters until they were 20, ceasing on
marriage or on becoming able ftc¢ support themselves. 1In
Steverson v, McDonald's Tr. 1923 S.L.T. 451, the guestion
whether a claim for aliment jure representatiornis was normally
limited to minority was expressly left open but it was held
that it was not so limited if the child was, and always had

been, incavax.

‘ Encyclopaedia of the Laws of Scotland, vol. 1 pp. 295-296.

1935 8.C. 187.
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4.15 It has never beern clearly decided whether the widow's
¢laim for ccontinuing aliment ceases on her remarrisge. In an
early case in which aliment was awarded to =z widow, the
reporter addes that:

"Seme of the judges who carried this questiorn, told me

that they did not mean that Mrs Mclaine should have

any aliment, in case she married again: if so, they

have shown little favour to_a handscme young woman of
irreproachable character.'" 54

In a later case the cuestion of restriction to widowhood

was raised but the ccurt preferred to find the widcw

entitled to an annuity "“to continue until the same be recalled
or altered by the =uthority of the'court."55

4.16 _Does widower have a claim? There are no reported cases

in which a widcwer has claimed either temporary or continuing
aliment out of his deceased wife's estate or from those

enriched by her succession. In one old case, however, there
are obiter dicta to the effect that a widower would have the

same claim as a widow if he were in indigence.56 Section 4
of the Married Women's Prcperty (Scctland) Act 1920 (which
gave-the husband a right to alimént from his wife if he is
uneble to maintain himself) dces not provide for the
situation after the wife's death.

4 Lowther v, McLeine (1786) Hailes i1, 1012 at D. 1014,

55 Hobbs v. Baird (18L5) 7 D.L4S2. It appears from this case
that the report of Harvie v.Harvie (1829) 7 S.305 is wrong
in indiceting that aliment was restricted to widowhocd.

56

Lowther v, McLaine (1786) Hailes, ii 1012.
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Retention or abolition of right'to claim aliment on death

L,.17 From the foregoing, it will be seen that the law of aliment
on the death of a liable relstive is uncertain and unclear in a
nunmker of important respects and, on the assumption that 1t should
be retained in our law, requires reform. As we expleined in
para.s 4.2 to 4.6 above, this is a task best undertaker along

with a study of legal rights in the context of family prorerty

law, OQur impression is, however, that the right of aliment on
death of a liable relativé is not much used in practice, andin this
Memorandum we therefore consider such views on whether it can be
retained or abolished.

4,18 Historically, as we have seen, aliment on dea t h

has fulfilled the function of a safety net underliying the law of
legal rights and .succession, remedying nardships such as tkose
czused by the rule of primogeriture, by the technical
restrictions upon the =2vailability of the .idew's right to c¢laim
terce from her deceased husband's estate, and by the fact that
illegitimate snd- adopted children cculd not claim rights of
intestate succession as if they were legitimate. These particular

protlems have been solved bty recent statute857

but it may be
assumed that other injustices can, and do arise. Under the
present law, for example, a man can readily defest his family's
claims to legal rights by investing in heritatle property and
dying testate. Modifications to the law of legal rights might
render the right to aliment on the death of a liable relative
otiose, but unless or until suech modifications are made, we

suggest that it would be desirable to retain the existing law

allowing claims for alimert out of the estate of a decezssed perscn,

or from his trustees or executors, or from the bpeneficiaries to
whom his estate has beer distributed to the extent of their

enrichpent. (Proposition 99).

5{See for example the Succession (Scotland) Act 1964, Law Reform
(Miscellanecus Provisions) (Scctland) Act 1968,
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Abolition of widow's rlght to mournlngs

4.19. Although the widow's right to mournings out of her
deceased husband's estate is not a right tc aliment, it is
so closely connected with her right to interim aliment that
it is convenient to deal with it in this Memorandum. The
present law is that a widow is entitled to an allowance out
of her husband's estate for reasonable mourninp:s.58 The
allowance is regarded almost as if it were part of the
funeral expenses: it is deductible as a debt from the
deceased's estate and accordingly reduces the estate for
such purposes as estate duty59
is available even if the estate is insufficient after the

or capital transfer tax. It

full pavment of ordinary'creditors.6o There are few 20th
century cases on this topic and it seems likely that
changes in social customs have made the widow's right to
an allowance for mournings something of am anachronism.
Unless there is an unexpected demand for its retention, we
would suggest that the widow's right to mournings out of

her deceased husband's estate (and any similar rights
enjoyed by other relatives) should be abolished.

(Proposition 100).

58
59

See Clive -and Wilson,- Husband and Wife PP- 691—692."“-

I.R R V. Alexander s Trs. (1905) 7 F 367
60 '

Sheddan v. Gibson (1802) Mor. 11855, Buchanan v. Ferrier ~
(1822) 1 S.358; I.R. v. Alexander's Trs. (1905) 7 F,367
(conce;glon by I.R.); Griffiths' Trs. v, Grifflths, 1912
2.C. B
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Abclition of widow's right to mournings

1.16 Although the widow's right to mournings out of her
deceased husband's estate is not a right to aliment, it is
so closely ccnnected with her right to interim aliment that
it is converient to deal with it in this Memcrandum, The
present law is that a widow is entitled to an allowance out
58 The
allowance is regarded almost as if it were part of the

of her husb=nd's estate for reascnable mournings.

funeral expenses: it is deductible as a debt from the deceased's
estate and accordingly reduces the estate for such purposes as
estate duty59 or capital tranfer tax., It is available even if
the estate is insufficient after the full payment of ordinary

creditors.6o

There are few 20th century cases on this topic
widow's right to an allowance for mournings something of

an anachronism, Unless there i1s an unexpected demand for

its retention, we would suggest that the widoﬁ'é right to
mournings out of her deceased husband's estate (and any
sipilar rights enjoyed by other relitives) should be

abelighed., (Preopesition 91).

58 See Clive & Wilson, Husband and Wife pp. 691-692.

59‘%h§ig%g v, Gibson (1802) Mor. 11855; Buchanan v Ferrier

1822) 1 s.358; I R. v,Alexander's Trs. (41905) 7 F,367
(concession by I.R); riffiths' Trs. v, Griffiths, 1912
8.C. 626,
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PART ¥

Relationship between Publlc and_Private Law

Intrcductory

5.1 In this final Part of our Memorandum, we examine tke
relationship between the lew of Scotland relating to aliment

and financial provision, and certain public law codes, in
paerticular the law of surplementary benefits administered

by the_Deparfment of Heelth and Social Security and the
Supplementary Benefits Commission, and the recovery by local
authorities of maintenance provided in respect of children in
care. Befcre turning tc these matters, however, two preliminary
points require fo be dealt with.

5.2 The Finer Committee's prcposzls: The relationship between
the private and public law of suprort was examined by the Report
cf the Depertmental Committee on One-Parent Fémi;g§§1-(the‘
Firer Report) and we have-reqﬁired‘tc meke certain assumptions
about the implementation of its proposals. The Finer Report
made two main recommendations, The first was the introduction,

in Ergland and Wales, of a single unified system of family law
(ircluding the private and putlic law of suprort) operated
tkrough a new separate system of 'family courts'.2 The
Committee believed that "the considerations of prineciple .....
which lead to that recomme:zdation apply equally to Scotland."3
We note that the Goverrment, while accepting the desiratbility
of providing separate courts in separate acccmmodation fer all
ferme of family business, have felt compelled tc reject this

N

preposal on grcunds of expense,

Temna. 5629 (1974L).
“Iig,Pert L, sections 13 and. 1k.
3Par'a Lob73.

“Parl Deb. Official Repgrt (5th Serles) (H.C.) October 21, 1975,
col, B9




In view of these constraints, we have restricted our provisional
proposals to a proposal for maeking alimentary actions in the
sheriff court quicker and cheaper while avoiding substantial

and expensive alterations in the Jjudicial system.

5.3 The second main proposal of the Finer Report was the
introduction of a new non-contributory Guaranteed Maintenance

5

Allowance for one-parent families. This prcposal has,
however, been rejected by the Government, partly on the
groundés of principle and partly because of the expense of
adninistering the scheme together with the associated full
scheme of "administrative orders."6 The Government have said
trat there is no early prospect of being able to introduce a ‘
new special bénefit for lone parents, and certainly not at a

7 We have

level to 1ift them off supplementary benefit,
therefore left out of account the relationship between our
proposals and the proposed Guaranteed Mainterance Allowance.
5.4 The Finer Ccmmittee did, however, make certain proposals
for the introduction of a new system of administrative
orders, operated by the Supplementary Benefits Commissiocn and
not the courts. In cases where lisbility was not disputed,
the Commission would be able to order a liable relative to
pay what was due up to the level of the supplementary

benefit payatle to the lbne mother.8 We understanc that

this proposal is under active consideration by Gecvernment,

We revert to its implications for our proposals at paras.

5.412 to 5.16 below.

50p. cit., Part 5.

6Parl Deb., Official Report (5th Series) (H.C.) Octcber 21,
1975, cols. 62 to 63.

1tia.
8Finer Report, supra., Part 4, section 12.
9

Parl. Deb. (supra) cols. 61 and 62 where the Secretary of
State for Sccisl Services, Mrs Barbara Castle, sald: ".. thke
new responsibilities for the assessment of the liasble
relative would mean a big change in the work of the
Supplementary Benefits Commission and wvuld certalnly
involve an increase in staff. We are still examining
whether the advantages to the mother would Jjustify this
major development in the responsibilities and staff of

tr.e Supplementary Benefits Commissicn or whether Flner s
essential objective could be achieved in other ways"
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5.5 Effect of proposals on public_ law: The second preliminary
point 1s that the changes in the law, which we have proposed,
would have no direct effect on the many public law codes which
refer to dependants. It would have been possible for the law on
central asnd local government dlsbursements to, or exactions from,
individvals to meke use of the private law of aliment. For
example, dependants' allowances for various social security
purposes, and tax reliefs and credits, could be given for
deperdants only if they were entitled to aliment. Or it could
be provided, as was provided by the old poor law, trat public
money paid 6ut for the supprort of an indigent person could be
recovered from "persons who may be legally bound tc maintain him,
No branch of public law, hewever, whether British or Scottish, makes
use of this technique which would in any event be inapprcpriate

in Great Britain statutes, given the significant differences
between the Scottish and Erglish private law obligations of

support, Instead, the law regulating supplementary benefit11,

13 14

. . 2
social secur:Lt:yJI , income tax -, students' allowances ~, and

15

other similar maetters have their own rules governing allowances
for dependants. It follows that our prcposals would not have
any direct effect on these areas of the law.

5.6 Mcreover, their general trend would be to diminish the

gap between the rules applied in private law and tre rules
applied for purposes of recovery of benefit under the Ministry

of Social Securityzﬁct 1966, We have suggested that the alimentary

1OPoor Lew (Scotland) Act 1845 s, 71. On the development of

tre law in this area see Appendix A, pages 340-344,
11Ministry of Social Security Act 1966, s. 22 (liability to
maintain for purroses of the Act); Sched. 2., para. 3
(aggregation of requiremerts and rescurces of certain
persons for purposes of the Act).

12

Calvert, Sccial Security Law (1974) pp. 23-36.

131200me and Ccrporation Taxes Act 1970 ss. 8, 10, 11, 13, 14,
1 \! 17- : - :

1LLEci‘JJ_cation (Scotland) Act 1962, s. 75: Students' Allowances
(Scotland) Regulations 1971, S

15S.eere;z Sccial Work (Scotland) Act 1968 s. 78 (considered in Appen-
dix A. para.2?); Pamily Allowances Act 1965; s. 3; Family
Income Supplements Act 1970; Houeing (Fipancial Provisions)
(Scotland? Act 1572, Sch. 2, para 1(1) {(rent rebates and
allowances),
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obligatidn between spouses should be fully reciprccale, that
there should be no alimentary obligation between grandparent
and grandchild or between more remcte relatives in the direct
line17;‘that the father and mother of a child should. in
principle be equally liable for its support18; and that in
assessing the needs of an alimentary debtor the courts should
have & discretion tc take into account the requirements of .
members of his household who are in fact dependent on him19.
in all these respects our proepesals would bring the private
law more into line with the public law.zo The same is true
in relstion to the effect of conduct on the alimentary
obligation, which we deal with in the next paragrapn.

5.7 Recovery .of suprplementary bepefit: effect of conduct.

There is one area in which the relationship between public and
private law is unclear. The Ministry of Social Security Act 1966
prevides that for the purposes of the Act:

"(a) a man shall be liable tc maintain his wife and
his children, and

(t) a woman shall be liable to maintain her husband
and her children"2?

"Children'" means children under the age of 16 and includes a
woman's illegitimate children and a man's children "his

paternity of whom has been admitted or otherwise established."22

16Proposition 2 and para. 2.0.

17Proposi_tion 8 and para. 2.36.
1SProposition 16 and para. 2.76.
19Pr*oposition 25 and para. 2.116.

20The rules on "liable relatives" for supplementary benefit

purposes are considered in para. 5.3 below.

213, 29,

224, 22(1) and (2); s. 36(1).
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The purposes of the Act include inter alia recovery by the
Department of Health and Sccial Security of the cost of benefit
frecm liable relatives in civil proceedings brought urder
section 23 or 24, and to criminal proceedings under section 30
for wilful failure to maintain. It is clear that the common

law hierarchy of alimentary obligants is irrelevant; prcceecings
uncer section 23 or 24 are brought only againat the liatle
relatives referred to in section 22, It is much less clear
whether the common law of aliment is irrelevant in all other
respects, On a literal intertretation of the relevant provisions
{(sections 22 to 24), the liatility to mesintain imposed by the
section is absolute; and the provisions make no mention of the
commecrn. law defences which are available in private law actions
of aliment. Neverthelese, in Scotland and England some Judges
have taken the view that sectlon 22 does not deprive alimentary
debtors of their commeon law defences and that for example, a
hustand could not be liable under the section if his wife's
conduct gave him a good defence to a c¢laim for aliment at

23

common 1sw, In certain circumstances, this view would make
nonsense of sections 22 and 24, A mother sued under section 232
could often say that the father was primarily liable (althog h
Parliament. deliberately rejected this common law solution).

A husband sued under section 23 could often say that he and his
wife were separated by consent (which would be a gocd defence

5

tc an action for aliment under the present 1aw).2 Mcreover,

233ee National Assistance Board v, Wilksinson /19527 2 Q.B. 648

and the otiter dicta in Corcoran v, Muir 1954 J.C. 46. Cf. also
National Assistance Board V. Cesey 1967 S.L.T. (Sh. Ct.) 11;
Suprlementary Benefits Commission v. Black, 1966 S,L.T. (Sh. Ct.)
90, The question was left open for further consideration in
Brarnan v, Brannan /1973/ Fam. 120 at 133. '

2brSee‘Parl. Deb. , Official Reports (5th Series) vol.448cols. 657-699

°5Be11 v, Bell Feb. 22, 1812 F.C., Beveridge v, Beveridge 1963
S.C. 572. '
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there would be different rules on the recovery of public mcney
ir England and Scotland. In Scotland, a husband is bound tc
aliment arn adultercus wife if she i1s willing tc achere or has
Just cause for-non—adherence.26 In Englard, a husband at
common law was not lisble to maintaln an aduiterous Wif827:
this is still the rule in proceedings 1n the magistrates':
courts,28 although the position in the High Ccurt is ncw more
flexible.29 Not surprisingly, the English courts have

departed froem the above interyretation of the 1566 Act, taking
the view that common lew defences are not directly incerporated

30

as such into the sectiorn. This does not mean, however,
that the Supplementary Benefits Ccmmission can recover from
the liable relstive irrespective of conduct or other
circumstances. The court ccnsidering applications for
recovery is dirgited by stetute to "have regard to all the

circumstances". It could therefore take into accourt, fcr

exanple, a wife's adultery or desertion,

5.8 It is necessary to clsrify the doubts in the present law

on recovery frcm liable relatives of the cost of supplementary
benefit. The best solution would undoubtedly be to harmonise

the rules on liability under the public law and private law

systems. Our propesals would go a long way in this direction,

26Q§ngellx v, Donnelly 1959 $.C.97; Divorce (Scotland) Act 1964
S L] . ‘

°MWright and Webb v, Annandale /1930/ 2 K.B. 8.

28Matr%m??i?l Proceedings (Magistrates' Ccurts) Aect 1960,
g, 2(2}(b}.

@]

2’Matrimonial Causes Act 1973, ss, 23-25 {(adultery nc more than
one factor re. financial provision on judicial separation);
s. 27 (adultery probably still a defence tc charge of wilful
neglect to maintain): see Passingham, Lew_and Practice in
Matrimcnisl Csuses (2nd ed. 1974) p. 154.

30ational Assistance Board v, Parkes /19557 2 Q.B. 506.

31Miﬂistry of Social Security Act 1966, s. 23. .
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Thus, in additior tc the suggestions surnmarised in paragraph 5.6
above, we have suggested that it should no loenger be a condition
of entitlement tc aliment as between spouses that the claimant
is w1111ng to adhere or has just cause for non-acherence.

On the other hand, we have suggested that 1in quantifying the
amount of aliment payable it should be relevant to take into
account not only the needs and means of the parties but also
their conduct in any case in which it would lead tc gross
injustice to leave conduct out of accour..t.33 I1f, as we have
proposed, all conduct-based defences to an action fcr aliment
are abolished, but the court is empowered to take cornduct into
account in a limited and flexible way when quantifying aliment,
tren the private law on aliment would be harmonised with the
more recent interpretation of section 22 of the Act.

5.9 Criminal proceedings for persistent refusal or neglect to
maintain. Section 30 of the Ministry of Social Security Act 1966
enables criminal proceedings to be taken "where a person
persistently refused or neglects to maintain" a person whom he
is liable, for the purpcses of the Act, to maintain and where

as a result of his refusal or neglect surplementary benefit or
free board and lodging in a reception centre have had to be
provided.Bu Professor Calvert has expressed the view that if a
prosecution were to be instituted under section 3C "against a

person whose spouse was living in open adultery tre earlier

Erglish view on section 22 would prevail, and it would be defernce

35

to show that there was no liability to maintain at common law,

32ppoposition 27 and pera. 2.125.
33Proposition L8 and para, 2.198,
3L"Sectlon 30

35g6cia1 Security Law (1974) p. 308. Contrast Casey "The
Supplementary Benetits Act: Lawyers Law Aspects" (1968) 19
Nerthern Ireland Legal Quarterly 1 at p.8., Cf the Flner
Committee's recommendation for the abolition of the "outmeded
and unjust rule" that in the English magistrates' jurisdiction
adultery bans a claim for maintenance.
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Trhere are also Scottish dicta to the effect that commeon law
defences zreée available in the case of a prosecution under
section 30.36 In Scotland, of course, there is no conflict
here between public and private law. Adultery does not cancel
the obligation to aliment. The only conduct-based deferces in
tr.e private law of aliment is the pursuer's urwillingness to
adhere or just cause for non-adherance, and these defences are
effectively provided for in the 1666 Act, A man cannot be said
tc be persistently refusing or neglecting to maintain his wife
if he is offering her a home but she is unwilling to accept

his offer.B?

Qur proposals would open up a gap between the
public and the private law, inasmuch as it would no longer be a
defence in a civil action for zliment that a wife was unwilling
tc adhere. We do not, however, think that the resulting
situation would be undesirable. The criteria for civil and
criminal responeibility are not the same, Indeed there might

38

be =z case for, at the very least, intrcducing scme flexi-
bility intc the 41966 Act so as to provide a clear statutory
defence for the man whe chJects to supporting a wife living in
flagrant adultery. That however, lies beyond the scope of our
Lresent enguiry.

5.10 QOther proceedings by Supplenentary Renefits Commission,

If the Commission is asked for supplemerntary benefit it will try
first to obtain an offer of a reasonable contribution frcm the
liskle relative.39 If that fails it may "assist and encourage"

36Corcoran v Muir 1954 J.C. Lb6.

37 . , . . . .
’(Thls was the situation ir. Corcoran v Mulr suprsz,.

38The Finer Committee recomrended the complete akolition of the
eriminal offence under section 30 of the 1966 Act. (Cmnd. 562¢;
1674) pera. 4.211. '

39Supplementary Benefits Handbook, published by HMSO (revised
1674 ) para. 171.
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the aprlicant to take his or her own court proceedings against
the liable relative.uo If the applicant is unwilling or unsble
to do so, and the evidence is sufficiently cogent, the Ccmmissior
may iiself take proceedings against the liable relative.u1' it
has power to do this once supplementary beneflit is claimed and
need not wailt until benefit is actusally paid.ug In Scotland,
hewever, little use is made of the policy of "assisting and
encouraging" applicants to raise their own actions for aliment
ané there are few civil proceedings by the Commission against
liakle :c*elatives.LL3 If the applicant does have a decree for
aliment, the Commission may seek "diversion" of the payments to
the Department of Health and Social Security.uu The effect of
tre "diversion" procedure, which in Scotland is utilised only if
the payments under the decree are irregular, is that the
applicant for suprlementary benefit receives benefit as if there
were no decree, Payments under the decree are made to the
Department:

"The advantage of this arrangement is that the wife
receives her rull entitlement regularly, regardless of
whether maintenance is paid in full or intermittently
or never, and is thus relieved of the anxiety of an
uncertain income,"i45

Similar arrangements for payment direct to the Department may bve
made in the case of voluntary contributions by the liable
relative.u6 These procedures and arrangements would not e
directly affected by our proposals, although we hope that our

L b

OIbid. para, 168 Ibid. para. 168
u21966 Act, ss. Zj-and 2l,

uBSee the Report of the Finer Committee on Ore-Parent Families
(Cmnd. 5629, 1974) paras. L.466 and 4,LET7).

u”Ibid, paras. L4.206-4,209 (Brglard); 4.469 (Scotland).
HOo1pid. para. L.L69. |
“OIpig.
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suggestions will improve the background of private law against
which the arrangements operate. We mention them here because
they have an important bearing on the recomrendations of the
Finer Committee on Ore-Parent Families which we consider below.
5.11 PFermula applied by Surrlementary Benefits Ccommission in

assessing relative's 1isbility. In deciding whether an offer

by a liable relative is ressonable, the officers of the

L7

The effect of these is to leave the liable relative with = modest

Supplementary Benefits Commission apply certain guidelines.

margin for himself over suprlementary benefit levels, after
taking into account the requirements of his new household
(including a woman with whom he is cohabiting as man and wife).
It can easily happen that the Supplementary Benefits Commission
will decide that the liable relstive cannot afferd to make any
contribution, even although a court has already granted a decree

48

which would help to enable the courts to aveid this sort of

for aliment against him. We have already made recommendations
situation in the future. In Proposition 29 we have suggested
that a person should be liable to provide .aliment only if he

has a superfluity of resources after providing for his own
reasonable needs and those of any relatives having a prior claim
to aliment and in Proposition 30 we have suggested that in
assessing the needs of an alimentary debtor the courts should
have & discretion to take into account the requirements of
merbers of his household who are in fact dependent on him

even if they have no legal right to aliment froem him,.

uTSee ibid. paras. 4,188-4,190 for a detailed account and a

practical example of the formula applied,

uBSee e.g. Henry v Henry 1972 S.L.T. (Notes) 26,
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The Finer Committee's Prcpesals

b.12 ‘The aam1n1Qtrq+1Je order in relstion to supplementary
benefit. The leGP Ccnmlttee proposed that the suprlementary
tenefit procedures in Pelatlor to lisble relatives should be
changég'ln se\eldllrecpects ﬁ9~ Essentially the sugge tions
involve an extension of tbe diversion procedure mentioned above

and the transfer of proceedings against listle relatives from
the courts to the oupplementary Benefits Commission. The
Comnmittee env1sawe Tnat the procedure where a. lons mother
applies for bupplementary bereflt ‘would be as follows:
(1) Her entitlement to benefit will be assessed without
refereﬂce tc any claim for aliment she may have.
She N‘ll not te encouraged” to raise an action for
aliment herself. .If she is entitled to benefit,
.-she will Dbe paLd 1t and, s¢ far as she is concerred,
o that will be the erd of the matter.
(2) {The Ccmm1331op w1ll assess- what reimbursement to
At e can properly e expected frem the liatle
“relatlve _ o o .
(3) The Commission 1tse1f will be entitled by "an o
‘ adm1n1strat1ve order' to order the liable relative
.  ‘tc pay .. to it the amount assessed: it will not have
- to apply to 2 court as under the. present law: the
amcunt of tpe order will in no case exceed the
amount of the lone mother's entitlement to
suppiementaryreenefit: the order will be legally
binding on the liable relative, just like a court
decree: 1t Wlll be reviewed frcm time tc time.
(4) There will be rlghts of -appeal to a tribural on
the amount of the order.
(5) '"Disputes which involve a- flndlng on matrimonial
conduct will not be dealt with by the Ccmmission'.
Instead, the Commission weould make a provisional

—

49Cmnd. 5629, paras. 4.220 to L.227
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assessment based on a means enquiry and remit fhe

case ‘to the eourts to deolde whether the cond

should exflngulsh or reduce llablllty.
This system Woulﬁ apply not only to '"a separated but not
divorced Wife,'with a child or children in her care" but also
te the following claimants:- (a) separated wives without i
dependent children (b) separated husbands, with or without
dependent children (c) unmarried mothers entitled to maintenarice
for their children (&) "wives, whether separated or divorced;
who are not for whatever reason entitled to maintenance, but
who have dependéent children who are so‘ entitled in their care"2C
and (e) "wives, with or without dependent children who have
commenced proceedlngs for divorce but have not as yet obtained
a decree ....,." ' '
5,13 1In the“above‘form the Finer Committee's proposazls would
mesh well with our proposals for the reform of the private law
on aliment. A number of cases involving only quantificetion‘of
21iment would be taken out of”the'courts At first'eight it
might seem that the number would not be very 1arge in Scotland
The Supplementary Beneflts Ccmm1851on does not go out of 1ts}
way, in Scotland to "encourage and assist & wife to take her
n31 'Indeed, the Finer

Committee concluded that this statement of policy was  "more

oW proceedlngs Wherever p0581ble

honoured in the breach that -in the observance in Scotlend",“ana”
thet 1ts relevance in Scotland seemed to be 'minimal noe '
Moreover, the Ccmmissicn makes véry sparlng use 1n Scotland of T

its power to take civil proceedlngs for recovery aga;rst

liarle relatlves 23 However, once the new system became

50Ibid;:parq 4. 262' Only in rare CJrcumetances would the
last eetegory not be covered by what hae gone befcre.

5 1 N . N -
Ibid. para. L.466 S . e

5@Ibid.

531big. where it is pointed out that the numbers of such
preceedings were 7 in 1668, 8 in 1969 and 14 in 1970.
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established and well-known thére might be many wives who
would rely on it rather than claim aliment pendente lite or
aliment for children in divorce actions., It would be in this

context that the effects of the new procedure would probably

be most noticeable. Indeed the Finer Ccmmittiee 1ltself thought
"that the administrative order system would in time result in

the near-total relief of the divorce court from the business

of making orders pending suit in favcocur of wives on suprlementary
benefit."5u To the extent that routine matters of quantification
were taken out of the courts and alimentary cfeditors provided
with a reliable source of income the Committee's proposals are
welcome, Indeed there seems no reasen why they should not be
extended to any claim for supplementary benefit for a person

whom a liable relative 1s bound to support. Why, for example,
should a grandmother who is Jlocking after a child after the

deatlk of its mother not have the benefit of the proposed
procedure in relstion to the father? That, however, is beyond
the scope of our enquiry. The important point in relation to

our prorosals is that nothing in the administrative order
procedure, as recommended by the Finer Committee, would prevent
an alimentery creditor, whe thought. that he or she was entitled
tc aliment at more than supplementdry benefit level, from
pursuing his orcdinery remedies in the courts.55
5.14 Possible extensions of the administrative order system.
Under the present law a perscn is not liable to support, for
supplementary benefit purposes (or indeed for any other purposes),
a former spouse.5 So a divorced husband is not a "liable
relative" and, in the above form, the administrative order system
would not apply to him in his capacity of divorced spouse
although it might do so, of course, in his capacity of father,

The Finer Cemmittee did not actually recommend any extension

of their system tc this case but pointed out that it would not

"be difficult to enact that if a divorced wife is entitled to be

5LLI'b:E.d. para. L.269

55868 ibid. paras. 4.259, L.266, L.275.

56Ministry of Sociel Security Act 1966 s. 22,

326



maintained by her former husband under an order of the diverce
court, the Ccmmission would be subrogated to her rights under
the order, to the extent that was necessary to reimburse them-
1I57- V

selves. This seems to involve a '"continuing maintenance"
view of financial provision on divorece which, for reasons
elaborated above, we regard as undesirakle., There might also
be difficulties in relation to orders for capital sums and
prcperty transfers, It may be that the administrative order
system could be applied in a modified way to periodical allowance
after divorce (or indeed to other rights of a claimant, such

as rights under an ordinary decree for payment of a debt by
instalments). We think, however, that there should be the most
careful consideratior of the implications before it is extended
beyond the realm of alimentary relationships.

5.15 The administrative order system recomrended by the Finer
Committee would be limited to the recovery of supplementary'

58 The Committee observe, however, that it would

benefit pald.
e possible to extend it beyond mere recovery. The Supplementary
Benefits Cemmission could be suthorised tc make administrative
orders for the whole amount of aliment due. It would reimburse
itself for benefit paid and account to the alimentary creditor
for the balance. If this were limited to cases where the

amount of aliment due had been quantified by a court then it

", 29 If, however, the Ccmmission

would "“"bear closer examination
were to make administrative orders in other cases the guestion
of guantification would assume a new form. Where it is merely
a question of redovering supplementary benefit paid out, there

is a meximum set on the amount of the administrative order.

57cmma. 5629 para. 4.271.

58Ib1d para. 4.229 - "the amount of the admlnlstratlve order
will in no case exceed the amount of the lone mother's
entitlement to supplementary benefit."

59Para. L.272,
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To go beyord this would require either fixing & statutory
maximum (or a statutory formula for establishing a maximum)

or requiring the Commission to decide what it was reasonable
for a man to pay. Again, we think that there would have to be
very careful consideration of the implications before any such
extension were introduced.

5.16 The PFiner Cemrittee considered the problem of conflicts
between the standards of assessment applied by the courts and
thcse applied ty the Supplementary Benefits Commission. They
pointed out that their proposals would take a large nunber of
cases out of the area of conflict altogether. They also had
little douktt that "publication of the Ccmmission's general
formila would strongly influence the courts when dealing with
men of similar rescurces to those upon whom the Ccmmission makes
administrative orders."6C They went on to say that they could
"see no particular reason why the courts should not if necessary
be bound, like the Commission, to apply the same formula in the
general run of cases, subject to an over-riding discret_ion.”61
The quelification in the last eleven words suggests that the
courts would in fact retain a great deal of discretion. We
doubt whether it makes much sense to talk of an obligation to
apply a formula "in the general run of cases, subject toc an

over-riding discretion" and we would prefer to see the Commission'

Tormula used simply as a guideline for the courts.62

- -

60Para.'u.276.' We have already noted that our proposals would
give the courts more freedom to do exactly this.
1 1pbia,

62See Proposition 26 and para. 2.117 above.
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APPENDIX A

THE DEVELOFPMENT OF THE TLAW

(The purpose of Appendix A is to trace briefly the formal
development of the law with which our Memorandum is con-
cerned. An exhaustive history would have been outside
the scope of this memcorandum and of our functions. But an
account of the way in which the law has developed is of
intrinsic interest and forms an essential backcloth to an
understanding of the modern law.)

Common law of aliment

Te Canon law influence. The common law rules on aliment
were made up of two main strands., One was derived from the
canon law and carried forward by the Commissary Court after
the Reformation. The other was derived from the case-law

of the Court of Session from the sixteenth century onwards.

So far as the canon law is concerned, the main influence was
felt in husband and wife cases. The pre-Reformation church
courts dealt with various questions relating to marriage.
After the Reformation in 1560 this Jurisdiction, with the
addition of divorce a vinculo, was taken over by the
Commissary Court, a special court (not a church court) manned
by legally qualified judges and exercising exclusive juris-
diction in consistorial actions - such as actions for divorce,
separation, nullity of marriage and actions for permanent
aliment between husband and wife.? The law applied by the
Commissary Court was greatly influenced by the pre-Reformation
canon law. Its decisions could_be, and frequently were,
appealed to the Court of Session®, so that that court was
accustomed from the sixteenth century to dealing with aliment
between husband and wife. The pre-Reformation church courts
had also dealt with the aliment of illegitimate children (but
perhaps because of competition from the kirk sessions, perhaps
because those concerned could not afford to or preferred not
to litigate) the Commissaries were less successful in taking
over this jurisdiction: they dealt only infreguently with
actions of affiliation and aliment, and by the eighteenth
century jurisdiction in such actions was assumed by the
Justices of the Peace and the sheriff courts.”4 Canon law

1For examples, see Hermand, Consistorial Decisions, 1684-1777
"(8tair Scc. Vol. 6) pp. 53%=59.
2

See Fergusson, Consistorial Law_and Reports, (1829) pp. 7-12.

5The process of appeal was by "advocation" whereby the whole
case (facts and law) was brought under review. See Ireland,
chapter in Introduction to Scottish Legal History, (Stair
Society Vol. 20) p.82.

4See Anton, chapter in Introduction to Scottish Legal History

(Stair Society Vol. 20). pp. 123-124, Wilson v. Bowie
(1810) Hume #26 provides, however, an example of an action
for the aliment of an illegitimate child in the Commissary
Court of Glasgow.

"
R
—



influences, however, continued to be traceable, > and, as the
decisions of such lower courts could be apoealed to the Court

of Session, these influences could also be woven into the main
fabric of the law.

2e Alimentary actions by and against landowners. The other
main strand in the common law rules was built up in actions for
aliment in the Court of Session. One striking feature about
these actions is that until the nineteenth century they were
concerned almost exclusively with landed proprietors - "men of
rank and fortune".® A vague obligation to support one's impov-
erished kin is referred to in a source dating from around the
13th century? and at a later date it is clear that the aliment
of ascendants and descendants was regarded as depending on the
law of nature itself.8 It would certainly not be surprising if
the real origzin of the law of aliment was a deeply-embedded
customary kinship obligation. Yet the early law on aliment
seems to be concerned with property as much as with kinship.
The question is offen not "who is entitled to be alimented by
such-and-such a relsative?" so much as "who is entitled to be
alimented out of the income of such-and-such a landed estate?!
Many of the early cases reported under the heading of "Aliment"
are in fact argued and decided on principles derived from the
feudal law and have nothing to do with family law obligations.9
Zven within the family, however, some of the earliest actions
for aliment by children against their parents were brought by
sons, in their capacity as heirs, against their widowed mothers,
in their capacity as liferenters of the family lands.10

5See Anton, loc. c¢it.
®5ee Tait v. White (1802) Mor. Appendix voce Allment ped.

7The mediaeval Register of Brleves contains a brieve addressed
to the friends and relatives of a pauper directing them to
relieve him of the poverty into which he had fallen. BSee
Stair Society,Vol. 10, A r,No. lxxvi (p.51), Bute, No.44, And
see Anton, op. cit. pp. 1-122

83ee e.2. Children of Earl of Buchan v. Lady Buchan (1666) Mor. 411,

Laird of Kirkland v. His Mother and Grandmother (1685) Mor. 403,

9See Morison's Dictionary, voce Aliment. The feudal law imposed an
obligation on the feudal superior to aliment the minor heir of /
wardship lands. ©&See Craig, Jus Feudale, 2.20,18; Pothier, Traite
de la Garde-Noble et Bourgeoise, S.1I. This obllgatlon was ex-
tended so as to oblige the liferenter of lands to allment the fiar
if the latter were in need.. See Act 1497, c¢.25,

OSee Scheyle v, Sandelandis 1501, Acta Dominorum Concilii (Stair
Society Vol.8) p.90; George, Earl of Huntly (I545) Mor. 4543
Finnie v. Olinhant 61651) Mor. 593. And see the 1491 Act, supra.
Cfe Aiton v, Colvil (1705) Mor. 390 (action against stepmother i
as liferentriX); Cunningham v. Ramsay (1745) Mor. 405 (child
against mother and grandmother as liferenters). This last action
against a mother under the semi-feudal Act of 1491 appears to have
been Maule v. Maule (1825) 1 W. & S. 266.
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Another common type of action in the 17th and 18th cen-
turies was the action agalnst the eldest son, who had
succeeded to his father's lands, by his brotherq and
sisters left unprovided for.17T The eldest son wds liable
to provide aliment, not as brother but as heir, and the
function of the rule on aliment was to modify the harsh-
ness of the rule on primogeniture. Not until 1802 do we
find a reported Court of Session action?2 for aliment
against a man who was not a landed proprietqr, ang in that
case 1t was argued strongly but unsuccessfu}ly fhat it was
unde51rable to impose the obligation of allmen%lng grand-
children "upon a poor and industrious race of men ... when
their years and their labours merited a different reward."

S Consolidation and development in the 17/th and 18th
centuries. These two strands of the lLaw, the one con-
cerned with marriage, illegitimate children and the canon
law, and the other interacting with property, succession and
the feudal law, were expanded by the Judges and writers of
the 17th and 18th centuries into a fairly systematic body of
rules, justified or filled out by referencesto sc¢ripture,
natural law, Roman law and equity. Scriptural authority -
"for if any provide not for his own family, he is worse than
an infidel" -~ was used for general reinforcement, although
both Stair and Bankton were slightly troubled by the text -
"children ought not to lay up for their parents, but the
parents for the children" « and took pains to explain that
this did not mean that children were not bound to aliment
their parents.])? Natural law was constantly invoked as the
Justification for the alimentary obligation between ascen-
dants and descendants™ - a natural obligation which, Stair
said, was "written ... in the hearts of parents and children
N w1th capltal letters" and "placed 1n the common nature

+ln o 1. wad dle  oa kL -1 - n1G Y- T W
uudu nian J.J.auu. wWiuil Uvaslh dilJ.chJ.D- [ J.\.Ull.lr.:lll J..d.w was usca Yy

See Anton, loc. cit., p.121 and cases in Mor. #414-419,
T2pait v. White (1802) Mor, Appendix voce Aliment p.4. In
Mirrie v. Pollocks (1731) Mor. 397 it was observed that
the 1491 Act had "been extended no further- than to fiars
of land-es*ates, who are great favourites in our law; the
preserving of ancient families being of great‘importance
with us". In McCowan v. Paterson 20 May 1809 F.C.,

Lord Meadowbank expressed the view that the widow's claim
for aliment out of her husband's estate "did not extend to
persons of the description of the pursuer", who had been a
servant and who might be expected to earn her bread in
widowhood as she had done before marriage. See also Yuill
v. Marshall 21 December 1815 F.C.

15See Stair I Institutions 4, 10; I, 5, 9; Bankton Institute
I, o, 1%; I, 6, 20, The texts are from 1 Tim. v, 8 and 2
Cor. xii, 14 respectlvely.

14See Children of Earl of Buchan v. Lady Buchaﬂ (1666) Mor.
4775 Laird of Kirkland v. H1s Mother and Grandmether (1685)

Mor. L0%; Brown of Thornydlkes V. Browns (1710) Mor. 448;
Moncrieff v. Moncrieff tﬁ?%;i 1 Pat. 162; Douglasses V.
Douglas (1739) Mor. 425, and many later cases.

151nstitutions, I5.1.
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Erskine to provide authority for the enforceability by direct
action of the father's legal obligation to support his children,
for the proposition that "he who can earn his own bread, has no
right or c¢laim of maintenance from another"”, for the mother's
obligation to support her illegitimate child, and for the reci-
procity of the obligation between parent and child.’ Roman law
was also invoked, unsuccessfully, by eighteenth century pleaders
in attempts to establish an alimentary obligation between brothers
and sisters as such.1?7 Equity, in the ordinary sense of justice
and fairness, was probably regarded in some of the early cases and
certainly came to be regarded later, as the true foundation of the
claim for aliment by the brothers and sisters of the heir.18 It
would have been inequitable if the eldest son had been able to
enjoy all the revenue from his father's lands while his brothers
and silsters starved.

4, Position at beginning of 19th century. By the beginning of
the nineteenth cenftury t%e common law recognised the following
basic rules on aliment.’

1. Husbands were bound to aliment their wives. It was not
vet clear whether they were bound _to aliment their
parents-in-law and stepmchildren.go And it was not yet
clear whether a wife, or widow, could obtain aliment
from her father-in-law if her husband, or her husband's
estate, could not support her.2

2., Parents were bound to alimént their legitimate children
and vice versa, and this obligation was extended to
grandparents and grandchildren and remoter ascendants and
descendants. The father was liable before the mother, and
if neither parent could provide support, paternal ascen-
dants were liable before maternal ascendants.

q6Erskine, Institute I, 6, 56 and 57. The main source of texts

is Justinian's Digest 25, 3, 5.

17See Anderson and Gibson v. Gibson (1754) Mor. 427; Malcolms v.
Maleolm C1756) Mor. 430 cf. also Lauder v. Lauder (7765) Mor.
15419 (father-in-law's obligation to son's widow); De Courcy v.
Agnew (1806) Mor. App. voce Aliment p.12 (father-in-iaw); ohort
v. Donald (1765) Mor. 442 (custody of children in relation %o
alimen®s ' ' S

185ee Chiesly v. Edgar of Wadderlie (1676) Mor. 417; Don of
Attenburn v. Don §1€§75 Mor. 420; Younger Children of Seaton of
Barriston v, Beir (1764) Mor. 43%1. cf. Beaton v. Beaton's TS,

19%5 5.C. 187 at 197; Gay's Tutrix v. Ga s Tr., 1953 B.L.T. 278
at 280, And see Baron Hume's Lectures Vol. I, pp. 220-223,

19%ee Stair Institutions I, %, 9-10; I, 5, 1-10; Bankton Institute
I, 5, 75; I, 5, 1573 L, 6, 13-15; Erskine, Institute I,76, 19;
I, 6, 56-58; Baron Hume's Lectures, Vol.%, pp. 218-224, 231-238,

20 _ :
See Baron Hume's Lectures Vol.t. p. 232.

>Tgee Beleh v. Belch (1798) Hume 1; Clive and Wilson Husband and
Wife (1974) p.218. ' ' o _

Y
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3. Parents were bound to aliment their illegitimate
children. Normally the mother would have custody
of the child while it was young and would recover
a financial contribution from the father, but when
the child attained the age of 7 (if a boy) or 10
(if a girl) the father could relieve himself of
liability by offering to take charge of the child
himself.

4, A widow had a claim for aliment, (interim, or
continuing, or both) out of her deceased husbangd's
estate, if she were inadequately provided for.22

5. The eldest son might be liable, as heir and as
representing %is father, to aliment his brothers
and sisters.< :

6. Someone who had, without any intention of donation,
supported a person in need, had a claim for relief
against the relative or relatives liable for the
indigent person's aliment.

5« Continued judicial development. The nineteenth and twen-
tieth centuries saw the continued development of the Judge-
made law, though now largely by reference %o previous Scottish
cases. It was settled that a man was liable %o aliment his
parents-in-law and step-children, on the %round that he was
liable for his wife's ante-nuptial debts,2” but this obli-
gation was cut down almost to vanishing point by the Married
Women's Property (Scotland) Acts of 1877 and 1881.<0 The
first of these Acts provided that a man's liability for his
wife's ante-nuptial debts was limited to the value of any
property he received from, through or in right of his wife at,
or before, or subsequent to the marriage.~/ The second
abolished the rule that a wife's moveable property passed to
her husband by virtue of the jus mariti28, so that it became
comparatively rare for a husband to receive property "from,
through, or in right of his wife". After much hesitation,

it was finally decided that neither a widow nor a wife could
recover aliment from her husband's father.29 The right of

22

See Clive and Wilson, op. cit., pp. 692-696.

251t was not yet clear whether this rule could be extended to

other analogous situations. See Baron Hume's Iectures,

24

Cf., Laird of Ludguharn v. Laird of Gight (1665) Mor. 11425;
Thomson v. Wilkie (1678) Mor. 419; Davidson v. Watson (1739)
110773 Gordon v. Sempill (1776) Mor. 446. There were various
presumptions as to when an intention of donation would, or
would not,be inferred.

EEClive and Wilson, op. cit. pp. 217-218.

261134,

27 4.

284 1,

o
9Cl:Lve and Wilson, ¢p. ¢it. P.218.
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brothers and sisters to claim aliment from the eldest son and
heir, and the widow's right to claim allment out of her
deceased husband's estate, were generalised, by at least some
writers and judges, into a rule that alimentary debts trans-
mitted against those who were enriched by the estate of the
deceased alimentary debtor.’C There continued, however, to be
doubts as to the precise nature and extent of this rulesq and

a curious distinction grew up between the claim of the illegi-
timate child and other claims. The claim of the illegitimate
child transmitted as an ordinary debt, which had to be satisfied
or provided for befgre the father's estate could be paid out to
the beneficiaries:?+ the claim of other relatives transmitted in
a special way, sui generis; it did not require the distribution
of the deceased's estate to be held up; and it was subject to
equitable defences and exceptions. ‘

6. Difficulties arose as to the appropriate rats of aliment
for children. In the case of legitimate children there was no
fixed scale. Although it was accegted, after the deecision of the
House of Lords in Maule v. Maule,’* that the objective was the
relief of want, the Court of Session came to regard "want" as a
relative ggrm which might vary with the social position of the
claimant. In the case of an illegitimate child, howevgg, the
practice developed in actions of affiliation and aliment of
awarding aliment at low, standard rates, which varied slightly
from sheriffdom to sheriffdom, but did net vary with the means

30

See Fraser, Parent and Child, (3rd ed. 1906) p. 129; Buchanan
v. Morrison 271 dJdan. 1813 F.C. . -
31 : ‘

Fraser, Parent and Child, (3rd ed. 1906) pp. 130-133; Baron
Hume's Lectures, I. 220-224,

32

Oncken's J.F. v. Reimers (1892) 19 R. 519; Hare v. Loganré Trs.
1957 S.L.T. (Notes) 49. ==

555ee Beaton v. Beatog's"Trs. 195% S8,C., 187; Hutchison v.
Hutchison's Trs. 1951 S.C. 108 and cases there reviewed.

3%(1825) 1 W. & S. 266.

35 '

See Thom v. Mackenzie (1864) 3 M. 177; Smith v. Smith (1885)
13 R. 126; Mackenzie's Tutrix v. Mackenzie 1928 S.L.T. 649,
The effect was to water down the effect of Maule v. Maule.
The decision stands, unaltered by legislation, but it "has
suffered considerable equitable relaxation in the case -of
lawggl children." Mottram v. Butchart, 1939 §.C. 89 at

p. 95. — . ,

56 '

I+ appears that at one time the aliment for an illegitimate
child was wvariable in accordance with the parent's circumstan-
ces. See Oliver v. Scott (1778) Mor. 444; Paterson v. Speirs
(1782) Mor. &45; Stewart v. Menzieg (1832) 10 5.587; Arnott

v. Thomson (1826) & 5.503%, Of. also Houston v. Kidd T1896)

13 Sh. Ct. Rep. 19; Lamb v. Paterson (1842) 5 D. 248.
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and position of the parties.57

7 The duration of the parental obligation also gave rise

to difficulty. It was accepted that the obligation to ali-
ment a legitimate child continued throughout the child's

life, so that an indigent and childless man of oggr 60, for
example, had a right to aliment from his father. It was also
accepted that an incapacitated illegitimate child, who had never
been able to support himself, had a claim for aliment which
might continue throughout life.?9 There was more doubt,
however, about the claim of an illegitimate child who became
self~suprorting and then later fell into indigence.4olt was
generally thought that in the absence of special circumstan-
ces the obligation fell, at latest, on the child's attain-

ment of the age of pubefty.““

8, Statutory modifications of commen law rules. The nine-
teenth and twentieth centuries have seen some limited statu-
tory modifications of the common-law rules. The incidental
effect of the Married Women's Property (Scotland) Acts 1877
and 1881 has already been mentioned. The Married Women's
Property (Scotland) Act 1920 had a more direct effect, in
making a Wife liable to aliment hep husband.#2 This had
previously been a matter of doubt. 5" The Illegitimate
Children (Scotland) Act 1930 provided that the parents'
obligation to provide aliment for an illegitimate child
should endure until the child attained the age of sixteen
(without prejudice to any further obligation attaching at
common law in cases, for example, of infirmity).** The Act

37See Forbes v. Matthew 1919 S.C. 242 (3/- per week then
standard award in actions of affiliation and aliment in
Forfarchire); Fraser v. Campbell, 1927 S.C. 589 (4/6d a
week then usual award). In the latter case there is some
speculation as to the reason for the practice - "to dis-
courage immorality"? - "to prevent the fastening of a
charge of this kind on an innocent and wealthy man rather
than on a guilty and poor man"? The most bizarre sugges-
tion was that the illegitimate child had "no status" and
took "the rank of neither parent" so that there was no
room for varying the award according to his social position.

380¢. Beaton v. Beaton's Trs. 1935 S.C. 187.

39

See e.g. Pott v. Pott (1833) 12 S. 183; Oncken's J.F. v,
Reimers %18@?5 19 R,510.
40

Cf. Clarke v. Carfin Coal Co. (1891) 18 R. (H.L.) 63 at
69; Anderson v. Rirk of session of Lauder (1848) 10 D. 960.

4

Encyclopaedia of the Laws of Scotland, Vol. I, voce Aliment
P.292-293.

45,4,

“JSee Fingzies v. Fingzies (1890) 28 S.L.R.6. But cf.
Montgomery—Cuninghame v. Montgomery-Beaumont (1778) Mor. 15526
(where "the Court were of opinion, that there was a natural
obligation on the wife to provide the husband when in her
power ..."); Ritchie v. Rennie (1840) 13 Sc. Jur. 73 (wife
could use alimentary liferent for aliment of husband).

Hs 101,
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mo dified the rigid practice of awarding aliment on a fixed
scale in actions of affiliation and aliment. Henceforth the
court was to have regard to "the means and position of the
pursue; and the defender, and the whole circumstances of the
case. The old rule that the father could escape liability
for aliment in money by offering to take custody of his ille-
gitimate child, or even place it with a third party, at the
ages of 7 or 10 was manifestly inconsistent with twentieth
century ideas on the importance of the welfare of the child,
and it was swept away by the 1930 Act.

9. A new alimentary obligation and a new method of extin-
guishing the "natural” alimentary obligation between parent

and child, was introduced by the Adcptlon of Children (Scotland)
Act 1930 Whlch provided inter alia that, for purposes of
"maintenance", the adopter and adopted ¢hild would have the 47
same rights and duties inter se as parent and legitimate child.
In 4968, as a corollary of the extension of an illegitimate
child's succession rights against his parents' estates, his
right to aliment out of the estate or agaimst those enriched by
the succession wag placed on the same footing as the right of a
legitimate child.*® In other words, the illegitimate child's
¢laim to aliment ceased to transmit as an ordinary debt, but he
acquired the same equitable claim against the parents' estate as
is enjoyed by the legitimate child.

10. Changes in Jjurisdiction. At the beginning of the nineteenth
century the Commissary Lourt dealt, as we have seen, with aliment
in consistorial proceedings between husband and w1fe- the sheriff
courts dealt with most actions of affiliation and alﬁgﬂnt (althoush
actions were sometimes brought in other lower courts or in the

45

8s. 1(2) and 2(1). Cf. Irvine v. Dick (1933) 50 Sh., Ct. Rep. 22;
Mottram v. Butchart 1939 5.C. 89; Halkett v. McSkeane 1962 S5.L.T.
(5h, Ct.) 80. But see Brown v. Strachan (1947) &3 Sh. Ct. Rep. 158
where the sheriff concluded that “apart from exceptional circum-
stances, the usual award should, in defended cases, be &3 for in-
lying expenses and £15: 10: - per annum for aliment.”

46g.5(2).

478.5(1): repealed and reenacted as the Adoption Act 1958, 5.13(1)
These provisions expressly extinguish the natural parent's obli-
gation, thus avoiding the difficulties which have arisen under
certain United States adoption statutes. See.e.g. "Liability of
natural parent for support of adopted child" (1938) 36 Mlchlgan
Law Review 1028-31.

48

Law Reform (Miscellaneous Provisions)(Scotland) Act 1968, s.4.
For the background, see the Report of the Committee on the Law
of Succession in Relatlon to Illegitimate Persons (Cmnd. 3057)
1966 paras. 16 and 55.

9See e.g., Oliver v. Scott (1778) Mor. 444 (Justices of the
peace); Watson v. Keay 19 Feb. 1825 F.C. (magistrates of Dundee).
"And see Pollock v. Clark (18?9) 8 8.7 and 7 on some of the :
practices of the Justices of the Peace in affiliation cases.
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Court of Session5o); and the Court of Session dealt with
other actions of aliment, such as actions by parents,

or against heirs. > However, the Lourt of Session, the
sheriff courts, and sometimes other lower courts, also
exercised a limited "emergency" jurisdiction to award
interim sliment to save a wife from destitution until a
proper consistori%% action could be raised in the
Commissary Court. The Court of Session Acts 1830 and
1850 transferred the Commissary Court's jurisdiction in
consistorial actions to the Court of Session,?? so that
from then on the latter court dealt at first instance
with most cases involving aliment between husband and
wife. The 1830 Act provided that "actions of aliment may
be instituted, heard, and determined in any sheriff court
of Scotland.">% However, this was interpreted as not
extending the sheriff courts' jurisdiction in husband and
wife cases beyond its "emergency" jurisdiction to award
interim aliment "until the rights of the parties were
permanently fixed" by the Court of Session.>?> In alimen-
tary actions other than those between husband and wife
the Act had a more significant effect. The sheriff courts
were given a clear statutory jurisdiction in such actions
and became the normal forum for alimentary ggoceedings
between, for example, parents and children.” The juris-
diction of the sheriff courts was extended again by the
Sheriff Courts (Scotliand) Acts 1907 and 1913 which gave
them jurisdiction in "actions of aliment, provided that
as between husband and wife they are actions of separation
and aliment, adherence and aliment or interim aliment."57
There remained a doubt as to what was meant by "interim
aliment" in this context but it was ultimately removed
when the Court of Session decided that "interim aliment”
here meant any award of aliment between husband and wife

50g¢e e.g. Glendinning v. Flint (1782) Mor. 445; Eaterson
v. Spiers (7787) Mor. 445; Ballantyne v. Malcolm (1803)
Hume 42F,

511n Jackson v. Jackson (1825) 3.5.610 an action by an old
woman sgainst heT son, it was held that "actions for per-

manent aliment (being founded solely in equity) were com-

petent before the Court of Session only".

525ee Clive and Wilson,op. cit. 187.
5%
Ibid.
54
S.%2 repealed by the Sheriff Courts(Scotland) Act 1907).

52gee Clive and Wilson, op. ¢it., p.189 and Note in 1 Scot. L.
Rev. (1885) p. 196.
56

The effect of Jackson v. Jackson supra (note 571) was thus
reversed.

571907 Act 5.5(2) as amended by 1913 Act. See further,
Clive and Wilson, op. cit. pp. 189-190.
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other than an award attached to a decree of separation or
adherence.>8 The present position, therefore, is that the
sheriff courts and the Court of Session have a concurrent
Jurisdiction in actions of alimen%. In practice, the vast
majority of actions for aliment are brought in the sheriff
courts. Within the sheriff courts, actions for aliment
between relatives other than husband and wife can be brought
in the small debt court if the amount concluded for is
within its pecuniary limits. In the late nineteenth century,
when such actions gere more comnon, many were brought in the
small debt court.- There was more doubt about actions
between husband and wife. It was clear that actions for
separation or adherence could not be brought in the small
debt court, but in some sheriff courts actions for interim
aliment were dealt with there.®® The matter was put on a
statutory basis by the Sheriff Courts (Civil Jurisdiction and
Procedure)(Scotland) Act 1963 which made an action for
interim aliment hetween spouses competent in the sheriff's
small debt court if the aliment claimed did not exceed £5 a
week in respect of the pursuer and £1.50 a week in respect
of each child (if any) of the marriage.

Discretionary powers of courts

11. A series of nineteenth and twentieth century statutory

- provisions have given the courts discretionary powers, in
certain proceedings, to award maintenance or financial pro-
vision. These statutory provisions are often merely appli-
cations to Scotland of provisions thought to be desirable for
English law. It is significant that they generally use the
English term "maintenance" rather than the Scottish term
"aliment". They often sit uneasily on the common law rules.
The earliest was the Conjugal Rights (Scotland) Amendment Act

58

Donnelly v. Donnelly 1959 S5.C. 97.
59

See Palmer v. Palmer (1885) 2 Sh. Ct. Rep. 55. Cf. Russell
v. Soutar (1886) 2 Sh. Ct. Rep. 236 (on the disadvantages of
the lack of appeals from that court). For later examples,
see Croft v. Croft (1922) 39 Sh. Ct. Rep. 80; Cowan v. Cowan
(1925) &7 Sh. Ct. Rep. 11; Stewart v. Scott (19337 50 Sh. Ot.
Rep, 21 (aliment of illegitimate child). And see Lewis,
Sheriff Court Practice 372 (8th ed., 1939).

60

See for example Whillans v. Whillans (1908) 24 Sh. Ct. Rep.
122; Docherty v. Docherty (1908) 24 Sh. Ct. Rep. 120; Bain v.
Bain (1954) 70 Sh, Ct. Rep. 68.

51

S.3. Fecr the background, see the Seventh Report of the Law
Reform Committee for Scotland (1959) Cmnd. 907. '
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18671 which provided that:

"In any action for separation a mensa
et thoro or for divorce the Court may
FTrom time to time make such interim
orders, and may in the final decree,
make such provision as to it shall seem
just and proper with respect to the
custody, maintenance, and education of
any pupil children of the marriage to
which such action relates,"62

The application of this provision has since been extended
to actions for declarator of nullity of magriage and, in

a qualified way, to actions for adherence. 5 1t has been
extended to children aggve‘the age of pupillarity but
under 16 years of age. And it has been extended %o
children of one spouse who have"g%en accepted as one of
the family" by the other spouse. The relationship of
this discretionary power with the common law of aliment
remains doubtful. To some extent the court's powers in
actions for divorce, separation, nullity or adherence
clearly go beyond a mere application of the common law
rules. The court can, for example, order a man to pay
maintenance for a stepchild whom he has accepted into his
family but towards whom he has no alimentaTy obligation at
common law. Yet the traditional view is that the statutory
discretion conferred by the 1861 Act does not enable the
court to vary the primary obligation of the father to ali-
ment a61egitimate child even if the mother has independent
means.

12, The Guardianship of Infants Act 1925 and the Children
and Young Persons (Scotland) Act 1932 give the Court of
Session and the sheriff courts certain powers in relation
to disputes between parents or between a surviving parent
and the tutor or joint tutor of his or her legitimate child.
These include power to award "maintenance” for %the child -
the usual statutory formula being "such weekly or other
periodical sum as, having regard to the meang of the mother
or father, the court may consider reasonable.

6o
S.9.
63
%agrimonial Proceedings (Children) Act 1958, ss5.9(2) and
1401).
o4
Custody of Children (Scotland) Act 1939, s.1.
65
Matrimonial Proceedings (Children) Act 1958, s.7.
66
See Matthew v. Matthew 1926 S.L.T. 723%; Dickinson v.
Dickinson 1952 S.C. 27 .

67

1925 Act s.5(4); 1932 Act s.73. See also the 1925 Ack,
s.3 as asmended by Guardianship Act 1973. "Infant" in these
provisions now means "child under the age of sixteen”.
Custody of Children (Scotland) Act 1939.
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13, We have already mentioned the court's dufty in an action.
of affiliation and aliment to have regard to "the means and
position of the pursuer and the defender, and the whole cir-
cumstances of the case,"©8 This is supplemented by another
provision in the Illegitimate Children (Scotland) Act 1930
which gives the Court of Session or a sheriff court power;

on the application of any person who is entitled to the custody
of an illegitimate child (whether such person is the father

or the mother or a third party) to make an order for payment
by the parent or parents, as the case may be, of "such sum in
respect of aliment of the child as having regard to the means
and position of the father and mother and the whole circum-
stances of the case the court may think reasonable,"®9 These
two provisions may go a long way towards enabling the court,

in its discretion, to depart from the common law rule that the
father and mother are equally liable (i.e. half-and-half if
they both have aufficient means) for the aliment of their ille-
gitimate child”P but it is not clear that they cover all cases.
What is the position, for example, if a third party who is not
"entitled" to custody but who has had de facto custody pursues
the parents for reimbursement of past aliment?/| And does the
Act have implications for the liability of parents inter se for
the "sum in respect of aliment" which they may be ordered to pay
to a third party who is entitled to custody?

14, It is, however, financial provision for ex-spouses on
divorce which provides the most interesting example of the confer-
ment of discretionary powers on the court. The traditional
Scottish rule was that divorce had morg or less the same auto-
matic property consequences as death.” In the absence of an
ante-nuptial or post-nuptial marriage contract, an innocent wife
was entitled, on divorcing her husband, to a third or a half of
his moveable property (depending on whether there were or were
not children) and a liferent of a third of his heritage: a
husband, on divorcing his wife, was entitled %o his '"courtesy' or
liferent of his wife's heritage.75 The philosophy of the law
68

9Illegitimate Children (Scotland) Act 1930,s.1(2).
6

8.1(3).
70

Cf. Mottram v. Butchart 1939 S$.C.89,.
71

Cf. National Assistance Board v. Casey 1967 S.L.T. (Sh. Ct.,)11,
72 ' '

Scots law was not unique in this respect. For example,
Article 139 of the new Portuguese Civil Code provides simply that
divorce "has in general the effects of dissolution by death".

73 -
This is a deliberately over-simplified account. For a fuller

statement dealing e.g. with the effect of divorce on marriage con-

tract provisions and with the effect of cross actions, see

Walton, Husband and Wife (3rd ed. 1951) pp.23%0-232.°
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was that divorce terminated the marriage and that there
should therefore be a re-distribution of property more
or less as on death. There was no continuing obligation
of support. A husband was not bound %o aliment his
divorced wife’# and the court had no discretionary power
to award a periodical allowance after divorce.

15, This simple but unjust system (which did nothing
for the wife of the unpropertied wage earner) suffered
from the demolition all around it of the old matrimonial
property law. As the old system whereby the spouse's
moveable property merged into one fund (owned by the
husband) on marriage was changed by the Married Women's
Propertg (Bcotland) Acts into a wholly separate property
system, 5 the financial consequences of divorce became
more isolated and less understandable, The law could

no longer be seen as providing for a merging of moveable
property on marriage and a division of the property on
the termination of marriage. The financial consequences
of divorce seemed irrational as well as unjust.70

16. The first inroad on the old law was consequential

on the introduction of divorce for incurable insanity in
19%8. This was a non-fault ground of divorce and it was
doubtless felt to be hard that a man should lose a third

of his moveable property as well as his wife merely be-
cause of the misfortune of insanity. The Divorce (Scotland)
Act 1938 therefore did not apply the traditional rules to
divorce on this ground. Instead, it gave the court power

to make an order for payment by the pursuer, or his executors,
of a capital sum or periodical allowance %o or for behoof of
the defender or any children of the marriagefz’This power
was extended in 1964 to allow the court to make an 8gder for
payment, as above, by either party to the marriage.

7G5ee Donald v. Donald (1864) 2 M. 843; Stewart v. Stewart
(1872)710 M. 4725 Gatchell v. Gatchell “898) & S.L.T. 224.

5 .
See Clive and Wilson, pp. 285-289.
76
See the Report of the Mackintosh Committee on_ the
Law of Succession in acotiand (1950) Cmd. 8144, pp. 20-21.

v
g.2(2).

78
Divorce (Scotland) Act 1964, s.7.
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17 The old system of fixed property rights was swept away
entirely, and replaced by a discretionary system of awards of
financiel provision, by the Succession (Scotland) Act 1964.
Divorce now has no automatic property consequence. Instead,
under section 26 of the Act, the pursuer can apply for a
capital sum or a periodical allowance or both and the court on
granting decree of divorce can make "with regard to the appli-
cation such order, if any, as it thinks fit, having regard %o
the respective means of the parties to the marriage and to all
circumstances of the case ... " The objective of financial
provision on divorce is not mentioned in the statute, nor in
any of the reported cases on it. The nature of the new system
is, however, clzar enough. It is a discretionary, remedy-linked
system. There is still no right to aliment, and no obligation
of aliment, as between divorced spouses.

Interaction of public and private law

18, The poor law. The pre-Reformation legislation on the
~problem of poverty in Sgotland hardly went beyond the suppression
of unlicensed beggars.SQ The repetition of the same repressive
measures in statute after statute suggests that the legislation
was highly ineffective.81 The relief of poverty, as opposed to
the suppression of beggary, was left to the church, pious founda-
tions and. private charity. The introduction_of a poor law as

such may be said to date from an Act of 157982, which contained
the usual provisions for "punishment of the strong and idie beggar
but which also provided, on paper at least, for the relief of the
"poor and impotent". The Act ordered a '"catalogue of the names of
the ... poor people" to be made up for each parish and empowered
the provosts and baillies in burghs and the "judges constituted by
the king's commission" in the landward parishes to levy a tax on
the inhabitants for the "needful sustentation! of such "aged and
impotent poor persons" as were unable to work. The terms of
succeeding statutes show, however, that the 1579 Act was not put
into general effective operation®” The discretionary power to tax

Ss. 25-27. See generally Clive and Wilson, gp.cit. ch. 20.
80 '

A.P.3., 1424, ¢,7 mecorded., ¢.7 12mo.ed; A.P.S. 1425, c¢.20 record
ed., c.66 12mo, ed.; A.P.S. 1427 c.4 record ed., ¢.103 12mo.ed;
A.P.S. 1449 ¢,9 record ed., c.22 12mo. ed; A.P.S. 1455 ¢.8 record
ed., ¢.45 12mo.ed.; A.P.S. 1457 c,17 and 26 record ed., ¢.79 12mo.
ed.; A.P.S. 1478 c¢.10 record ed., c¢.77 12mo.ed.; A.P.5.1503 c. 14
record ed., ¢.70 12mo.ed.; A.P.S. 1535 ¢,29 record ed., c.22 12Zmo.
ed.; A.,P.3. 1551, ¢.16 record ed.; A.P.S. 1555 ¢.38 record ed..

81
See generally, Nicholls, History of the Scotch Poor Law pp.6-15.

82
" A.P.S. 1579, ¢.12 record ed., c.74 12mo.ed.. There had been an
interim measure in similar terms in 1574 (A.P.3. Vol.III record
ed. p.86).
85

See A.P.S. 1592 c¢.69 record ed., c.149 “12mo.ed.; A.P.S. 1593
‘Vol. IV record ed. p.42); A.P.3, 1600 ¢.28 record ed., c.19 12mo.



was at first never used and later only rarely used, sO

that until 1845 the Scottish poor law was characterised

by its reliance on voluntary contributions at the parish
churches, supplemented in_some parishes, when necessary,

by irregular assessments.S* It proved to be extraordinarily
difficult to get even the simpler, more repressive parts

of the 1579 Act put into effect. Various attempts were made
in the sixteenth and seventeenth centuries to find suitably
vigorous shoulders on which to lay the burden of administering
the poor law. Different statutes gave responsinility %o
magistrates,85 kirk sessions,86 justices of the peace ,87
specially appointed commissioners,88 heritors,B9 and kirk
sessions and heritors.90 Considerable confusion resulted. By
the eighteenth century, however, the kirk sessions and heritors
had emerged as those generally responsible for the relief of
the poor,91 although in parishes situated wholly within a
royal burgh, the magistrates continued to be the respon-

84

See Nicheclls, op. ¢it., p.105-107. There was, however, more

use of assessment than Nicholls thought. See Mitchison, "The
Making of the 0ld Scottish Poor Law", (1974) 63 Past and Present
58 at p. 63. Another source of income was a sort of primitive
betting levy. Gambling or wagering gains above a certain

amount had to be paid over for the benefit of the poor. This
was not entirely ineffective. See Kirk of Session of Dumfries
v. Kirk Sessions of Kirkcudbright and Kelton (1775) Mor. 10580.

85A,P.S. 1579 ¢.12 record ed., c.74 12mo.ed..

86, .p.5. 1597 ¢.39 record ed., ¢.272 12mo. ed.; A.P.S. 1600
¢.28 record ed., c¢.19 12mo ed. (presbyteries to supervise
kirk sessions). :

87 .

A.P.S. 1617 ¢.10 record ed., c.10 12mo.ed.; A.P.S., 1661

¢c.338 record ed., c¢.38 12mo.ed. (reguiring Justices to

883ppoint”overseers”).

A.P.S. 1696 c.29 record ed., c¢.29 12mo.ed.; see also A.P.S.

1592, ¢.69 record ed., c.149 12mo.ed..

89

A.P.S., 1663 ¢.52 record ed., c.16 12mo.ed..
90

A.P.S. 1672 c.42 record ed., c.18 12mo.ed..
91

See the Proclamations of 1692, 1693, 1694 and 1698, confirmed
by A.P.S. 1698 c¢.40 record ed., ¢.271 12mo.ed.; Nicholls op. cit.
pp. 78-88; Heritors of the Parish of Humbie v. The Minister and
Kirk Session of Humbie (1751) Mor. 10555. In the Humbie case,
it was held that the heritors and kirk session had a joint

right of administration etc. "without prejudice to the kirk
session %o proceed in their ordinary acts of administration

and application of their collections to their ordinary and
incidental charities, though the heritors be not present nor
attend." For the background see Mitchisen, loc. cit. (note 84,

supra) at pp. 8%-85.
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sible authority.92 Until the beginning of the nineteenth cen-
tury, there is little indication of any interaction between the
poor law and the private law on aliment. It seems that, with
the exception of aliment for illegitimate children, the two
branches of the law were concerned in practice with quite
different segments of society. Further, it may be supposed that
kirk sessions, who would usually know the family circumstances
of their paupers, would not readily nave provided

relief if a relative was able to provide support. From the
early nineteenth century, the law reports begin to contain cases
in which kirk sessions and heritors tried to obtain reim.burse--95
ment from liavtle relatives for the cost of supporting paupers.
The claim of the poor law authorities was not based at this
stage on any statutory provision, but it was accepted that at
common law they, like anyone else providing aliment to a person
in need without any intention of donation, weregaentitled to
relief from every party liable to aliment him."”  As the class
of those from whom the poor law authorities could claim reim-
bursement was identical with the class of those liable to pro-
vide aliment at common law, there was no conflict between
public and private law. Indeed, actions ty and against kirk
sessions and heritors provided an opportunity for the develop-
ment of the rules of the common law.

19. The legal situation continued to be essentially the same
after the major reform of the Scottish poor law in 1@%5. The
new poor law authorities (at first parochial boards), then

parish councils,96 and finally county councils and town coun-
cils of large burghs97) were still entitled to have recourse

92See Guthrie BSmith, A Digest of the Law of Scotland relating
to the Poor, the Public Health and other matters administered
by Farochial Boards (3rd ed. 1878) pp. 4-5; Lawrie v. Dreghorn
(1797) Mor., 10587 Glasgow); Landward Heritors of Dunbar v.
Town Council and Magistrates of Junbar (183%5) 15. & MclL. 134,

93See Kirk Session of Garvald v. Forrest 14 Feb. 1817 F.C,
(kirk session cannot sue father of illegitimate child for
aliment unless a claim for its support has actually been made
against the parish); Heritors and Kirk Session of Ettrick v.
Sword (1824) 2 8.715; Wilson v. Kirk Session of Cockpen (1825)
% 5.547; Anderson v. Heritors and Kirk osession of Lauder (1848)
10 D.9%0. Actions were sometimes brough against the poor law
authorities by relatives claiming not to be liable and asking
to be relieved of their burden of support. See e.g. Nicholl

ve Magistrates, Heritors and Kirk Session of Dundee (483%2) 10 S.
6703 Lumsden v, Heritors and Kirk sSession of Leslie (1846) 8 D.1251

P Heritors and Kirk Session of Ettrick v. Sword (1824) 2 S.715
and 14 Feb, 1824 F.C. (a bitfer report).

95

5 Poor Law (Scotland) Act 1845, ss.17 and 22,

S

5 Local Government (Scotland) Act 1894, ss. 21 and 22,
7

Local Government (Scotland ) Act 1929,s.1.
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against relatives liable to aliment a pauper,98 .
1s well as e pauper's area of settlement, and against
1is estate.” Now, however, their right was recognised by
statute. Section 71 of the Poor Law (8cotland) Act 1845
provided that where poor relief had been afforded to a
jestitute poor person, it should be: '

"lawful for the Parochial Board ... %o
recover the monies expended in behalf of
such poor person ... from his parents or
other persons who may be legally hound
to maintain him ... :

The class of liable relatives for poor law purposes was
still identical with the class of relatives liable at .
common law. Questions on the common law of aliment con-
tinued to be. argued and decided in poor law cases.

20. National Assistance and supplementary benefit. The
wide Tights of recourse permitted by the poor law were
capable of embittering family relations and leading to’
hard cases. 100 When the poor law was replaced by -
National Assistance, the class of relatives liable to
provide support for purposes of the National Assistance
Act (and hence the class of relatives against whom the
National Assistance Board had a right of recounsePwas
cut down in effect to the nuclear family of spouses and
young children. Section 42(1) of the National Assistance
Act 1948 provided that:

"Bor the purposes of this Act -

(a) a man shall be liable to maintain-
his wife and bhis children and (b) a-
woman shall be liable to maintain her

husband and her children”. :

"Children" meant children under the age of sixteen2 and

o8 ' R CooL 3
See Chapters V and VI of the Report of the Departmental
Committee on Poor Law in Scotland (1938) Cmd. 5805%

chairman, Lord Keith (subsequently Lord Keith of Avonholm).

Mses Buie v. Stiven (1863) 2 M.208; Reid v. Moir (1866) 7
4 M. 1060; Duncan v. Forbes (1878) 15 S.L.R. 371; Den v.
Tumsden (1857) 19 R.77; Parish Council of Leslie v.
Gibson's Trs..(1899) 1 F.6071; Edinburgh Parish Council
v. Couper, 1924 S.C. 139; Sutherland County Council v.
Macdonaid 19%5 S.N. 58 and 7Q; Fife County Council v.
Rodger 1937 S.L.T. 638,

10050 the debates at the Committee stage of the National
Assistance Bill: Standing Committees, Official Reports,
1047-48, Vol.1 cols. 2337, 2635. -For an example of a
hard case under the old law, see Fife County Council v.
Rodger 1937 S.L.T. ©38.

1National Assistance Act 1948, ss. 4% and 44,
2

Ibid. s.e4(1).
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victed of certain o:t‘fences._’]2 The magistrate could order

"the parent, step-parent or other person for the time

being legally liable to maintain” a child admitted to a
certified Industrial School to contribute towards the

c¢hild's maintenance such weekly sum, not exceeding 5
shillings per week, as should seem reasonable.l? As in

the poor law, the class of liable relatives was the same

as the class of relatives liable to provide aliment at

common law. This system was continued in the Children

Act of 1908, not only in relation to children admitted to
industrial or reformatory schools but also in relation to
children committed to the care of a "fit person". In both
cases, a contribution order could be made.against.”the

parent or other person liable to maintain" the child or

young pe]:'son./“L There was a significant limitation, how-
ever, in the Children and Young Persons (Scotland) Act

1937, Now, whena child or young person was committed to

the care of a fit person or sent to an approved school,

the only persons liable to make contributions to his maln—
tenance were {(a) his father or stepfather (b) his mother or
stepmother and (¢) any person who, at the date of the order,
was cohabiting with the mother of the child or young person.
The Children Act 1948 further cut down the class of relatives
liable to have a contribution order made against them in res-
pect of a child in care, Now, in line with the policy of the
National Assistance Act 1948, only the father  and mother of a
child under 16 were liable.'®©This continues to be the position
under Part VI of the Social Work (Scotland) Act 1968,17 in the
case of children taken into care voluntarily under Part II of
the Act, or in pursuance of compulsory measures of care (viz.
supervision requirements) of a children's hearing under Part
ITT. Part VI of the 1968 Act enables the appropriate regional
council to have recourse against the child's liable relatives.
It should be noted, however, that a regional council does not
have a right of recourse in the case of children received into
its care as a result of an order made by the court in a divorce
or other matrimonial action,19 or of an order made by the court

12 ' S -

See the Industrlal Schools Act 1866, ss. 14-16, superseding the
Reformatory Schools (Scotland) Acts ﬂ854 and 1856, and the
Industrlal Schools (Scotland) Act 1861, - -

13 = _
1866 Act, ss. 39, 40, TFor earlier attempts to desl with ‘this
question see the 1854 Act s.4, the 4856 Act, s. 1, and the 1861

Act ss. 18, 19 . ) : _ .
14 ' S

Children AcCt 1908, ss, 22(2), 75(1) 82(1)..
15g. 90(1). This is in the same terms as s. 86 of . the (Engllsh)
Chlldren and Young Persons Act 1953 _ o

165,01,

173.78.
1855, 80 and 81. |
1Matrimonial Proceedings (Children) Act 1958, s.10.
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in independent custody proceedings.ao Moreover, while
regional councils have powers bto give financial assistance
in respect of children under 16 who are not %ﬁ care,2

and to make contributions for such children, the councils
do not have any statutory right of recourse against liable
relatives in such cases.

20

Guardianship Aet 1973, s.11.
21

Social Work (Scotland) Act 1968, s.12.
22

Children Act 1975, s.45.
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APPENDIX B

Possible rules on the rights of relief of a subsidiarily

Tiable relative against a prior relative, or of one alimenting

child_or parent_ against another child or parent

We suggest in paragraph 2.86 that these problems should be left

tc be dezlt with by the common law as at present. If they were
tc be regulated by statute ther orne possibility would be a set of
rules on the fcllowing lines,

(a)

)

(a)

A subsidiarily liable relative who pays aliment under
a court decree should have nc right of relief against
a prior relative if the decree 1is granted against him
on the ground that the prior relative is unsble to pay
aliment because of lack of means, but should have a
right of relief if the decree is granted against him
on the ground that recovery of aliment from the pricr
relstive is, for any other reason, impossible or
impracticatle and if the prior relative was liavtle to
provide aliment at the time of the payment for which
relief is sought.

A subsidiarily liable relative who prcvides aliment in

the absence of a court decree obliging him to do so

should be presumed tc provide it gratuitously and without
reservation of a right of recovery against a prior
relative. This presumption should, however, be rebuttalle,
and if it is rebutted the subsidiarily liable relative
shoulc be entitled to relief against a prior relative

who was liable to provide aliment at the time when it

was provided,

Where one of two or more children hes, under a court
decree, paid more than his proper share of aliment for
a parent, that child should heve a right of relief to
recover an apprcpriate contribution from any other
chilid who was not a party tc the action and who was
liazble to provide aliment at the time of the payment

in respect of which a contribution is sought.

Where one of two or more children hzs aliment a
parent in the absence of a court decree obiiging him
tc do so, the child should be presumed tc provide
aliment gratuitously and without reservation of a
right of relief against other liable children. This
presumption should, however, be rebuttable, and if

it is retutted the alimenting child should be entitled
tc recover an appropriate contribution from any other
child who was, at the time of the provision, liable to
provide slirent.



(e) A parent1 who provides aliment in the absence of a
court decree okliging him to do sc should have a
right tc recover an appropriate contribution from
the other parent if the other parent was liable tc
prcvide aliment at the time of the provision.

(f) A psrent who pays or provides aliment when there
is a court decree deesling with aliment fcr the child
and granted in an action to which both psrents were
parties should have no right of relief against the
other parent unless this 1s expressly reserved by
the court.

(g) A parent who has paid aliment for a child under a court
decree is an action to which the other parent was
net a party should have a right t¢ recover an
apprcepriate contributicr. from the other parent if
the other parent was liable to provide aliment at
the time of the payment for which relief is sought.

Parent” would be defined so as to include parents of
legitimate children, parents of illegitimate children,
idoptive parents, and one of two de facto accepting
'parents" liable for aliment under Prcposition
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APPENDIX C (Para. 2.200)

FORMS OF CONCLUSIONS (OR CRAVES) FOR
ALIMENT AND OF ALTMENTARY DECREES

Te As a result of historical fac:to:c's,,I conclusions or craves

for aliment take a variety of different forms. The main
variation lies in the terminating events which are specified in
the conclusion and decree. In our Memorandum we have suggested
that events not specified as terminating events in an alimentary
decree should not automatically affect the decree but merely
‘eround an application for variation or recall (Proposition 62 at
paragraph 2.224). In this Appendix we consider whether forms

of conclusions or craves for aliment should be prescribed by act
of sederunt for the benefit of practitioners, clerks of court,
judges and others.

2e In actions for aliment alone between husband and

wife the pursuer sometimes seeks aliment "till the rights

of the parties shall be determined by a competent court"2 and
sometimes seeks aliment "so long as [the defender] shall refuse to
receive and entertain the pursuer."3 The effect is the same: in
both cases liability to pay may be terminated by a decree of a
competent court or by a bona fide resumption of cohabitation.“
Other forms have been tried, such as a conclusion for aliment "so

nD

long as the parties remuin warried and live apart, or a mere
conclusion for sliment without mention of a terminating event.6

In one case, following on a Jjoint minute, aliment was awarded

'See Clive and Wilson, Husband and Wife (1974) pp 187-190 for an

account of these factors in alimentary actions between husband
and wife.

2Ibid. and sece e.g. Harkness v. Harknessg (1961) 77 Sh. Ct. Rep. 165.

5Ibid. and see e.g. Jack v. Jack 1962 5.C. 24,
“Donnelly v. Domnelly 1959 S.C. 97 per Lord Patrick.

2Jack v. Jack 1962 S.C. 24, This attempt was unsuccessful, but the
case must now be read in the light of the Divorce (Scotland) Act
1064 s.6.

6Cf. Barr v. Barr 1968 8,.L.T, (Sh. Ct.) 37 (where the wife sought
(a) a declarator that she was entitled to live apart and (b)
aliment). _
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during the Jjoint lives of the parties and although this form of
decree was criticised, it was held that there was no objection
to it as other terminating events were implied by law.7

e In claiming aliment for children a particular age will
often haye to be specified as a terminafting event  and
attainment of self-sufficiency may be specified also.9

4, Nevertheless, decrees very rarely if ever specify all the
events which may terminate the operation of the decree. The
question arises whether, in the light of the changes in
substantive law proposed in our Memorandum, the forms of
conclusions or craves should be prescribed by act of sederunt.
It might, we think, lead to unnecessary uncertainty to specify
some terminating events in conclusions and decrees but not
others. Moreover, uncertainty would also result from
prescribing different terminating events from the same range for
mention in different actions.

5. It would be simplest to mention no terminating evehts,
leaving the general law to apply, but this also could be
misleading. It would be difficult to mention all terminating
events (including e.g. the destitution of the alimentary
debtor or the attainment of self-sufficiency by the alimentary
creditor) with enough specification.

Ge Tt should be possible, however, and might be helpful, to
require that conclusions and decrees must specify those
terminating events which are precise and clear, leaving the
others to be dealt with by an application to the court for
variation or recall of the decree. Thus a decree for aliment
might award aliment at a specified rate until (a) the decree
is varied or recalled by the court; (b) the death of either

7Christie v. Christie 1919 S.C. 576.

8ce. Illegitimate Children (Scotland) Act 1930 s.3; Affiliation
Orders Act 1952, s.3; Custody of Children (Scotland) Act 193%9.
And see para.

9Cf. Rules of Court, Appendix Form 2 No 20 "aliment for each

child while in the custody of the pursuer and unable to earn
a livlihood"; Whyte v. Whyte (1901) 9 8,L.T. 99 - son suing

mother for aliment "until she should receive him back in her
house, or until he is set out in his profession, and is able
to support himself ...".




party; (c) divorce, dissolution or annulment of the marriage (in
the case of aliment for a spouse); or (d) the attainment of a
specified age (in the case of aliment for a child) or (e) the
termination of the proceedings (in the case of interim aliment
pending disposal of the acticn. Conclusions or craves for
aliment could be framed accordingly although, of course, if
actions of adherence and aliment are retained in our law, they
would continue to be distinctive in that aliment would be payable
only if the decree of adherence were not implemented.

7. In the light of the foregoing, we are requesting the

Lord President of the Court of Session, representing the Court
as rule-making authority for that court and the sheriff court,
to consider whether acts of sederunt should be made prescribing
standard forms of conclusions (or craves) for aliment

specifying the events (such as death, divorce, attainment of a
specified age) which will terminate the obligation to pay and
which will not require to be established in an application to
the court for variation or recall of the decree.
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APFENEIX D

[See paragraph %.20 of Memorandum]

The following are a few examples of cases in which the English
courts have used their powers to adjust the property rights of
spouses on divorce.

Example 1:

The husband, a postman earning about £21 a week, owned the
matrimonial home, But had been unable to keep up the
mortgage with the result that the building society
foreclosed and the house was in the process of being sold.
It was anticipated that a balance of about £3000 would

be available after paying off the building society. The
judge ordered (a) very modest maintenance for the wife

and four children; (b) that the wife should have

the furniture; and (c) that & half-share in the ownership
of the home should be transferred to the wife. The

Court of Appeal approved of this result. Scarman L.J.
remarked that the case illustrated "how, even in a
situation where money is scarce, the power to transfer and
distribute property ... can be of great assistance,"l

Example 2:

After the breakdown of his marriage, the husband

stayed in the matrimonial home, (which was in his name)
with his two sons. The wife moved to a flat some miles
away, with her daughter. The judge ordered that the
matrimonial home should be transferred by the husband to
himself and his wife in equal shares; that it should
remain unsold until the youngest child -attained the age
of 17 or finished his full-time education; that the
husband should leave the home, so that it would be occupied
by the wife, who was given care and control of the
children; and that the wife should be responsible for _the
mortgage repayments and other outgoings on the house.?

Example 3:

The matrimonial home was owned by the spouses in equal
shares. The husband left and the wife continued to live
there with four children, paying the mortgage instalments
and other outgoings. The house was valued at around £5,700
and the outstanding mortgage was £1,700. The judge ordered
the husband to transfer the whole of his interest in the
house to the wife, but that he should have a charge on the
house for £1000, payable on the wife's death, on the

sale of the property, or on the youngest child attaining
the age of 16, whichever was th% earliest. The Court of
Appeal approved of this result.

‘Hunter v. Hunter [1973]1 3 411 E.R. %62.

2511en v. Allen [1974] 3 A1l E.R. 385.
SHector v. Heetor [1973] 3 ALl E.R. 1070.
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Example 4.

The matrimonial home was owned by the parties in equal
shares. The husband agreed that the wife and child should
continue to live in the house until the child was 17, but
wished the house then to be sold and his share of the
proceeds to be paid to him. The wife contended that the
husband's share in the house, or a large part of it, should
be transferred to her. The child suffered from serious
kidney trouble and would not necessarily be independent
after attaining the age of 17. There were no other assets.
The husband earned about £25 a week. The wife was on
social security, =zpart from spells of part-time work.

The judge ordered that the whole of the husband's half
share should be transferred to the wife, and that a
maintenance order for &4 a week for wife and child should
continue. The mortgagees were agreeable to the wife
taking over the mortgage obligations if she found a
guarantor, which she had done. The Court of Appeal

agreed with this decision and dismissed an appeal by the
husband.

*Smith V. Smith [1975] 2 A1l E.K. 19; see also Jones v. Jones
(1975} 2 A1l E.R. 12 (where the Court of Appeal reached =
similar decision, observing that it would be undesirable to
require the house to be sold when the youngest child ceased to
be dependent, as the wife would then be over 50 and incapable
of earning by reason of injuries infliected on her by the
husband ) .
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