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CHAPTER 1
INTRODUCTION

1.1 This is the first and main report to be submltted in pursuance of Item
No. 8 of our Second Programme of Law Reform,' the reform of the law of
Diligence.? In this report we are concerned with reform of the diligences most
commonly used to enforce debts, namely poinding and sale and arrestment
of earmngs, and also with proposed new orders by which.the courts would
exercise discretionary control over the enforcement of debts by diligence.

One of these new forms of discretionary control is a procedure to be called
a debt arrangement scheme, which will be both a method of protecting debtors
from diligence and an insolvency process. This report is therefore also
submitted in pursuance of Item No. 6 of our Second Programme of Law
Reform,®> which item covers among other things personal insolvency, and is
the second report to be so submitted.*

1.2 On23 October 1980, we published the followmg five detailed consultative
memoranda on the topics covered by this report, namely:

Consultative Memorandum No. 47: General Issues and Introduction;

Consultative Memorandum No. 48: Poindings and Warrant Sales;

Consultative Memorandum No. 49: Arrestment and Judicial Transfer of
Earnings; '

Consultative Memorandum No. 50: Debt Arrangement Schemes;

Consultative Memorandum No. 51: Administration of Diligence;

These memoranda were issued to a wide range of organisations and individuals.
We received comments and criticisms on our provisional proposals over the
ensuing two years from many persons and bodies, a list of whom appears in
Appendix C to this report.

1.3 In preparing this series of Consultative Memoranda, we were greatly
assisted by a programme of empirical research on the nature, scale and social
aspects of diligence and debt recovery, which was planned by the Central
Research Unit of the Scottish Office. The results of this research were
embodied in eight reports. At about the same time as our Consultative
Memoranda were issued these research reports were published, and were
circulated or made available to those whom we consulted as well as to the
wider public of those interested in debt recovery in Scotland. The scope of
these reports is summarised in Appendix D to this report.

'Scot. Law Com. No. 8 (1068)

*Ibid., p. 6. “Diligence” is the legal term used to denote primarily the methods of enforcing
unpaid debts due under decrees of the Scottish courts.

*Scot. Law Com. No. 8 (1968), p. 3.

*Qur first report under Item 6 was our Report on Bankrupicy and Related Aspects of Insolvency
and Liquidation, Scot. Law Com. No. 68 (1982), which is being implemented with modifications
by the Bankruptcy (Scotland) Bill presently before Parliament.
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Scope and arrangement of this report
1.4 In Chapter 2 of this report, we describe the existing system of diligence
and debt recovery; we discuss the aims of reform and the main policy options
for achieving these aims, including options put to us on consultation; and
thereafter we summarise the main features of our proposals for reform. The
ensuing chapters present recommendations in detail for the introduction of
a system of “time to pay decrees” in court actions (in effect much enlarging
the powers of the court to grant decrees for payment of debts by instalments,
which are presently only available in sheriff court summary cause actions); g
“time to pay orders” after decree constituting the debt has been granted;? debt
arrangement schemes for the regular and orderly payment in whole, or by
way of composition, of debts due by an individual with several debts (“a
multiple debtor”) ;> wide-ranging reforms of the diligence of poinding and
warrant sale;* replacement of the existing diligence of arrestment and furth-
coming of earnings. in the hands of the debtor’s employer by three new forms
of continuous diligence against earnings, namely, “earnings arrestments™
enforcing debts already due, “current maintenance arrestments” enforcing
future maintenance (i.e. aliment and periodical allowance on divorce), and
“conjoined arrestment orders” enforcing debts due to two or more creditors;’
reforms relating to diligence enforcing rates, taxes and Crown debts. 1ncludmg
diligence under summary warrants for the recovery of rates and taxes:¢ reform
of the organisation of messengers-at-arms and sheriff officers;’ and a number
of miscellaneous reforms designed to rationalise and modernise various aspects
of the law on diligence.? Our main recommendations are embodied in a draft
Bill which, with notes on clauses, forms Appendix A to this report and are
summansed in. Appendix B. :

1.5 We beheve that the reforms mentloned in the foregomg paragraph will
enable most debtors who are unable rather than unwilling to p pay a debt to
obtain time to pay free from the immediate. threat of diligence; in cases to
which debt arrangement schemes apply, a multiple debtor may obtain a
discharge outside sequestratlon on payment of a composition in accordance
with the scheme; and in cases where poindings or arrestments of earnings
unfortunately become necessary, these diligences will—it is thought—operate
in a manner which, so far as pracncable would avoid undue hardship. These
reforms are designed to meet the main criticisms which have been made in
recent years of the operation of diligence against debtors, especzally poindings
and warrant sales. The reforms of arrestment. of earnings are designed to
make the procedure more effective and less cumbersome for credltors while
at the same time: not.being unduly harsh on debtors..

iChapter3.
*Idem.
*Chapter4.
*Chapter 5.
>Chapter 6.
*Chapter 7.

- "Chapter 8.
Chapter 9.



Other diligence topics: collection and enforcement of periodical allowance on
divorce and aliment

1.6 One topic which has traditionally been considered along with diligence
1s the machinery for the collection of periodical allowance on divorce and
aliment. In this context, in the recent past, the concern has been not so much
to protect default debtors but rather to assist a particular class of creditor,
namely wives and unmarried mothers seeking to enforce decrees awarding
aliment for themselves or their children, and ex-wives seeking to enforce
periodical allowance for themselves and aliment for children after divorce.

The problem of the collection of alimentary debt has been considered by a
number of official reports which have argued the case for introducing official
arrangements for the collection of private law maintenance debts in Scotland.!
It was at one time our intention to issue a consultative memorandum on the
collection and enforcement of periodical allowance and aliment,? which would
have reconsidered the system of collectmg officers proposed by the McKechnie
Report in 1958 in the light of criticisms made of the English system of
magistrates’ court collecting officers by the Finer Report in 1974 and other
developments.

1.7 As mentioned in paragraph 1.4 above, however, we recommend later
in this report the introduction of a new form of diligence against earnings
whereby current maintenance (aliment and periodical allowance) would be
deducted and paid from earnings by the maintenance debtor’s employer. This
new form of diligence, called a current maintenance arrestment, is designed
to recover so far as practicable maintenance as it falls due and thereby to
prevent the accumulation of arrears of maintenance. If successful, it would
meet the most serious criticisms of the present law in this area which are
concerned more with the difficulties of enforcement against an unwilling debtor
than with the difficulties of collection from a willing debtor. We therefore:do
not intend to issue a consultative memorandum on collection and enforcement
of periodical allowance and aliment unless perhaps our proposals on current
maintenance arrestments are rejected.

Other diligence topics: miscellaneous

1.8 In our Consultative Memorandum No. 47,> we drew attention to a
number of other topics in the field of diligence which may require examination
in due course with a view to reform. These topics include diligence (arrestment
and inhibition) on the dependence of court actions; inhibitions; arrestment
and sale of ships; sequestration for rent under the landlord’s hypothec; decrees
‘ordering specific implement of non-monetary obligations; civil imprisonment;

adjudication for debt; and some other topics such as the equalisation of
diligences outwith sequestration.* Apart from the fact that most of these
diligences would be affected by the new discretionary orders for the control
of diligence, these topics fall generally outwith the scope of our present
enquiry, although we have found it convenient to deal with a few relatively

'Report of the Royal Comimission on Marriage and Divorce 1951-55 (1956) Cmd. 9678, paras.
980-984; McKechnie Report, paras. 258-298; Grant Report, para. 642.

28ee our Annual Report for 1977-78 (Scot. Law Com. No. 58), para. 36, at head (5).

3First Memorandum on Diligence: General Issues and Introduction, paras. 5.6 to 5.19.

-4Another topic identified at para. 3.40 below as requiring review in due course is the heritable
creditor’s diligence of poinding of the ground.
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minor aspects in this report, including the abolition of civil nnprlsonment for
non-payment of tax penalties and rates.

Acknowledgments :
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1.14 We wish, however, to make it clear that none of those who assisted
us bears any responsibility for any statements not directly attributed to him
or her or for the formulation of the policy recommendations contained in this
report.

References and abbreviations

1.15 Wehave sought to take account of two Bills presently before Parliament.
References in the text of this report to the Bankruptcy (Scotland) Bill 1984
are references to the Bill as brought from the House of Lords to the House
of Commons, and ordered to be printed, on 18 December 1984. We have
ventured to assume that this Government Bill, which has by and large received
all-party support, will become law in roughly its present form and that it
would be realistic and most convenient for all concerned to frame both the
report and the draft Bill in Appendix A on that assumption.? References in
the text of this report to the Family Law (Scotland) Bill 1984° are references
to the Bill as amended by the First Scottish Standing Committee and ordered
to be printed on 2 May 1985. A table of abbreviations of other sources cited
in this report is at page xvii.

"House of Commons, Bill 48 At the time of the submission of this report, the Bill was beginning
its Committee stage in the House of Commons.

In the draft Bill, references are to the Bankruptcy (Scotland) Act 1985.

*House of Commons, Bill 140. This Blll is not referred to in the text of the draft Bill in
Appendix A to this report.
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CHAPTER 2
THE MAIN POLICY ISSUES

SectionA. Preliminary remarks

2.1 In this Chapter we seek to identify the principal questmns of pohcy
involved in the reform of the important branches of the law of diligence and
debt recovery covered by this report; we discuss,‘ m the light of consultation
and the research programme on diligence,' the main'options for the reform
of those branches of the Iaw; and we explain our main recommendatlons for

reform and the reasons underlymg them.

2.2 Dlhgence primarily denotes the procedures by which credltors Jcan
enforce unpaid debts in Scotland. Though the term has a wider meaning,? we
are mainly concerned in this report with the two most commonly used forms
of diligence which are available to a creditor once the court has granted a
decree for payment of the debt. These are the diligence of poinding (pronounced
“pinding”) and warrant sale (sometimes called charge, poinding and warrant
sale); and the diligence of arrestment, in particular arrestment of earnings.

2.3 Poinding and warrant sale is the procedure whereby moveable goods
(but not money) possessed by the debtor can be attached by the creditor but
left in the debtor’s possession until, under the sheriff’s warrant of sale, the
goods are sold by public auction or if not sold (because no bids above the
values appraised at the poinding are made) delivered to the creditor in
satisfaction of the debt. The diligence is carried out by an officer of court
(messenger-at-arms or sheriff officer) and some of its procedures are supervised
by the sheriff. There are special procedures for poindings under summary
warrants for the recovery of rates and taxes; these are carried out by officers
of court but are not supervised by the sheriff.

2.4 Arrestment is the procedure by which a creditor can attach, in the hands
of a third party, any moveable property belonging to the debtor or any sum
of money due by the third party to the debtor. In due course, by a procedure
known as an action of furthcoming, the arrested property may be realised by
the creditor by public auction, or the arrested sum of money paid to the
creditor, in satisfaction of the debt. While the diligence has thus a wide scope,
we are only concerned in this report with the reform of arrestments of earnings
(and pensions, to which similar considerations apply) partly because, for
reasons which we explain below, it is the use of arrestments against earnings
which is in most urgent need of reform, partly because arrestments of earnings
are in practice the main alternative to poindings and warrant sales, and partly

See Appendix D.

-*Diligence also. includes.the procedures used (1) to enforce the performance of non-monetary
obligations under court decrees, such as: the delivery of goods or removing from:land, and (2)
to attach, or prevent the alienation of, property {a) where the debtor is insolvent or likely to
dispose of it (diligence in security of future or contingent debts) or (b) pending the disposal of
an action so that the decree can be satlsﬁed,(dlhgence on the dcpendence) We:are not.concerned
with the reform of such forms of diligence in this report. S :
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because the issues raised by the reform of arrestments of earnings are different
in scale and character from the reform of other arrestments.!

2.5 Inrecent years, the procedures for enforcing the payment of debts have
increasingly become the target of criticism in Scotland and indeed in many
other countries. At all stages in the debt recovery process, consumer debts
are much more numerous than other classes of debt and therefore critical
scrutiny has naturally focussed on the diligences by which consumer debts are
usually enforced, namely the poinding and warrant sale of moveable goods
(most oftenhousehold goods) and the arrestment of earnings. These diligences,
especially poindings and warrant sales, can have a very harsh impact on
debtors and their families, not only in their effect on the debtor’s financial
position but also because they occasion personal strain and distress. Doubts
have also been raised by some critics (but not by creditors) about their
effectiveness. It has been repeatedly emphasised that debt, and therefore the
reform of diligence, raises social problems as much as or more than legal
problems. Yet until recently the only commentaries on diligence were to be
found in technical and largely out-of-date treatises written primarily for
lawyers. The resulting difficulties of planning reform were increased by the
fact that diligence is not a separate self-contained activity but the culmination
of a protracted process which, in consumer and commercial debt cases,
commences with the extension of credit by the creditor to the debtor and the
occurrence of defauit in payment and thereafter proceeds through the three
stages of “informal” attempts at collection by the creditor or his agents; the
raising of a court action for payment; and finally the enforcement of the court
decree by either poinding and warrant sale or arrestment.

2.6 Because of the position which diligence occupies in the wider context
of the system of debt recovery as a whole, any extensive reform of the main
diligences examined in this report can have important repercussions on the
earlier stages of debt recovery and conceivably on the granting of credit.
Conversely, reforms of the earlier stages of debt recovery can have implications
for planning reforms of diligence by, for example, making such reforms less
necessary. Before proceeding, therefore, to discuss the defects in the system
of diligence and the options for reform, we think it might be helpful to give
a short factual description of the main features of the debt recovery system
as a whole, using the results of the recent reports on the nature and scale of
diligence commissioned by us.?

'Arrestments of moveable goods and funds other than earnings work reasonably well, and the
main problems concern competitions between arrestments and other diligences and rights (such
as floating charges). Arrestments on the dependence of a court action cannot be used against
earnings and the reform of that diligence is best treated in conjunction with the reform of
inhibitions on the dependence. . ,

*See Appendix D. The empirical research for these reports was largely conducted in 1978 and
published at about the same time as our consultative memoranda in 1980 so that the comments
thereon could be asinformed as possible. Where practicable, we give more up-to-date information,
and identify subsequent changes in the law. We think, however, that the broad picture which
emerged from the research has not significantly changed since 1978. '
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" Section B. Diligence and the system of debt recovery

Types of debt

2.7 Debts can be classified in various ways and many refinements are

possible, but the following classification may illustrate the relevant distinctions.

The debt or obligation to pay a sum of money may:

(a) arise from the debtor’s consent, viz. from a contract or agreement to

pay (or less.commonly a umlateral bond or promise) or from a failure
to pay a sum due under a contract or promise; or

(b) be impesed by (i) operation of law such as a statute (e g nnposmg
liability for rates or taxes) or (ii) a decree of court (e.g. imposing an
obligation to pay periodical allowance on divorce, or transforming the
“natural” obligation to aliment a spouse or children into an obligation
to pay pecuniary aliment); or _

(c) arise from some act or failure of the debtor, which amounts to a delict
or civil wrong (such as personal i 1n]u1'y or damage to property). glvmg
rise to-a claim for damages.

As this classification (which is not exhaustive) shows, debts have many
different sources. Most debts fall within the first category and arise from
contracts involving the extension of credit (e.g. loans and contracts for the
supply of commercial or consumer goods and services).

2.8 Credit is an indispensable feature not only of trade and commerce but
also of the economy of ordinary families. “Debt” in the broadest sense, is
what one person owes. another: in-that sense, therefore, possibly most adult
persons are in-debt. A verylarge number{about half) of Scotland’s households
live in public sector housing where rent is generally paid one or several weeks
in arrear. Most owner-occupiers finance the purchase of their homes by loans
repayable over a long perlod out of income. Gas, electricity and telephone
bills are mostly submitted in arrears. There are many different methods of
financing the purchase of consumer goods and services, other than an instant
cash transaction—e.g. hire purchase, conditional sale, credit sale, charge
accounts or budget accounts with the seller, credit cards, vouchers check
tradmg arrangements and loans from banks, finance companies and other
institutions.! In prmmple all these debts may on default be enforced by
diligence, though. in many cases other means of enforcement (calling up a
security, repossession of goods on hire purchase or hire, disconnection of gas,

electricity or telephone supphes) are avallable and may’ be preferred by the
creditor.

Methods of obtaining warrants for diligence

2.9 “Debt” in the narrower and more usual sense, however, denotes “default
debt”. As a general rule, a default debt cannot be enforced by diligence until
the court (Court of Session or sheriff court) has pronounced a decree
“constltutlng” the debt, that is to say, finding that the defender in the action
is liable to pay the debt and quantrfymg the amount payable. An extract (or
authenticated copy) of the decree is 1ssued contalnmg a warrant. authonslng

TSece. g Crowther Report Part II



the execution of the diligences of charge and poinding (a separate application
for warrant of sale is needed) and of arrestment.

2.10 To this general rule, there are three main exceptions. First, the official
collectors of rates and taxes may obtain from the courts, on production of a
certificate as to the liability of the rates or tax defaulters, a summary warrant
authorising the collector to instruct officers of court to execute diligence
without the need for a prior court action.’

2.11 Second, certain documents of debt may be enforced by “summary
diligence”, namely bills of exchange and promissory notes,” bonds and contracts
registered in the books of court for execution® and tribunal awards deemed
to be enforceable as if so registered. In such cases, diligence may be executed
without the necessity of an action to constitute the debt. The use of surnmary
diligence against consumer debtors seems to be relatively infrequent.

2.12 Third, arrestments of goods and money (other than earnings) in the
hands of a third p'arty and inhibitions (prohibiting the sale of heritable
property) can be used “on the dependence” of a court action for payment in
order to obtain security for the debt. The modes of diligence—poindings and
warrant sales and arrestments of earnings—with which we are here concerned
cannot be used on the dependence of an action and accordingly the reform
of dlhgcnce on the dependence is not considered in this report.

The three stages in debt recovery

2.13 We are mainly concerned with the recovery of debts, especially debts
due by individuals, by the normal process of court action and diligence, which
falls naturally into three stages:

(a) the stage at which the creditor or an agent acting on his behalf makes
“informal” attempts at collection (referred to here as the pre-action
stage);

(b) the stage of a COurt action for payment (referred to here as the court
stage); and

(¢) the stage when the court decree for payment is followed by further
attempts at collection or the enforcement of the decree by diligence.

The various steps which may be taken at each of these three stages and the
kind of time-scale involved are illustrated by the flow-chart at Figure 1. This
shows that the formal stages of sheriff court summary cause proceedings (the
most frequently used procedure in debt claims) and enforcement of the decree
by diligence are somewhat complicated.

2.14 The time-scale. As the flow-chart at Figure 1 illustrates, the whole

'Summary warrant diligence is considered at paras. 2.38, 2.168 and Chapter 7 below. Poinding
and sale procedures under summary warrants differ from the ordinary procedure of charge,
poinding and warrant sale.

2Summary diligerice is competent where the bill or note is dishonoured by non-acceptance or
non-payment and after a procedure known as “protesting” the bill or note and registration of
the protest in the Books of Council and Session or the books of a sheriff court.

3If such a contract is registered for preservation and execution in the Books of Council and
Session or the books of a sheriff court, any sum due under the contract may on defauit be
enforced by diligence.
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process of debt recovery is protracted. The time-scale varies at different
stages. At the pre-action stage it depends on the policies and practices of the
creditor, e.g. on the number of communications with the debtor. The C.R.U.
Creditors Survey' found that there is generally a considerable delay, often as
long as nine to twelve months, between the debtor’s default and the
commencement of a court action. The summary cause action is régulated by
a strict time schedule as might be expected in court proceedings: the period
involved is a mimimum of three weeks until decree and a further two weeks
before an extract of the decree is issued. Thereafter, often at least a month
elapses before the creditor instructs his agent on enforcement by arrestment
or charge and poinding. An arrestment of wages or salary, unless it is repeated,
is a “quick” diligence in practice since it only attaches the earnings due at the
next pay day and the arrested earnings are normally paid to the creditor then
or soon after. By contrast, the diligence of charge, poinding and warrant sale
is likely to take at least several months to complete since it is a multi-staged
diligence and in most cases each stage is used as a spur to an instalment
settlement. '

2.15 The “filter effect” of the debt-recovery process. At each stage of the debt
recovery process, there are fewer cases than at the previous stage. This
diminution in numbers results from the settlement of the debt or the creditor’s
decision to abandon pursuit. Thus, the protracted process of debt recovery
acts as a kind of filter so that only a very small proportion of default debts
reach the stage of diligence, and in the case of charge, poinding and warrant
sale only a tiny fraction reach the final stage of warrant sale. This is illustrated
by the graph at Figure 1. The stages of debt recovery are inter-related: the
early stages would be ineffective in eliciting payment if the later stages did
not exist. If the early stages were ineffective, more cases would proceed to
the later stages. This inter-relation between the stages and the filter effect are
described more fully in the following paragraphs.

(a) Pre-action stage: collection by creditor or agent

2.16 The C.R.U. Creditors Survey yields information on the collection
practices of 55 small, medium and large-sized creditor organisations and five
debt collection agencies. When default in payment of a debt occurs, the
creditor usually pursues its recovery by means of “informal” techniques such
as reminders.or letters threatening legal proceedings: In the early stages, the
creditor normally has an interest in retaining the debtor as a customer and -
will usually be anxious not to dissipate goodwill, at least until more information
becomes available on the nature of the default and the debtor’s intentions or
ability to pay. Creditors adopt different policies towards the pursuit of default
debts: for example, in relation to the amount of debt incurred before positive
steps are taken, the “tone” of letters and their frequency. Usually, at least
two or three letters are issued commencing with a relatively gently worded
reminder and increasing in severity to a letter threatening legal action. The
C.R.U. Creditors Survey found that the scale of default which required some
form of pursuit varied from 1 in 4 of all accounts to 1 in 10 of all accounts.
All creditors said that while their aim was to secure as quick and inexpensive
settlement as possible, they wish to retain customers, and they are sympathetic

'Paras. 1.10, 4.17 and 4.23.
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to debtors’ genuine problems, such as bereavement, iliness and unemployment.
All creditor organisations stressed how difficuit it is for them to know the
debtor’s circumstances, and that the initiative lies with the debtor to inform
the creditor of the reasons for default. All creditors said they were prepared
to agree to alternative payment arrangements if the debtor was unable to pay
atonce.! After creditors had exhausted their own informal recovery procedures,

about three-quarters of them passed over the details of the debt to a debt
collection agency or solicitor. Debt collection agencies generally write further
letters and also may visit the debtor before deciding whether a court action
is worthwhile. The practices of creditors are iflustrated by Figure 2. '

2.17 These informal recovery procedures result in satisfactory arrangements
for payment in the great majority of default debts: systematic, accurate
information was lacking but the C.R.U. Creditors Survey estimated that in
many organisations the proportlon of default debt cases reaching the court

stage was less than 1%.2

(b) Court stage: the debt.action '

2.18 Where the debtor continues to refuse or delays payment, and the.
creditor does not write off the debt, the next step is that the creditor raises
an action for payment in the Court of Session, or more usually, the sheriff

court. , .
2.19 The main sources of statistical information on this stage are the Civil
Judicial Statistics for Scotland, and the C.R.U. Court Survey which studied
sheriff court summary cause actions for payment, sheriff court ordinary actions
for payment, actions for recovery of possession of heritable property and
actions for delivery of goods in 1978.% Actions to recover heritable property
are usually brought for non-payment of rent, and actions for delivery are
usually brought where there has been default in: paymentof an instalment due
under a hire purchase or hire agreement. These are possessory actions rather
than debt actions, but usually they arise out of indebtedness. A decree for
recovery of possession may be combined. with: a decree for payment of the
debt and-usually contains an award of the expenses-of the court actlon whlch
is.enforceable by diligence as a:debt. : - -

2 20 The majority of debt actions are brought as summary causes, the upper
jurisdictional limits of which are £1,000 of principal sum, excluding interest
and expenses (£500 in: 1978 at the time of the C.R.U. Court Survey). Actions
for more than £1,000 are raised as ordinary actions in: the. sheriff court or'in
the Court of Sess1on The numbers of actions in 1978 are descnbed n Tabie

2. A at page 14.

2.21 Pursuers dnd defenders. The C.R.U. Court S-ufvey iﬂuls‘tratee. howfar
consumer debt preponderates in. debt actions.* In. 81%- of summary cause
payment actions the defenders sued were categorised as “personal” (i. e

Seealso C.R.U. Debt Counselhng Survey, para 5. 11 Wthh found that Cl’CdltOl'S “are generally
willing to come to informal arrangements with debtors S

>C.R.U. Creditors Survey, para. 1.12% R ' S e

*In addition, the ©.P.C.S. Defenders. Survey gwes mfermatwn on the characteristics: of
defenders in these “debt-related” actions. - - .- e

“C.R.U. Court Survey, paras. 3.2 to-3.4.
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TABLE 2.A

DECREES GRANTED IN ACTIONS AND DILIGENCE (POINDINGS AND
WARRANT SALES AND ARRESTMENTS) EXECUTED IN 1978

Sh.Ct. Sh.Ct.
Court of :
Total Session ordlpary summary
action cause
DECREES IN ACTIONS®
Decrees in favour of pursuer
Debt decrees ? 2 9,582 72,885
Divorce, other matrimonial decreesand
alimentary decrees 9,836 8,794 1,042 —=
Other decrees ? 7 1,764 31,4909
Total : | 126,191 9,428 12,388 104,375
(Whereof in absence 698 2,410 100,715
in-foro . 8,730 2,978 3,660)
Decrees in favour of defender and other-
wise disposed of
Absolvitor, dismissal, sisted, “fallen c
asleep”, remitted” . 33,355 2,493 6,186 - 24,676
Total actions disposed of by final :
judgment : " 159,546 11,921 18,574 129,051
DILIGENCE®"
Decrees passed to. officers for enforce-
ment by poinding or arrestment 52,000
Charge, poiﬁdiﬁg and warrant sale
- Charges 46,000 700 6,200 39,100
- Poindings : 4 20,000 200 2,500 17,300
Warrants of sale : 6,200 '
Advertisements of sale 3,000
Salesexecuted ‘ - 300
Arrestments of carnings‘9’
Firstarrestments - 6,000 700 1,300 4,000
Single repeat arrestments®” 1,700 e
Muitiple repeat arrestments“® 1,000
Total arrestments of earnings 8,700

Sources: Civil Judicial Statistics Scotland 1978 (1980, Cmnd. 7762), Tables 3, 4(a) and (b), 6
9, 10A.
C.R.U. Diligence Survey.

14

H



named individuals or married couples) and in 19% were commercial or trading
organisations: only 4% of pursuers were “personal”. By contrast, in ordinary
court payment actions, about one half of the defenders were personal and one
half commercial (52% and 48% respectively) and only 8% of pursuers were
“personal”.!

2.22  Role of debt action. The purpose of an action for payment is threefold:
first, it gives a defender who has a defence an opportunity to dispute liability
for the debt or its amount; second, in a summary cause action, it also gives
him the opportunity to apply to the court for an instalment decree,? and, third,
subject to these safeguards for the debtor, it enables the creditor to obtain
a decree containing a warrant for enforcement of the debt by diligence. Except
when considering whether to grant an instalment decree, the court is not
concerned to assess whether the defender can afford to pay what he owes or
what the effect will be on him if decree is granted and enforcement proceedings
begin. :

2.23 The court action itself can have a filter effect since the defender may
respond to receipt of the summons by paying the debt. It is estimated that

NOTESTOTABLE2.A. . .

‘) The statistics include only actions in the narrow sense; they do not include other proceedings
disposed of by final judgment in 1978; viz. Court of Session petitions (2,676) and sheriff court
applications relating to miscellaneous and administrative business (31,416) among which are
4,934 summary warrants for recovery of rates and taxes. C.J.S. Tables 6 and 12A. In many of
these cases, the final judgment may have granted warrant for diligence to enforce an award of
the expenses of the proceedings or some other order for payment.

@ This information is not available from the C.J.8$. for 1978.

 These include 8,448 divorce decrees many of which contained awards of periodical allowance
(6,176 were decrees to wives) or of aliment (in 4,448 divorce actions there were children of the
marriage under 16 years of age) but the precise statistics are not available: C.J.S. Tables 4(a)
and 4(b). :

“) These include decrees in actions of separation and aliment, adherence and aliment, other

actions for aliment, other actions relating to marriage, and affiliation and aliment: C.J.S. Table
10A. :

) Summary cause decrees of interim aliment are included in the miscellaneous group referred
to in note (6).

© These decrees comprise recovery of possession of heritable property (27,994), damages
(499), sequestration for rent (51), delivery of goods (1,406) and other decrees (1,540) (viz.
furthcomings, multiple poindings, interim aliment and specific implement other than delivery):
C.1.S., Table 11A.

 The great majority of these are decrees of absolvitor or dismissal in the defender’s favour
with or without an award of expenses enforceable by diligence.

© All the statistics on diligence are estimates derived from the C.R.U. Diligence Survey
except for the statistics on warrants of sale (6,208) and sales executed (289): C.).S. Tables 10A
and 11A.

® The C.R.U. Diligence Survey, para. 3.6 estimates that in 1978 there were 900 arrestments
of properties and funds other than earnings (excluding arrestments on the dependence). ‘

"9 A “single repeat” arrestment is an arrestment of the debtor’s wage or salary a second time
by the same creditor: a “multiple repeat™ arrestment is an arrestment against the debtor’s wage
or salary on a third or subsequent occasion by the same creditor.

!C.R.U. Court Survey, para. 4.13.
*See paras. 2.26 and 2.27 below for a description of instalment decrees.
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in 1978 about 30% of summary cause payment actions disposed of by the
sheriff courts were dismissed, and in the majority of these cases the reason
for dismissal was probably that payment arrangements had been made.! A
further 7% of summary cause payment actions resulted in decrees being
granted for expenses only, agaln suggesting that payment arrangements for
the original debt had been made

2.24" In most cases the debtor admits liability for the debt. Only a very small
proportion of cases go to proof (less than 1% [0-9%] of summary cause
payment actions), or are continued for several callings (4% of summary cause
payment actions continued at first calhng)3 thereby indicating some element
of dispute about liability or delay in coming to an arrangement for payment
for one reason or another. In 1978, 104,375 summary cause actions of all
types were disposed of by decree in the pursuer’s favour and of these 100,715
were decrees in absence (viz. undefended) and 3,660 decrees “in foro” (vrz
defended).* (In 1983, the corresponding numbers were 86,432 of which 84,679
were undefended and 1,753 defended. %)

2.25 The great majority of actions. therefore are largely “admrmstratwe
character. This is shown by the low proportion of defenders who appeared
personally or were represented at a court hearing viz. 3% of defenders in
summary cause payment actions,® and 11% of defenders in ordinary court
payment actions.’

2.26 In summary cause payment actions, there is a procedure whereby the
defender may obtain an: instalment decree instead of‘ an “open” decree
requiring him to pay the whole debt in one lump sum. The defender may -
attend court to make oral representations about payment.® Alternatively he
may make a written offer of instalment payments by notice lodged in court.”
The notice procedure is. much more commonly used since the defender does
not have to appear. The notice is in a standard form served on the debtor
along with- the summons.: The pursuer may accept the offer by lodging a
written minute in court,*? but if he does not, the sheriff must consider the offer
wh_en_- the case comes before him . *?

~ 'C.R.U. Court Survey, para 3.10.and Table 3 F.

*Idem. Inr ordinary court payment actions, only 4% of the actions were dlsrmssed and in3%
of such actions decree for expenses only was granted: lbld , para. 4. 18 '

3Ibid., para. 3.10. :

"Table 2.A at page 14 above A hlgher proportlon of ordmary actions are defended see that
Table.

*Civil Judlcml Statistics Scotland’ 1983, Table 10 (mformatlon supphed by Scottlsh Courts
Administration, pending publication}. - . :

SC.R.U. Court Survey, para. 3.23.

’Ibid., para. 4.19.

“Shenﬂ:' Courts (Scotland) Act 1971, s. 36(4). If one instalment of such a decree is in arrears
at the time when the next instalment falls due, the whole balance due under the decree becomes
payable. A decree for payment in a lump sum cannot be changed by the court to an instalment
decree, (although in practice the crechtor often accepts payment by 1nstahnents) -andan instalment
'decree cannot be varied. _

*Summary Cause Rules, rule 51.

Y1bid., rule 52, Form Q..

“Ibid:, rule54.

21bid., rule 55 (as amended).
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2.27 It is estimated that offers to pay by instalments are made in summary
cause payment actions by approximately one in seven defenders (16%) and
in 1978 three-quarters of these were offers of £5 per week orless.* Approximately
70% of offers were accepted (and were more often accepted when the offer
was over £3 per week and/or when the principal sum was under £50).2 Overall
instalment decrees account for one in five summary cause decrees for payment
of money.? '

(c) Enforcement stage: the use of diligence

2.28 After the issue of the extract decree for payment authorising diligence
and perhaps following a further letter or letters requesting payment, the next
step is that the creditor or his agent (solicitor or debt collection agency) sends
the extract decree to the officer of court with instructions to enforce the
decree by diligence. Table 2. A at page 14 above shows the numbers of decrees
for payment granted in 1978, together with estimates of the number of cases
in which diligence was executed. It will be seen that about 126,000 decrees
were granted in favour of the pursuer. Of these about 82,000 were sheriff
court debt decrees enforceable by diligence (i.e. ordinary action 9,582 plus
summary cause, 72,885). An unknown but certainly large proportion of the
remaining 44,000 decrees were for payment of sums enforceable by diligence.*
It is estimated that in 1978, of these decrees about 52,000 decrees were passed
to officers of court for enforcement by poinding or arrestment.

(1) Scale of use of charge, poinding and warrant sale

2.29 Before a poinding can be executed, the officer of court must serve a
charge on the debtor (usually by hand service rather than postal service). The
charge requires the debtor to pay the debt, within a specified period (14 days
in summary causes), and warns him that, failing payment within that period,
his goods may be poinded. It is estimated that in 1978 about 46,000 charges
were served as the first step towards poinding and warrant sale. When serving
the charge, the sheriff officer may have a chance to assess whether the debtor
has poindable goods or may obtain information on the debtor’s financial
circumstances so that he can report to the creditor on the prospects of
recovery. It is estimated that in 1978 20,000 poindings were executed, less
than one-half of the number of charges which were served. This numerical
decrease is not attributable entirely to payment of the debt: the creditor may
decide to write-off the debt on the basis that further steps in the diligence
would not elicit payment and that the expenses incurred relative to the amount
of the debt would not justify further pursuit. But it appears likely that the
service of a charge induces the majority of debtors to make payment
arrangements. ‘

2.30 The warrant in a decree authorises a charge and poinding but not a

!C.R.U. Court Survey, paras. 3.27 to 33; para. 6.8.

*Ibid., para. 6.9.

dem.

*E.g. sums not classified in the statistics as debts such as damages, aliment or periodical
allowance on divorce; Court of Session debt decrees; decrees for non-monetary obligations but
containing awards of expenses. Statistics for Court of Session debt decrees are only available
from 1979: see Table 2.C below.
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sale. Accordingly, once the poinding has been executed and reported to the
sheriff, the next step is for application to be made to the sheriff for a warrant
to sell the poinded goods. This application is not intimated to the debtor who
has no oppertunity to oppose the application. Until recently the warrant was
granted automatically unless it appeared to the sheriff from the report of the
poinding that the poinding had not been properly executed. Now the sheriff
exercises a limited discretion to refuse warrant of sale.® A warrant to sell
household goods normally provides for the sale to take place in the debtor’s
home with the effect that the statutory advertisement of the sale specifies the
debtor’s name. and address. The warrant of sale is-intimated to the debtor.

2.31 After a poinding, there is.a marked decrease in the number of cases
going on to the later stages of diligence as creditors obtain payment or abandon
pursuit. Table 2. A shows that of 20,000 poindings in 1978, about 6,000 went
on to the stage of grant of warrant of sale, about 3,000 reached the stage of
advertisement of the sale and under 300 cases reached the.final stage of the
sale. This resulting filter effect is graphically illustrated by Figure 3. Published

Figure 3. Charge Poinding and Warrant Sale Procedures 1978

10,000 20,000 30,000 40,000 50,000

' . ' 1 ' £ i

Charges :

Poindings

Sales instructed

Sa]és_advertiSed"

Sales executed”

* Le. cases where warrant of sale granted.
Source: C.R.U.Diligence Survey, Figure 1, p. 8.

1See para. 2.60.
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statistics of poindings, warrants of sale and sales executed,' but not charges
or advertisements of sale,? are available only from 1979 and are shown at
Table 2.B for the period 1979 to 1983, The great majority of sales advertised
do not take place either because payment is made or it is not financially
worthwhile for it to be carried out. Thus, Table 2.B shows that the proportion
of sales executed to poindings has fluctuated being roughly about 1 in 65
(1979); 1 in 91 (1980); 1 in 52 (1981);° 1 in 42 (1982); and 1 in 35 (1983), but
remains very small. As Table 2.C shows, the proportion of sales executed to
debt decrees containing warrant for diligence is even smaller and in the period

TABLE 2.B
POINDING AND WARRANT SALE PROCEDURES: 1979 TO 1983

2.B.1. The total number of poindings, warrants of sale and sales executed: 1979 to 1983

. Warrant Sale

Poinding of sale executed
1979 .. .. - .. .. 14,515 3,838 226
1980 s .. .. .. .. 21,096 5,829 231
1981 .. .. .. .. .. 14,926 4,634 287
1982 . .. .. .. - 17,014 5,195 403
1983 .. .. .. .. .. T Te AT - 4,886 477

2.B.2. The number of poindings, warrants of sale and sales executed on summary cause decrees:

1979to 1983
. Warrant Sale
Poinding of sale executed

1979 .. .. .. .. .. 12,881 3,178 145
1980 .. .. . .. .. 18,806 4712 151
1981 .. . .. .. .. 12,885 3,565 192
1982 .. . .. .. .. 15,168 4,174 282
1983 .. .. .. .. .. 14,571 3,832 341

2.8.3. The number of poindings, warrants. of sale and sales executed on other decrees: 1979

to 1983
Poindin Warrant Sale '
g of sale executed
1979 .. .. .. .. .. 1,634 660 81
1980 .. .. .. .. .. 2,290 1,117 80
1981 . .. .. .. .. 2,341 1,069 95
1982 .. . .. .. 1,846 1,021 121
1983 - .. .. .. .. - 1,907 1,054 136

Source: Civil Judicial Statistics Scotland, Tables 3.10. (At the time.of subﬁnission of this report,
the statistics for 1983 had not yet been published and were made available to us by the Scottish
Courts Administration.) .

1.e. reports of sale whether the goods were actualiy sold or delivered to the creditor because
no bid above the upset price was made.

2These are not feported to the court.

31t is not clear what the effect of industrial action by court staff in 1981 had on d111gence e.g.
by preventing the grant of warrant of sale.
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1979 to 1983 has ranged from 1 sale: 170 debt decrees to 1 sale: 365 debt
decrees. If account is taken of decrees enforceable by diligence other than
debt decrees (the numbers of which are unknown) the pr0port10ns are smaller
again.

(if) Scale of use of arrestments

2.32 An arrestment onIy has the effect of bnngmg the arrested funds (or
property) within the control of the court so that the funds cannot be paid
(or the property delivered) to the debtor or otherwise disposed of. The
arrestee therefore can safely pay (or deliver) the arrested funds (or property)
to the arresting creditor only if the debtor authorises him to do so by a written
or oral mandate. If, however, the debtor refuses to authorise payment, or the
arrestee denies that he has any arrestable liability to account to the debtor,
then the arresting creditor must raise an action of furthcoming to require the
arrestee to pay him the arrested sum. Arrestment is thus often described as
“an inchoate diligence”, requiring a furthcoming for its completion. At first
sight, therefore, it seems to be exceedingly cumbersome. In practice it is not
in the debtor’s interest to refuse to authorise the arrestee to pay the arrested
funds to the creditor because normally the debtor admits liability for the debt
and refusal to release the arrested funds to the creditor would merely render
him liable for the much greater expense of an actlon of furthcommg For this
reason, actions of furthcoming are relatively rare.! In short, while in law an
inchoate diligence, an arrestment in practice almost invariably operates as.a
completed diligence, especially when wages or salaries are arrested.

TABLE‘Z C
WARRANT SALES EXECUTED AS APROPORTION OF DEBT DECREES: 1979 TO
1983
Debt decrees . _
Sh Cf Sh.Cr ' Total Sales Sales executed'
" Court of LCL L1 Lota as a proportion
Sgssio(r)i - - -ordinary’ - - summary - - debt - executed of debt-decrees -
cause cause decrees
1979 541 7,996 60,184 687217 226 1:304
1980 811 11,560 71,986 84,357 231 1:365
1981 .. 1,203 10,918 59,592 71,713 287 1:250
1982 .. 805 9,675 72,242 - 82,722 403 1:205
1983 .. 767 11,496 68,679 81,142 477 1':170

Sourcé: Civil Judicial Statistics Scotland, Tables 3.10,°5, 9 and"10. (At the time of the submission
of this report, the statistics for 1983 -had not yet been published and-were made avallable tous
by the Scottish Courts Administration: )

The C.R.U. Court Survey Identlﬁed [Table 2A, footnote (2) atp. 8] 13 actions of furthcoming
disposed of in a sample of 5.5% of all actions. chsposed of in the sheriff courts in' 1978: on- this
basis there may have been 236 actions of furthcoming in.the sheriff courts, perhaps 250 in all;
in 1978. In 1983, 179 decrees of furthcoming were granted to pursuers (Court of Session 4: shenff
ordinary cause 6 sheriff summary cause 169): information supplied by Scottish: Courts Adimin-
istration pending publication of Civil Judicial Statistics Scotland 1983, Tables 5, 9:and 10: &
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2.33 There are no published annual statistics on the use of arrestments’ but
the C.R.U. Diligence Survey gives uniquely valuable information on the topic.
The Survey estimated that in 1978 there were 6,900 first arrestments of wages,
salaries or other property or funds of which approximately 6,000 were first
arrestments of wages or salaries and 900 were arrestments of other assets such
as bank accounts and moveable goods: see Table 2.A. Of the 6,000 first
arrestments of wages or salaries nearly 30% were repeated at least once.”
Normally, a first arrestment will not clear the debt and the debtor will
generally make arrangements to pay the balance by instalments over a period.

(iii) Debtors and creditors involved in diligence

2.34 The C.R.U. Diligence Survey gives information on the numbers of
decrees for payment and other debt-related decrees (viz. for recovery of
heritable property and for delivery of moveables) which were passed to
officers of court for enforcement in 1978. It is estimated that 90% of such
decrees in summary cause actions passed to officers of court for enforcement
by poinding, arrestment of earnings, ejection, or recovery of goods were
against “personal” defenders (i.e. named individuals or married couples) and
only 10% against commercial debtors.?> This is about the same ratio as for
debtors against whom a summary cause decree was pronounced.*

2.35 The Survey also shows that the diligence of charge, poinding and
warrant sale is most often used against “personal” debtors rather than
commercial debtors. About 85% of charges were served against personal
debtors and 15% against commercial debtors: at subsequent stages, the ratio
fell slightly, except at the stage of advertisement of sale: 77% of warrant sales
were against personal debtors.’

2.36 Nearly all of the arrestments were against personal debtors (97%) as
compared with 85% of the cases in which a charge was served.

2.37 The relative importance of the different types of debt enforced by
diligence, is illustrated by the analysis in the C.R.U. Diligence Survey of the
pursuer groups involved in enforcing debt-related decrees (viz. payment,
possession of heritable property and delivery of goods). The largest pursuer
group was commercial organisations (19%) followed by national retailers
(11%), finance houses (10% ), local authorities (9%), Electricity Boards (9%)
and Scottish Gas (6%).® Overall local authorities, public utilities and-central
government departments account for 33% of the decrees enforced by

The courts do not possess information on arrestments because, except in the rare case where
an arrestment on the dependence of an action is used prior to the serving of the summons,
arrestments are never reported to the court. _

*The total number of arrestments in execution in 1978 is estimated at about 10,000 made up
of 6,000 first arrestments of wages or salaries, 1,700 single repeat arrestments, and 1,000 multiple
repeat arrestments (in the survey period from 2-13, the majority being two) and 900 arrestments
of property or funds other than earnings. It is thought that there may be about 1,000 arrestments
on the dependence every year (estimate based on a survey of 53-month period in 1974-75 being
arrestments of assets other than earnings).

3C.R.U. Diligence Survey, para. 5.6.

dem. _

SIbid., para 4.1 and Table 1. The ratios were poindings 83 personal: 17 commercial; sale
instructed (viz. intimation of warrant of sale) 81:19; sale advertised 84:16; sale executed 77:23.

C.R.U. Diligence Survey, paras. 5.5 and 5.8 and Annex D, Tables 12-14.
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“ordinary” diligence.' Comparison with the C.R.U. Court Survey discloses
that the only pursuer group to show a marked fall in importance between
decree granted and diligence stages was local authorities (as a result of the
non-enforcement of warrants for ejection); a-few pursuer groups (i.e. national
retailers, finance houses and mail order ﬁrms) instructed relauvely more

dlhgence

Summary warrants for recovery of rates and taxes

2.38 Local rating authorities and the Boards of Inland Revenue and Customs
and Excise may obtain from the sheriff court summary warrants for the
recovery of rates and taxes without the need for a court action. These warrants
are enforced by special poinding procedures which are simpler than the normal
procedure of charge, poinding and warrant sale. A charge is-not served prior
to the poinding and the poinding procedure is not subject to-the supervision
of the sheriff in-the same way as in an ordinary poinding. Rates warrants but
not tax warrants are enforceable by arrestment

2.39 Dlhgence under rates and tax warrants has a sumlar filter effect to
diligence under court decrees. As Table 7.B ‘in Chapter 7 shows, in 1978
summary warrants were granted’ in: respect of almost 5,900 tax defaulters
(Inland Revenue 2,127, VAT 3,745) but in the same year only four sales were
executed under Inland Revenue warrants and less than 10 sales were executed
under VAT warrants. There are no national statistics on rates defaulters but
in 1980-81, summary warrants were granted in respect of almost 38,500 rates
defaulters in Strathclyde region (containing about half of Scotland s popu-
lation): as few as seven sales were executed: see Table 7 A in: Chapter 7.
Lothlan exemphﬁes a similar pattern (ibid. ) :

Section C. The need for refor:m

The objectives of the system of enforcing debts by djhgence L

2.40 . Our consultation elicited a wide range of different views on the scope
and content of the reforms which are needed to the present system of enforcing
debts by dlllgence While therefore it may be too much to:expect unanimity
on the precise reforms required, we hope it may: be possible to obtain general
agreement on the objectives. of a good system' of enforcement of debt by
dlllgence We believe that a statement of those objectives, evemrin very broad
terms, is helpful and 1ndeed necessary T evaluatmg the p present law and

practice.

2141 We see the general objectives of & good system of enforcing debts by
diligence as follows. First, it should seek to provide effective machinery, in

which creditors have confidence, whereby creditors can obtain payment of
their debts. Second, within the constraints imposed by. thie need. to maintain
an effective system of enforcing debts, it should make available procedures
which are designed to have proper regard to protectmg those debtors who
are subjected to diligence from undue ecomomic hardship and personal
distress. ‘The extent to which the public have respect for the system depend's-_

To this. must be added the rates and tax arrears enforced by summary warrant d:hgence see
para. 2.38 below,
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largely on how far the system attains, and is seen to attain, a proper balance
between the twin objectives of effective enforcement and debtor protection.

2.42 It will be seen from the above statement of objectives that we hold to
the view that people who are able to pay their legally binding debts should
be required to do so. This view was not challenged on consultation and, while
there may be divergences of opinion as to what constitutes ability to pay, we
believe. that this view is generally accepted by public opinion in Scotland. If
it were not so, there would be no stigma attached to newspaper advertisements
of warrant sales. We are aware, however, that this view is not universally
accepted since, for example, arguments have been advanced to the effect that
wide classes of consumer debt ought not to be made legally binding at all.’
These arguments are not considered in this report and were excluded from
our consultation for to have admitted them would have required us to review
very wide tracts of substantive law (including rules applicable throughout the
United Kingdom, e.g. on consumer credit and consumer protection) many
of which have only an indirect and even tenuous connection with the law of
diligence. '

2.43  An important yardstick for measuring the real worth of procedures
designed to attain the foregoing objectives is the extent to which the procedures
may properly be regarded as cost-effective.'Somebody must pay for these
procedures, and in the case of most of the procedures, that person can only
be the Exchequer, the creditor or the debtor, or some combination of these.?
Thus, the new or revised diligence procedures and procedures safeguarding
debtors from diligence, if they are to be accepted by government and the
legislature, must make the best and most economic use of public resources
and cause as little expense to creditors and to debtors as is possible consistently
with attaining the objectives of the system. Moreover, in the case of arrestments
of earnings, the system necessarily places a considerable burden on the
debtor’s employer who, it may be assumed, bears no responsibility for the
debt being incurred or for the debtor’s default. Any reform of arrestments
of earnings therefore must in fairness also cause as little trouble and expense
to employers as is practicable consistently with attaining the objectives of the
system. :

First objective: effective enforcement

2.44 So far as the first general objective stated above is concerned, it
emerged from our consultation and the research commissioned for us that
creditors generally regarded the Scottish system of debt recovery and diligence
as providing an effective means of recovering debt. Before summarising the
evidence on this matter, two preliminary points may be made. First, firm and
precise information on the amounts recovered at particular stages of debt
recovery and diligence is lacking because creditors’ records are (or were at

'See e.g. T. G. Ison, Credit Marketing and Consumer Protection (1979) who argues (at p. 288)
that “debt as a cause of action should be abolished for the price of goods sold at retail”.

*We are aware that suggestions have been made in the past that the cost of a reformed system
of debt enforcement should be borne by a levy on creditors on the model of the Redundancy
Fund levy on employers. It is not for us to make proposals on the financing of public expenditure
on debt enforcement, but whatever the source of such expenditure, we assume that the need for
cost-effectiveness would not be diminished.
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the time of the research) generally not arranged" by stage in debt recovery or
diligence reached but in some other order,' and moreover, in the absence of
any system of collection by the courts or some other public agency of debts
due under decrees, there is no method whereby the recovery of decree debts
can be monitored. We have therefore to rely on consultation and the various
research reports which yield valuable information on this matter. Second,
whether the system of dlhgence is effective depends to some extent on what
criterion of effectiveness is employed, and on this opinions may differ. One
approach to- this problem is to say that in assessing the effectiveness of the
diligence stage of debt recovery, it is necessary to have regard not only to that
stage but also to the earlier stages of informal collection by creditors or their
agents and to the court action stage. The justification for this is that the earlier
stages would be less effective in eliciting payment if the later stages of diligence
did not exist as a credible ultnnate sanction. Creditors themselves believe that
this is a correct approach.? Another approach is to look only at the debts which
are enforced by poinding and arrestment procedures On either approach
the evidence is that diligence is effective.

2.45 We have described above the “filter effect” of the debt recovery process
whereby, at each stage of that process, fewer cases proceed to the next stage
as payment arrangements are made or the creditor abandons pursuit. Only
a small fraction (in' many. businesses under 1% and never more than 10%)
of all default debts owed to a creditor proceed to a court action, generally
because satisfactory arrangements for payment are made

2.46 Information on the effectiveness of the court stage in eliciting payment
is provided indirectly by the C.R.U. Court Survey and directly by the O.P.C.S.
Defenders Survey. The C.R.U. Court Survey points out that the court plays
an important constructive role in debt recovery by acting as a channel of, or
spur to, commumcanon between the debtor and creditor.

2.47 We referred at paragraphs 2.23 to 2.27 above to the C:R.U. Court
Survey statistics of cases which were dismissed or resulted in decree for
expenses only, and of cases in which decree was granted but the ¢ase was not
passed to officers of court for enforcement. The C.R.U. Creditors Survey
found that in the great majority of such cases, the reason why the case did
not proceed further was that satisfactory payment arrangements were made
rather than that the creditor abandoned: pursmt and wrote off the debt.

2. 48 The O P.C.S. Defenders Survey found that 84% of defenders in debt
or “debt—related” actions arranged to pay all or part of their debt before,

during or after the court actron 59% had arranged payment by 1nsta1ments
and 26% outright payrnent Debtors who agreed outnght payment were in
almost every case able to pay off their debt. Of those arranging instalments,

just under one quarter (23%) had paid off the debt by the time of the interview
(about six months after decree); 59% were still makmg payments, in 5% of

€. R.U. Creditors Survey, para 7.5. :
*C.R.U. Creditors Survey, para. 1.18and 7.7 to- 7. 9
*C.R.U. Creditors Survey, para. I. 10 :

- *Paras. 1.7'and 6.12."
0Op. cit., p. 47.



cases, D.H.S.S. had taken over the debt; and in only 13% of cases had the
debtor defaulted.

2.49 As regards the diligence stage of debt recovery, it is sometimes said
that the diligence of poinding and warrant sale is an inefficient mode of debt
recovery. This criticism is generally made by persons attacking the system
from the standpoint of debtors and concerned to argue that the harsh or
potentially harsh impact on debtors cannot be justified on grounds of economic
benefit to creditors. The criticism would be justified if the final stage of a
warrant sale could be taken in isolation from the earlier stages in the diligence
and, indeed, the whole debt recovery process of which it forms part. Thus
the C.R.U. Warrant Sales Survey showed that of 285 warrant sales against
“personal” or non-business debtors executed in 1977, the sale recovered the
relevant debt and legal and diligence expenses in only 3% of such sales.! We
do not think, however, that the amounts recovered in warrant sales which
actually take place provide an accurate measure of the economic efficiency
of diligence against moveable goods. That efficiency has to be measured not
by reference to the success or otherwise of the final stage in the diligence
process, but by reference to the success of the diligence process as a whole
in eliciting payment of debt in the far greater number of cases which do not
proceed to that final stage. As the C.R.U. Creditors Survey” observed, any
attempt to measure the €fficiency of diligence by reference to the level of
recovery under warrant sales “can be very misleading because it discounts the
role of diligence as part of the wider system of debt recovery and its role as
a spur to securing settlements before the final stage of executing a sale is
reached”.

2.50 The Edinburgh University Debtors Survey gives information on the
debtors who made arrangements for payment in response to the stages of
poinding and warrant sale from poinding onwards.® More than half the debtors
entered into arrangements for payment by instalments after each step. The
Survey focussed on those who reached the later stages of diligence, in respect
of whom payment arrangements had broken down, and does not give a reliable
indication on the payments made in the greater number of cases where a
charge was served but no poinding followed.? On the other hand the instalment
arrangements often did not last very long and often went but a small way
towards paying off the debt.

2.51 On consultation, only one body representing creditors (the Convention
of Scoettish Local Authorities) commented to us that the diligence of poinding
and warrant sale is inefficient. The Convention represents local authorities
which use the special forms of poindings under summary warrants for the
recovery of rates (as well as diligence under court decrees). Such information

IC.R.U. Warrant Sales Survey, para. 7. In 57% of sales, all expenses and part of the debt were
paid and in 40% of sales only part of the expenses were paid.

Para. 7.9.

*0p. cit., paras. 7.42 to 7.44: see also para. 7.8 (charge); paras. 7.22 to 7.25 (intimation of
warrant of sale) paras. 7.31 to 7.32 (advertisement of sale),

*The proportions were poinding 54% intimation of warrant of sale 72%; advertisement of sale
60%.

STt will be remembered that 46,000 charges were followed by 20 ,000 poindings in 1978: see
Table 2. A at page 14 above.

25



as we have been able to obtain, however, suggests that poindings under
summary warrants for recovery of rates and taxes have a filter effect similar
to poindings under court decrees and that the vast rnajority of rates and tax
arrears are recovered w1thout recourse to-a warrant sale

2:52 Onconsultation, all other bodresrepresentmg creditors: generally agreed
that the diligence of poinding and warrant sale is an effective diligence from
the standpoint of creditors. This view was corroborated by the C.R.U.
Creditors Survey which observed? that the interviews with creditors and debt
collection agencies. showed that the majority of outstanding debt is paid in
response to each stage of the debt recovery process, including the stage of
diligence. |

2.53 Arrestment of wagesisa very effective method of recovery from many
points. of view. Indeed, a main problem is that an arrestment of earnings is
too effective in so far as it leaves the debtor wrthout sufficient funds with
which to maintain himself and his dependants.’ In one important respect
however, arrestments of earnings are not efficient. An arrestment of earmngs
only attaches. earnings due at or before the first pay day following the service
of the arrestment; it does not attach. earnings due on subsequent pay days..
(In cases where earnings are paid in advance, the earmngs are not arrestable.
in: the hands of the employer at all unless they are in arrears at the time when
the arrestment was laid.): As we have seen,* about 30% of arrestments of
earnings are followed by further arrestments of earnings. On consultation,
there was almost universal agreement with our provisional view that a system
of continuous diligence against earnings should be introduced. :

2.54 - Under the present system; the creditor and not the: court instructs an
officer of court to execute diligence. The creditor has freedom to decide
whether and when to execute arrestments of earnings or other funds or
poindings’ of moveable ‘goods; and he may pursue two- or more of these
diligences concurrently or consecutively ascircumstances when ascertained
may require {(subject to certain restraints e.g. on second poindings in the same
premises which we note below) though normally only one is. used' at any one
time. These characteristics of freedom and flexibility preserve the Scottisk
system from-the kind of criticism which has been lévelled” at a system requiring
creditors to make separate applications to the court for each mode of
enforcement and restrrctmg concurrent enforcement

2.55 The system whereby the credltor and not the court, 1nstructs an ofﬁcer
of court to execute diligence works well, from the credltor s point of view,
because the majority of debt decrees are granted in favour of public utilities;
retailers and other commercial organisations who have the necessary resources
and information to instruct diligence and do not need the court’s help in
enforcement. Moreover, creditors who are not corporate bodies. can: ‘obtain
help through the legal aid or legal advice and assistance schemes if the criteria

1See paras. 2.38 and 2.39 above. : S e
*Para.7.7. T TR ST
*Seee.g. Edmburgh Umversny Debtors Survey, paras 6. 3 et seq

-¥Para. 2.33: ‘ ‘ . L

*Seee.g. PayneReport para. 295
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of eligibility are satisfied." It is, of course, true that some creditors-experience
difficulties in enforcing decrees but these are generally difficuities (such as the
debtor’s insolvency or abscondence) which could not be overcome merely by
transferring enforcement functions to the courts.

2.56 -So far as we are aware, the main area where creditors are in need of
help lies in the collection and enforcement of periodical allowance on divorce
and aliment. We have therefore given special consideration to the problems
which face such maintenance creditors and make recommendations which
would enable them to recover current maintenance out of earnings in order
to prevent maintenance arrears from arising.? '

2.57 To sum up, first, we.do not think that the effectiveness of the procedure
of poinding and warrant sale can be measured by reference to the very small
number of cases in which poinded goods are realised at a warrant sale, because
account must be taken of its role, and the role of the court action, in operating
as a spur to arrangements for outright payment or payment by instalments.
Second, while the proportion of debt paid by such arrangements is not known,
it is a substantial amount and is generally regarded as satisfactory by creditors
and their agents. Third, the efficiency of diligence against earnings would be
improved if a system of continuous-diligence against future earnings were
introduced. '

Second objective: debtor protection

Existing safeguards for debtors 7

2.58 The achievement of the second objective which we set out above,’
namely that diligence, though necessarily coercive, should have proper regard
to protecting debtors from economic hardship and personal distress, depends
at present partly upon immunities from diligence against the person (i.e. civil
imprisonment) and upon the exemptions which the law has come to confer
upon certain categories of assets and income; partly upon certain restraints
on the use of poinding and warrant sale recently evolved by the courts; and
partly upon the power .of the court to grant instalment decrees in certain
classes of case. ‘ ‘

2.59 Thus, the common law of Scotland exempted from arrestment against
personal earnings sufficient money for the subsistence of the debtor and his

1“Legal aid” in the present context denotes representation, on terms provided by the Legal Aid
(Scotland) Act 1967 and subordinate legislation, by a solicitor and, so far as necessary by an
advocate; in civil proceedings before a court or tribunal, and in taking steps preliminary or-
incidental to such proceedings. It includes the outlays as well as the fees incurred in such
proceedings. Legal aid is available to persons whose disposable annual income or disposable
capital do not exceed certain prescribed amounts. The legal aid scheme is supplemented by a
statutory scheme providing for legal advice and assistance to be given at public expense under
the Legal Advice and Assistance Act 1972 over the whole field of Scots law. Advice covers-oral
and written advice by a solicitor on any legal problem. Assistance covers negotiations by a
solicitor on a client’s behalf with a view to settlement of a claim by or against him, but generally
stops short of actual representation before a court or tribunal. Eligibility depends on the
disposable capital and income falling below prescribed upper limits. :

See para. 2.162.

*Para. 2.41.
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dependants,’! and it exempted ordinary clothing and tools of trade from
poinding or arrestment.> These common law principles or rules are nowadays
less important than the statutory provisions imposing ﬁxed limits (half the
balance above £4 per week) on. the arrestment of wages;’ exempting social
security payments from arrestment;* exemptmg certain “necessary” household
goods from poinding;’ abolishing cw1l imprisonment as a general creditor’s
diligence® and restricting civil imprisonment to- cases of wilful default in most
of those few categories of debt (ahment tax penalties and rates) where it

remains competent T

2.60 Until recentl'y, it was difficult for an insolvent debtor to free himself
from the threat of repeated poindings held over him by a determined creditor
(unless the debtor was prepared totake the drastic step:of petitioning for his
own sequestration under bankruptcy legislation which: few consumer debtors
do). In recent years, however, some important restrictions: on creditors’
powers to use the diligence of poinding and warrant sale have been imposed
by the courts. and: by statute including restrictions on. the normal duration of
poindings,’ on repeated poindings’ and on second warrants of sale.'” Moreover,
at.one time, a creditor who had peinded-goods ceuld pursue his diligence to
the final stage of warrant sale even though it was clear that the expenses of
the advertisement and sale alone would exceed the proceeds of sale and that
expenses would thereby be added to the debt without direct financial benefit
to the creditor. Indeed, in small debt poindings, no application for warrant
of sale was necessary." With the replacement in 1976 of small debt procedure
by summary cause procedure, however, creditors must now in all cases apply
to the court for warrant of sale,'* and the courts have recently developed the
law by assuming powers to refuse warrant of sale on equitable grounds, and
exercised the powers where the likely proceeds of sale would not cover the
expenses of advertisement and saIe. B ‘These changes have had a considerable

"This- principle (known:as the. beneﬁcmm competennae) is. now. in- practice only apphed in
‘connection with: bankruptcy sequestrations, trust deeds for creditors, and. “ahmentary” liferents,
annuities and pensions.. . _

?See paras. 5.48 and 5.51. S '

*Wages Arrestment Limitation (Scotland) ‘Act'1870-as amended: thc exemption does not, apply
where the debt enforced by the arrestment is alimentary. _ _

“See para. 2.141, footnote 1.

‘Law Reform (Dlhgence) (Scotland) Act 1973 _ .

“SDebtors (Scotland) Act 1880. ) ‘

’Civil Imprisonment (Scotland) Act 1882; Local Government' (Scotland) Act 1947, s. 247(5).
In the case of tax penalties, civil imprisonment is competent without an application to the sheriff
but the procedure is never used in practice. See paras. 7.70'to 7.80 below.

*New Day Furnishing Stores Ltd v. Curran 1974 S;L.T. (Sh:Ct.) 20; Practice Notes of the
sheriffs.principal have been made limiting directly-or indirectly the effective duration of poindings
to.6 months. (See Chapter 5-below for a dlSC’llSSIOl'l of the cases and Practice N otes~referred to
in the footnotes to this paragraph.) ... -

SIdem: the restriction prevents. a second’ pomdmg (of any goods not merely the same goods)
on the same premises for. the same debt uniess- pomdablc goods have beem brought on to: the
premises since the first poinding. .

“City Bakeries Lrdv. §: & $. Snack Bars & Restaumnts Ltd 1979 S. L T (Sh Ct )28

HSmail Debt (Scotland) Act 1837, 5. 13. :

PThe procedure: in poindings and warrant sales on all court decrees mcludm summasry cause
decrees, has since’ 1976 been regulated: by: the: Debtors. (Scotland): Act 1838, which formerly
applied only to Court of Session and sheriff court ordinary action decrees-and summary diligence:

PSouth of Scotland Electricity Boardv. Carlyle 1980°'S.L.T. (Sh.Ct.)98.
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impact: in the early 1970s, warrant sales under small debt procedure alone
numbered between 931 and 1,861 per annum’ whereas summary cause sales
have recently ranged between 341 and 145 per annum.?

2.61 Another important power available to the court which has the effect
of protecting debtors unable to pay from the immediate threat of diligence
should also be mentioned. That is the power of the court to order payment
of the debt by instalments rather than in one lump sum. This power was
originally introduced in 1837 in small debt actions,’ and when the small debt
procedure was replaced by summary cause actions in 1976, a similar power
was conferred on the court.* This power is subject to two limitations. First,
it only applies in summary cause actions i.e. where the principal sum does
not exceed £1,000. Second, it cannot be used following the grant of decree
sO as to convert an “open” decree for payment in a lump sum into a decree
for payment by instalments.

2.62 In addition, instalment orders are, or will be, competent in certain
special classes.of debt. Thus, in relation to sums due under a moneylender’s
agreement, the court could make an instalment order at any t1me before
payment (even after decree) under the Moneylenders Act 1927.° When that
Act was replaced by the Consumer Credit Act 1974 on 19 May 1985.° the
courts were empowered to grant “time orders” providing for payment by
instalments of sums due under consumer credit and hire agreements which
are “regulated” within the meaning of that Act and under related security
agreements.’

The impact of diligence on debtors

2.63 The foregoing safeguards for debtors are not inconsiderable, but it
appears both from our consultation and the research commissioned by us that
debtors subjected to diligence, especially the later stages of poindings and
warrant sales, are generally unable rather than unwilling to pay the debt
outright and that diligence can have a very harsh impact on debtors and their
families not only in their effect on the debtor’s financial position, but also
because they occasion personal strain and distress.

2.64 Inability to pay. The fact that debtors subj ected to diligence are generally
unable rather than unwilling to pay emerges strongly from the research into
debtors’ circumstances commissioned for this report. Ability to pay is a
complex notion but continuity of employment and level of income are clearly
important indexes. The O.P.C.S. Defenders Survey of defenders in debt or
debt-related actions® found that at the time of the survey (1978), while 5% of

'The small debt sales executed between 1970 and 1975 were 1,431 (1970); 1,861 (1971); 1,175
(1972); 931 (1973); 1,775 (1974) and 1,753 (1975): Civil Judicial Statistics Scotland for 1970 to
1975, Tables 11.

*Table 2.B.1 at page 19 above.

38mall Debt (Scotland) Act 1837, 5. 18.

“Sheriff Courts (Scotland) Act 1971, s. 36(4); Summary Cause Rules, Form U2.

’S. 18(f).

%Consurner Credit Act 1974 (Commencement No. 8} Order 1983, (S.1. 1983/1551).

"Consumer Credit Act 1974, s. 129(2)(a): see paras. 3.119 and 4.194 et seq. below.

®].e. actions for payment, and summary warrants for recovery of rates, actions for recovery of
goods or heritable property.
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men in Scotland were unemployed and actively seeking work,' among debtors
interviewed the proportion unemployed and actively seeking work' was as
high as 20%; only 45% of debtors interviewed were in full-time employment
at the time court action started.? It was also found that 41% of debtors were
living in households where the main source of income was likely to be state
benefits since neither they nor their spouse (if any) were in employment.?
Nearly half the debtors who were unemployed or temporarily sick had been
out of work or away from work for at least six months.and over three-quarters
for over three months. A clear picture emerged of debtors and their spouses
as people on low incomes: over a third of debtors had a weekly income of
not more than £30, well below the national average. *Ablllty to pay is clearly
also affected. by factors such as household size, the number of dependent
children and the number of working adults; of partlcular importance is the
relat1onsh1p between the number of earners and the number of dependent
children in the household. Again, debtors were more likely to live in
households with-dependent children than the population in Scotland generally.

Over two-fifths. of debtors with three or more dependent children were living
in households where neither they nor their spouse were. in full-time work.’
While debtors.were typically young (nearly half were aged under 35) married
and with dependent children, and were more likely to be inmanual occupations
(if employed at all) and on a low income, rates debtors (normally pursued
by summary warrant) were more likely to be older in fuIl-tlme employment
and with a higher average income:

2.65 A similar picture of debtors as people on low incomes experiencing
difficulty in paying debts emerged from the Edinburgh University Debtors
Survey of the impact of diligence on 100 debtors.® That survey suggested that
debtors subjected:to dﬂlgence tended to-be:

“young people (mamly in their 30s); they had larger fannhes than the

~ general population, most of their children being of school age. The men

- were mainly in working class occupations with a particularly large number

“in unskilled and semi-skilled'manuat occupatlons Unemployment was high

and lasted for long periods while: household incomes were low; very few

~wives in families with dependent children went out to work. Although

many households were in poor financial circumstances when they took on

“their debts, many others subsequently expenenced loss of employment

and/or a drop in income and were m poor ﬁnanc1al cncumstances When
they received the summons.’

‘I[.¢. as opposed to retired:persons, housewives and others mot seeking work.. S

“2Section 2.2: Table-2.4. A further 4%-were working part-time: The remaining 31% of debtors
who were not working included the retired, housewives, or others not seeking work.

*This percentage includes cases where the debtorsandspouses were (a) unemployed and acnvely
seeking work, or (b) retired persons, housewives, sick or disabled w1th o ]ob to return to and
others not seeking work.

*The average weekly earnings. in Scotland in 1978 of manual employees over 21 was. £81 40
(men) and £50.20 (women) and for non-manualemployees was £99:80 (men) and £56.60 (women)
Scotish Abstract of .S'mmncs No. 10/1981 Table 10 2(HM.S. O ) S

Section 2.3. ' -

®Part 2. For example a quarter of the sample were unemployed when. the credlt was. extended
or debt contracted; over-half (58)-when the summons: was. served; and: overa third at the tnne :
of interview (when a particular step in diligence had just taken place) Para. 2.4. :
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2.66 The research into debtors’ circumstances (which was based on interviews
with debtors) found little evidence of deliberate non-payment or delayed
payment. The O.P.C.S. Defenders Survey' found that only 1% of debtors
delayed settlement as a matter of principle; 9% refused to pay the original
debt because of some dispute with the creditor; about two-thirds said they
got into debt because they simply did not have the means to settle. For 13%
the debt resulted from an oversight concernmg payment. ‘The Edmburgh
University Debtors Survey? classifies the main reasons for default given by the
100 debtors interviewed as follows: unable to pay due to loss of income (37)
or to increased commitments (16); unwilling to pay (17); marital difficulties
(5); able and willing to pay but-blamed themselves (8) or a third party (13)
or attributed non-payment to misunderstanding with the creditor (4). Since
diligence is the last stage in a process which, as we have seen, is very
protracted, and gives debtors able to pay ample opportunity to do S0, it is
scarcely surprising that debtors who are subjected to diligence, particularly
the later stages of diligence, are frequently unable rather than unwilling to
pay the debt outright.

2.67 Economic and social impact on debtors. The Edinburgh University
Debtors Survey (which was based on interviews with 100 debtors who had
been subjected to arrestment or stages in the diligence of poinding and warrant
sale) also provides evidence as to the harsh economic and social impact which
these diligences can have on debtors and their families. The impact on debtors
of arrestments of earnings and of poindings and warrant sales tend to be
different. Arrestments of earnings (which attach half the weekly wages above
£4 or, in the case of aliment, rates and taxes, the whole wages) have a more
severe impact on the debtor’s financial position than poindings and warrant
sales. The Edinburgh University Debtors Survey® found that the amounts
deducted by employers operating wages arrestments were considerably greater
than the debtor could reasonably afford to pay: 14 of the 22 debtors’ households
for which complete information was available had their incomes reduced by
arrestment beneath the household’s entitlement to supplementary benefit,
and of these nine were left with less than 80% of supplementary benefit levels
and four with less than 50% of supplementary benefit levels. Most arrestments
of earnings (70%) are not repeated and where the arrestment itself does not
recover the debt, the arrestment may induce payment arrangements. The
Edinburgh University Debtors Survey found that the economic impact of
charge, pomdmg and warrant sale procedures was less than that of arrestments
of earnings.* As we have seen, “the diligence of pomdmg rarely proceeds to
the stage of a warrant sale and the-earlier steps in the diligence (the service
of a charge, the execution of the poinding, the grant of warrant of sale and
its intimation to the debtor, the advertisement of sale) or the threat of the
next step, and the threat of the sale itself, are used to spur the debtors to
make informal arrangements for payment by instalments out of income. Thus,
pressure may be put on a debtor to agree to pay by instaiments at a level

Section 4.1.
?Paras. 4.1 and 4.2.
*Paras. 6.3 and 6.4.
“Para. 7.41.

31



which he cannot meet.! In strict law he is liable for the expenses of any new
step in diligence executed as a result of his default in payment of the
instalments, though in practice if the debtor fails to meet the instalments, the
expenses, as well as the balance of the debt, are generally irrecoverable and
the creditor abandons pursuit. After decree, as already mentioned, the debtor
cannot apply to the court to have the dﬂlgence delayed or stopped or for time
to pay for exampie by instalments of amounts which he can pay. Further, in
a case where it is uncertain whether the likely proceeds of sale of pomded
goods would justify the grant of warrant of sale, a low income debtor may
be put under pressure to pay the debt, out of for example social security
receipts, by threat of a sale for which the court could not in law competently
grant warrant.? The debtor must await the creditor’s application for warrant
of sale and cannot have that threat removed by himself making an apphcatmn
for recall of the pomdlng

2.68 . The Edinburgh Umversny Debtors Survey concluded that the lesser
economic impact of charge, poinding and warrant sale (as compared with
wages arrestments) was more than offset by the very considerable social and
psychological effects on debtors of poinding and warrant sale procedures,
especially the later stages of the diligence.* It appears likely that: debtors fear
and resent newspaper advertisements of warrant sales-in their home more
than they dislike the sale itself.> The survey found that arrestments often had
a very substantial adverse effect on the debtor’s relationship with: his or her
spouse, probably due to the loss.of income.® Poinding and warrant sale tended
to have bad effects on the health of the debtor or the debtor’s spouse probably
due to anxiety associated with the humiliation of the later stages of diligence
and this increased as diligence proceeded from poinding to advertisement of
the sale (the “high-peint” in the process).” Other features of the diligence
resented by debtors include the execution of a poinding in the presence of
friends or relatives of the debtor,®and the low valuatlons placed on household

goods by officers when executmg a poinding.®

2.69 The executton of dlhgence in mapproprlate cases tends to exacerbate
the effect of two other problems in dlhgence namely dlhgence expenses and
multiple debt.. L _ ‘

2.70 Dtlzgence expenses Although the creditor must in the first instance pay
the expenses of a debt action to his solicitor and diligence expenses to the
officer of court, those expenses are in law recoverable by the creditor from
the debtor, so that the burden of the original debt falling on the debtor may
be increased by the further burden of the expenses of its enforcement. This
burden of expenses may become considerable, whether it is measured by

See e.g. Edinburgh- University Debtors Survey, paras. 7.8, 7:20, 723, 7.25,7.31, 7.43 and.
7.44.

2Under the test laid downin S.5.E.B. V. Carlyle 1980 S. L T. (Sh Ct ) 98 see para 2 60 abovc

3See para. 2.155, head (7) below.

‘Edinburgh University Debtors Sutvey, para. 7 41 o

*Ibid., paras. 7.20;7.26, 7.28 and 8.6. e

®Ibid., para. 8.7.

’Ibid., paras. 8.8 and 8.9.

8fbid., para. 7.11. :

°Ibid., paras. 7.14and 7.15.
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reference to the original debt or by reference to the value of the assets against
which diligence is done. The amount of expenses involved depends, among
other things, on the number of procedural stages through which diligence is
required ‘to pass and the most frequently used diligence of peinding and
warrant sale has, as we have seen, several such stages. As a result the situation
can, and does, arise in which the likely proceeds of sale of the goods to which
the creditor has recourse may not only be less than the amount of the debt,
but may be less than the aggregate expenses incurred in the diligence.!

2.71 Multiple debt. Where a debtor is subjected to diligence in respect of
one debt, and is simultaneously in arrears with other debts, the execution of
diligence may aggravate the problems arising from his multiple indebtedness. -
Such a “muitiple debtor” may enter into arrangements for instalment payments
with the creditor who has executed diligence and thereby increase the
likelihood of his defaulting in his obligations to his other creditors. Alter-
natively, he may react passively by taking no action with regard to any of the
debts with the consequence that he may ultimately become subject to diligences
instructed by his creditors simultaneously. Scots law. provides no machinery
outside bankruptcy procedures whereby arrangements can be made for the
orderly collection and payment of debts due by a multiple debtor to his
several creditors. -

The primary aim of reform

2.72 Summarising the foregomg anaiys;s we have concluded that the present
system of diligence fulfils its first main objective of effective enforcement and
is generally regarded by creditors as satisfactory. The diligence of charge,
poinding and warrant sale is an effective method of recovery not as a direct
means of realising the debtor’s moveable goods in those very few cases-which
reach the ultimate stage of warrant sale but rather as a sanction inducing
payment arrangements in the far greater number of cases which do not go
beyond the earlier stages of that diligence and of the debt recovery process
as a whole. Arrestments of earnings, which only affeet wages or salary payable
on one pay day, are effective only because too much is deducted from the
debtor’s earnings under an arrestment, and it is a considerable disadvantage
of the diligence from the creditor’s standpoint that it does not attach future
earnings.

2.73 On the other hand, it emerged from consultation and the research
commissioned by us that the system does not satisfactorily attain the second
main objective of protecting debtors who are subjected to diligence from
undue economic hardship and personal distress. The evidence suggests that
most debtors subjected to diligence are unable rather than unwilling to pay
the debt outright out of income or savings and can only pay by instalments.
The fear of the later stages of the diligence of charge, poinding and warrant
sale, especially the advertisements of sales in the debtors’ homes, and other
factors including the restricted time-scale of the diligence, induces debtors to
agree to arrangements for payment by instalments at a level which they cannot
meet. Moreover, diligence expenses increase the debt. Only a restricted use
is made of the right to apply for a summary cause instalment decree and there

'See para. 2.49 above.
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is no other means whereby debtors can obtain an extension of time to pay
free from the immediate threat of diligence. Furthermore, arrestments of
earnings leave debtors with insufficient funds for the support of themselves
and their families. On consultation, it was generally agreed that the primary
aim of reform should be to introduce new safeguards protecting debtors
subject to or threatened by diligence from: undue economic hardshrp and

personal distress.

Section D. Dtscretwnaty control of dtl:gence posszbl‘e options.

2.74 While it was generally agreed on consultation that the pnmary aim of
reform should be to introduce new legal safeguards protecting debtors. who
are subject to- diligence, or the threat of diligence, from undue economic
hardship and personal distress, our consultation also revealed that a broad
range of diffe-rent’views exists on what form the safeguards should take. .

2.75 The possible safeguards which could be employed include powers,
conferred on a court or quasi-judicial bedy, to controf enforcement by making
orders preventing, restricting, stopping or delaying diligence. The power to
make such orders might be supplemented by powers to make orders giving
the debtor time to pay a particular debt or debts by instalments or otherwise,
or orders making provision for the orderly and regular payment by a multiple
debtor of all the debts due 10 his several creditors. The possible safeguards
might include orders (such as are traditionally found only in bankruptcy
procedures) which would go beyond the stoppage of diligence: or extension
of time to pay, and would give an-insolvent debtor a discharge of a debt or
debts normally on payment of a compesition of less than 100p in the pound:
Or the safeguards might consist of restrictions on enforcement imposed, not
by orders of a court or other body, but by operation of law, such as.exemptions
of particular categories of property or-of categories or: Ievels of income:from
diligence,. or immunity from diligence: of particular. classes of debtor. Each
of these safeguards couid: take a variety of different forms. Where' the
safeguards involved discretionary powers conferred en a court orquasi-judicial
body, the powers. might be introduced at early or late stages. of the process
of debt recovery. Such:powers might be exercisable by the court. or other
body of its.own accord, or on the debtor’s application; or in court actions. or
enforcement proceedmgs initiated by the creditor. Nearly all of the solutions
discussed in our consultative memoranda or proposed to us on consultation
involved different combmatlons or packages of these dzﬂ:erent forms of
debtor protection. ~ SRR : :

2.76 In considering the var.ious poliey options, it seems helpful to make a
somewhat rough distinction between twe broad categories of reforms safe-
guarding debtors, namely, on the one hand, the introduction or revision of
discretionary orders ~made by a court or other independent body, authorising
diligence or controng diligence. (i.¢.. preventing, restnctmg, stopping or
delaying it) and, on the other hand, reforms of the manner in which the main
diligences of poinding and sale and arrestment of earnings are carried out,
of the legal rules. on exemptlons from. those diligences,. and of the. spec1ﬁc
conditions: and safeguards buiit in to- these. diligences. These two categories
of reforms are distinguished for ease of exposition though to some extent they
overlap. In this Section and Section E of this Chapter we constder what kind
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of system of discretionary orders authorising or controlling diligence should
be available leaving till Section F the question (which is just as important)
of the specific reforms required to the diligences of poinding and sale and
arrestment of earnings. '

2.77 Our consultation revealed widespread support for the introduction of
discretionary orders controlling diligence. There was, however, a measure of
disagreement on the answers to five important questions of policy, namely:

What body should have Jurisdiction in entertaining debt actions and in
authorising and controlling diligence—the ordinary courts of law or a body
specially created to exercise that jurisdiction?

Should a debtor’s disclosure of his means to that body be a compulsory
prelude to enforcement or alternatively a condition of a voluntary application
by the debtor to that body for the control of diligence?

At what stage in the whole process of debt recovery should orders controlling
diligence be available?

What types of order controlling diligence should be available (e.g. orders
giving the debtor time to pay by instalments or otherwise; orders providing
for the orderly and regular payment of debts due by a multiple debtor;
summary bankruptcy procedures; or orders declaring individual debts to
be wholly or partly unenforceable)?

What procedural or other reforms are needed to make the orders readily
available to those debtors for whom they are designed?

In this Section and Section E we attempt to give reasoned answers to these
questions. : _—

2.78 Our research and consultation also suggested that a choice has to be
made between the following different types of system, namely:

(1) a system whereby diligence enforcing a debt could not be used unless
and until the court, or a newly created special tribunal or arbiter, in
an application by the creditor for enforcement by diligence, decided
on the basis of an enquiry into the debtor’s means that enforcement
by diligence was appropriate in the circumstances of the case (see
paragraphs 2.79 to 2.110 below);

(2) a system which would allow a creditor to pursue his debt by court
action and diligence as under the present law, but would confer on the
debtor a new right, exercisable at early or late stages of the debt
recovery process, to apply to-a special tribunal or arbiter for an order
controlling diligence (see paragraphs 2.111 and 2.112'below);

(3) asystem whereby, after a charge had been served following on a decree,

diligence was replaced by a summary bankruptcy procedure (see
paragraphs 2.113 and 2.114 below); and

(4) a system on the lines of that described at head (2) above but with the
important modification that the debtor would apply to the court, rather
than a special tribunal er arbiter, for an order controlling diligence (see
Section E below).
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(1) One possible option: enforcement conditional on discretionary authorisation
by court or special agency and on prior compulsory means enqury

2.79 Turning to the first of these options, we have considered three different
schemes whereby enforcement by diligence would be conditional on discre-
tionary authorisation and a prior means enquiry to which the debtor would
be compelled to submit. The first of these is the setting up of a single
centralised enforcement agency, called an Enforcement Office, such as has
been recommended for England and Wales and established in Northern
Ireland, which would authorise and control enforcement after the debt was
constituted by a court decree. The second would require that the ordinary
courts of law should grant or refuse authorisation of diligence on the basis
of a means enquiry in all cases. The third would involve the transfer of
jurisdiction in the “constitution” of admitted debts.(i.e. debts in which liability
was not disputed) from:the courts to-a. body called a debt arbitration service
which would also have powers to authorise or refuse to authorise-enforcement,
on the basis of a means enquiry, of all debts “constituted” in undefended
cases by the debt arbitration service and in defended cases by the courts.

(a). Centralised enforcement office (Payne Report and Enforcement of Judg-
ments Office, Northern Ireland) _

2.80 In our Consultative Memorandum No. 47,! we sought views on the
possibility that an Enforcement Office should be established in Scotland
against the background that s1m11ar proposals had been made for England and
Wales. by the Payne Report,’ that such an agency already existed in Northern
Ireland * and in the light of suggestions by the Law Society of Seotland that
the concept of an Enforcement Office might merit serious consideration.*

2.81 If an Enforcement Office system were to be introduced on the lines
described in our Comnsultative Memorandum, the right to do diligence would
cease to be a right available to a creditor, but would become the exclusive
right of a new public agency, the Enforcement Office, to whom a creditor
would require to apply if he wished to enforce a debt. The Enforcement
Office would have both the executive function of carrying out the competent
modes of diligence and the judicial function of granting warrant for and
controlling diligence. The Office would be staffed by full-time, salaried civil
servants of the Scottish- Court Service. Certain of the more important orders
controlhng enforcement would be made by sheriffs attached to the Office and
exercising its jurisdiction or “judicial officers” employed within the Office.

Where a creditor applied for the enforcement of his debt, the Enforcement
Office would: decide: whether enforcement should be permztted or whether
controls should be imposed on: enforcement: Its decision would be made on
the basis. of a prior enquiry into the means and circumstances of the: debtor.
In the case of larger debts at least, before the creditor was. put to-the expense
of making an application: for enforcement,, he would be entitled to:apply for
a compulsory means enquiry for a smaller fee than that exigible for an

application for enforcement. In those cases. where the Enforcement Office

Paras. 1.82 to 1.86; Appcndlx C.
CZPartIII. -
3Judgment:s (Enforcement) Act (Northem IreIand) 1969 whlch w1th amcndmg enactments is
now consolidated in the Judgments Enforcement (Northern Iteland) Order 1981 (S.1. 1981/226).
“Similar schémes: have beer recommended in other’ Commonwealth jurisdictions. including
Ontario and New Brunswick. - :
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thought that diligence should be restricted or regulated in any way, it would,
acting in its judicial capacity, make the appropriate orders controlling
enforcement. In those cases where the Enforcement Office thought diligence
was appropriate, it would be able to use any available modes of diligence to
enforce the debt just as a creditor would at present. An Enforcement Office
could also, if desired, be given responsibility for the collection of debts whose
enforcement it authorised. The Enforcement of Judgments Office in Northern
Ireland acts as a collecting agency in certain cases (e.g. attachment of debts
or earnings),! and the Payne Committee considered that, if an Enforcement
Office were introduced in England and Wales, it might collect debts due
under decrees lodged for enforcement to enable the Office to control the
course of 2fsnforcemve:nt and to distribute the proceeds among several judgment
creditors.

(b} Compulsory means enquiry prior to authorisation of diligence by court
2.82 The requirement of a compulsory means enquiry prior to diligence
could be engrafted on to the present system of court action and diligence
without establishing an Enforcement Office. In such a scheme, the court
would grant decree for payment of a debt or expenses in an action but, in
contrast to the present law, the decree would not contain a warrant for
diligence. Instead, after obtaining decree, the creditor would be required to
make a special application to the court for leave to enforce: the decree by
diligence. In such an application, the court would decide whether or not to
grant leave on the basis of an enquiry into the debtor’s means or ability to
pay. Examples of means enquiries as a compuisory prelude to a particular
method of enforcement can be found in other jurisdictions including England
and Wales, where such enquiries are a prerequisite of attachment of earnings
orders.’ In the scheme now under consideration, however, a means enquiry
would be necessary before any method of enforcement was used.* There is no
exact Scottish precedent.” On consultation, a scheme on these lines outlined
in our Consultative Memorandum No. 48° received some support though it
was rejected by the majority of those who commented.

(c) Debt arbitration service replacing court actions for debt and diligence
2.83 The concept of a debt arbitration service, which has been developed
by the Scottish Council of the Labour Party’ among others,® would involve the

'Judgments Enforcement (Northern Ireland) Order 1981, articles 70(1) and 73(2).

*Paras. 416-421.

*Attachment of Earnings Act 1971.

“Legislation requiring a means enquiry before the use of any method of enforcement has been
enacted in the State of South Australia—Enforcement of Judgments Act 1978—but we understand
that the legislation has not been brought into operation.

°The nearest analogue is the procedure in the Civil Imprisonment (Scotland) Act 1882, s. 4,
for imprisonment of alimentary debtors for wilful failure to pay arrears of aliment within the days
of charge. The onus is on the debtor to prove that his failure was not wilful. Warrant will not
be granted if since default the debtor has not possessed, or been able to earn, the means of paying
the arrears, and again the onus of proving this appears to rest on the debtor. There is no question
of compelling the debtor to appear for a means enquiry by imposing a fine or an additional period
of imprisonment.

®Paras. 1.20 to 1.26. ,

"Policy Statement on Warrant Sales presented to the 67th Scottish Conference of the Labour
Party, March 1982,

*See e.g. Adler and Wozniak, “More and Less Coercive Ways of Settling Debts”, Scottish
Government Yearbook 1980, 161.
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creation of a new public service or agency which would assume responsibility
not only for the enforcement of debts but also for constituting the debtor’s
liability to pay undisputed debts. Unlike the two schemes just described, it
would therefore affect the court action stage of debt recovery.

2.84 The arguments for such a scheme are based on the premise that the
courts as. such have no necessary or useful function in relation to undisputed
debt. It is argued that in those cases (which constitute the overwhelming
majority) where a debtor does not dispute his liability to pay, no need arises
for any “adjudication” by a court. Whatis needed, itis said, is an investigation
by an appropriate body mto the question of how the debt can best be paid
having regard to the individual debtor’s circumstances. That body, it is argued,
ought not to be the court but should be a new public agency staffed by
salaried officials and supplemented by debt counsellors. The function of this
“debt arbitration service” would be to assess each individual debtor’s
circumstances and its arbiters would have the power to make appropriate
orders for payment of the debt in the light- of that assessment

2.85 The pursuit and recovery of debts under the proposed system: of
arbitration would, as we understand it, be likely to work in this way:

(1) Where there was default in payment of a debt and the creditor sought
repayment, he would require to approach the debt arbitration service
who would contact thie debtor and would arrange for one of their debt
counsellors to visit the debtor for the purpose of dlscussmg a voluntary
arrangement for payment.

(2). That dlscussmn would. proceed agamst the background that unless there
was a dispute as to the existence of the debt {in which case the courts
would require to be involved); the manner of its payment and the
sanctions for non-payment Would fall to be determmed falhng agree-
ment, by arb1trat1on : - :

3) In those cases where the debt counsellor could not obtain a voluntary
- agreement between debtor and creditor and resort to arbitration became
necessary, the arbitration itself would: take the form: of an informal
hearing before an arbiter who would decide, in the light of information
disclosed by the debtor and the creditor, on an equitable method of
payment. The arbiter would be empowered to-make orders for payment
- by periodic instalments or otherwise; on default, orders for deduction
from wages at source; and orders declaring the debt unenforceable or
reducing the sum payable It would appear that poindings’ and warrant

. saleswould not be permitted, though this is.not entirely clear.*
" (4) In those cases where the debt arbitration service did oerder d’ebtsjto be
enforced the service would also act as an agency for the collection of

) the debtsin question-.. :

.-In- the case of a debtor who- refused to. co-operate’ in: the proceedmgs,_ the Statement
acknowledged that there is an argument for retaining the summary cause procedure. -
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Advantages of schemes based on compulsory means enquiries

2.86 There is little doubt that schemes on the lines which we have just
described, assuming that they were practicable, would give substantial
protection to debtors from the harsh effects of diligence and solve some of
the problems of the present system (although, as we mention below, only at
the cost of creating or aggravating other problems).

2.87 First, we have seen that creditors are usually willing to accept payment
by instalments from debtors in genuine financial difficulties. Unfortunately,
debtors who can only pay the debt by instalments or after a breathing space
often fail to make contact with the creditor to explain their position and to
negotiate payment arrangements. Thus the Scottish Association of Citizens
Advice Bureaux (whose bureaux act among other things as debt counselling
agencies and as “brokers” for informal payment arrangements') observed to
us: “The basic problem in CAB experience is getting the debtor to come
forward at an early stage in the debt recovery process to state explicitly the
circumstances which prevent timeous repayment of the debt”., A procedure
for making payment arrangements based on a compulsory means enquiry
conducted by an independent body before diligence was begun would, in
cases where the debtor submitted to the compulsion, bridge this communication
gap. The creditor would be compelled to consider payment arrangements
proposed by the debtor or independent body at a stage when, according to
the evidence of debt counselling agencies,” creditors are more receptive to
offers to pay by instalments or requests for time to pay than they are at the
later stages of diligence.’

2.88 Second, a compulsory means enquiry conducted by an independent
body before diligence was begun would enable that body to impose on the
parties arrangements for payment by instalments of reasonable amounts and,
if these arrangements were successful, both creditors and debtors would be
relieved of the burden of diligence expenses. It would also in some cases
prevent the execution of unproductive arrestments, charges or poindings.

2.89 'Third, a compulsory means enquiry by an indepedent body would often
enable that body to select the most appropriate mode of diligence in the
circumstances. This may be a considerable benefit given that poindings are
quite frequently used, even though the debtor has arrestable earnings, simply
because the creditor does not know the name and address of the debtor’s
employer.

2.90 Fourth, a compulsory means enquiry system would make possible the
introduction of a system of attachment of earnings orders, in which the levels
of deductions are fixed by reference to the circumstances of the particular
debtor, and which has therefore some advantages over a system of earnings
arrestments, such as we recommend below, where deduction levels are fixed
by legal rules.

1See C.R.U. Debt Counselling Survey, Part 5.

?C.R.U. Debt Counselling Survey, para. 5.31.

3At the later stages of the diligence of poinding and warrant sale, there are and have to be limits
on the duration of the poinding and these restrict the scope for negotiated settlements. We make
proposals later for relaxing the time limits on the duration of poindings in order to encourage
negotiated settlements of reasonable amounts.
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Disadvantages of schemes based on compulsory means enquiries

2.91  Although a system of enforcement conditional on prior compulsory
means enquiries would confer significant benefits, it would suffer from
formidable disadvantages. The experience in criminal fines cases suggests that
a compulsory means enquiry system would present difficult problems.' Fo
have even a chance of being aeccurate, a means enquiry must involve  a very
complex process and even then a wholly accurate picture may not emerge.
As the Scottish Council on Crime observed in relation to fines:

“Even with time and manpower available for the purpose, it is not. easy to
establish an individual’s. means—his capital, income and commitments,
- necessary and less than necessary. This has, for instance, been the expenence
of the Supplementary Benefits Comlmssmn in assessing disposable income
-~ and. dlsposable capital for the purpose. of the civil legal aid scheme. The
~calculation is, by itself, quite complex and it requires exact information of
a kind which is avaﬂable only if the person belng assessed will, and can,

declare it accurately.”?

If a complex task of this kind were to be attempted in all cases. befare
enforcement, the price would be considerable delay in the enforcement of
diligence in those cases which eventually proceed to.diligence. Given that the
time scale is protracted anyway, the delay may not matter in many cases,
though in othet cases 1twould Thereare, however more: senouschsadvantages
than delay.

2. 92 Relevance of the “ﬁlter effecr” Asystem making enforcementcondltlonal
on a means enquiry in every case where enforcement is sought might be
realistic if most of the debt-cases in which court actions are raised, or diligence
is instructed, reached the harsh later stages of poinding and warrant sale. But .
in reality, the actual position: is very different because of the filter effect on
the debt recovery process which we have described above.. It follows from this
filter effect that the earlier in the debt recovery process.a.compulsory means
enquiry is held, the greater will be the number of inappropriate cases (i-e.

of debtors able to pay or not at risk of suffering the later stages of poinding
and warrant sale procedures) which will be caught by it. The O.P.C.S.

Defenders Survey discloses that most debtors involved in debt and debt-
related actions arrange to settle their debt by payment before dlhgence is
commenced and shows how debtors. raise the money:® of debtors who made
payment arrangements, about one-third (36%) made economies; just under
one-third (29%) found the money through an improvement in thelr personal
or household circumstances; 19% had always had the money; 18%: borrowed
‘money and 5% (4% of all. debtors. interviewed). ignored other bills.* When
asked: specifically; only 7% reported incurring further debt (apart from money

'The Second Report on: Cnmmal Procedure Cmnd 6218. (1975) (Chairman, The Hon. Lord
Thomson) para. 60.16 remarked that of all the topics on-which they received evidence, the means
enquiry procedure in f'mes enforcement was subjected to the strongest cntlmsrn from theu'
witnesses.

*Report on Fines, published by Scottish Home and Health Department (October 1974) para.
4.19. . :

*Part 8'on “Payment afrangements”. o EU

“Section: 8.6-and Table 8.11. The remaining debtors found the money through ar cash glft (5%
sold semething (2%}); or were unspecific as to how the money was pamd“(ﬁ%) OF foum:[ the: money
in other ways (1%).
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borrowed to settle the original debt) as a result of having to raise the money
to make settlement.! This evidence does not suggest that “desperation
borrowing™” by debtors is widespread at the earlier stages of debt recovery
before decree is granted or diligence commenced. Nor does this evidence
suggest that a compulsory means enquiry should be held in every case at that
stage, though it does suggest that debtors (e.g. those who require to borrow,
or do without “essential” goods and services, in order to pay the debt) should
have the right and the opportunity to apply for time to pay at the stage of
a court action and a fortiori when diligence is imminent.

2.93 In our view, to hold a compulsory means enquiry in every case before
any diligence has been commenced at all would be an extremely wasteful use
of resources. For example, the Enforcement Office and court-based means
enquiry solutions envisage that a means enquiry procedure would be held
after decree for payment and before diligence was begun. This would mean
that means enquiry procedures would be used in all cases in which officers
of court were instructed to do diligence by charge, poinding or arrestment,
perhaps about 50,000 cases a year (1978 figures). Yet less than half of these
proceed to a poinding (20,000 cases in 1978), and less than 1% of such cases
result in a warrant sale (300 in 1978).

2.94 The debt arbitration service scheme envisages that its procedures would
be used in all cases of debts of up to £5,000. These procedures would usually
involve visits by debt counsellors to the debtor in his home or a means enquiry
by an arbiter or both. Recent statistics of court business suggest that these
elaborate procedures would have to be used in about 110,000 cases a year in
lieu of the corresponding number of debt actions.? Depending on the scope
of the scheme, it might also have to be used in several tens of thousands of
rates and tax arrears cases presently dealt with under summary warrant,” and,
if rent arrears cases were included, a very large proportion of the present
number of actions to recover heritable property.* This might entail a total of
over 150,000 cases dealt with by debt counselling or means enquiry procedures.

2.95 It seems to us therefore that these solutions would dissipate public
financial and manpower resources which might otherwise be concentrated on
assisting the very much smaller number of debtors for whom.protracted
diligence is a real possibility. We have estimated, for example, that the
Enforcement Office scheme would require a staff of between 300 and 400 full

1Section 8.6, p. 49. The Edinburgh University Debtors Survey paras. 9.1 to 9.4 found that of
100 debtors subjected to diligence, 36 sought help. from their family and friends who provided
financial help in 24 cases. Debtors were reluctant to seek help in cash from people they knew.
Very few of these debtors sought cash grants from public agencies (e.g. D.H.8.8.).

2In 1983, over 17,000 sheriff court ordinary cause actions for debt were initiated, some of which
would have been for sums over £5,000: over 130,000 summary cause actions were initiated of
which probably just over three quarters {say 100,000) were debt actions. Information supplied
by Scottish Courts Administration prior to pubhcanon of the Civil Judicial Statistics Scotland
1983,

3See para. 2.38 above and Chapter 7 below

“In 1983, over 15,000-summary cause actions for recovery of heritable property were disposed
of and an even larger number were initiated: just under 2,000 ordinary cause actions were
initiated. Information supplied by Scottish Courts Administration prior to publication of the Civil
Judicial Statistics Scotland 1983,
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time officials to deal with 50,000 cases every year. 'A debt arbitration service,
which would seem to involve twice that number of cases or more, would place
an even heavier burden on the pubhc purse..

2.96 The unco-opemtzve debtor In a system where there can be no
enforcement without a prior means enquiry, there must be some sanction
compelling the debtor to submit to a means enquiry. Otherwise debts would
be payable only at the debtor’s pleasure. We believe that schemes which
depend on compulsory means enquiries seriously under-estimate, first, the
extent to which the debtors would fail to co-operate satisfactorily or at all in
disclosing their means, and second, the difficulty of the consequential
reqmrement of devising a suitable sanction to compel disclosure. We think
it undesirable that a debtor should be compelled to disclose his means, as
opposed to making voluntary disclosure a condition of obtaining an- order
stopping or restricting diligence.

2.97 It is one thing to acknowledge that debtors subjected to diligence are
normally willing but unable to pay their debt outright and quite another thing
to deduce from that fact that debtors would willingly co-operate in compulsory
means enquiries. There would, we think, be a significant number of cases in
which the debtor would not comply with the duty of disclosure, especially if
it involved attendance at the specialist tribunal or court for oral examination
as to his means. One solution suggested was that debt counsellors connected:
with the specialist tribunal or the court could visit debtors in their homes. This
would certainly help: to reduce the problem, though it would be expensive to
employ a field-force to.cater for these cases especially since counsellors would
often experience difficulty in making personal contact with debtors. Moreover,
even when such contact was made, we suspect that an enquiry by an official
(Whether he be called a debt- counsellor or something else) into- a debtor’s
means in his home would often be as. much resented as the service of acharge
or the execution of a poinding, if not indeed more so. - |

2.98 There remains the difficult problem of what sanctions should be 1mposed
to compel the debtor to disclose his means. On consultation, those who
favoured compulsory means enquiries did-not. go the length of supporting the
imposition of fines or imprisonment as sanctions and we think such sanctions.
would find littie support in Scotland. The number of cases. in which such
sanctions would have to be imposed might not be great,? but it is equally true
that the number of warrant sales against household goods is also not great.

Some of those who support a debt arbitration service suggested, somewhat
inconsistently, that the summary cause procedure should be retained as a
sanction against debtors who refused to co-operate. This i itself is 'not a
sanction since a summary cause action does not compel a’debtor to do
anything. Moreover,. this suggestion loses sight of the facts. that a summary
cause decree is enforceable by dlhgence and that it is the. clear and avowed

iSee Consultative Memorandum No..47, Appendix C, para: 28 v

t:is difficult to know how far the Enghsh expetience with attachment of earnings. orders can
be relied on. In England-and Wales in 1978 there were about 100,000 applications for attachment
of earnings orders: 264 debtors were fined and: 160 1mpnsoned for- such. offences- as. faiture to
attend court. In 1983, there were about 79,000 applications but relatively fewer debtors were:
fined (130} or imprisoned' (55). Judicial Statistics Annuat Report for 1978 Table Fl(h) and for
1983, Table 7.19.
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aim of a debt arbitration service, like the other schemes just mentioned, that
there should be no enforcement without a prior enquiry into the debtor’s
means. If there is to be a duty of disclosure, as opposed to a right voluntarily
exercised by the debtor (which is the solution we favour), then there must
be some sanction other than diligence in order to give disclosure the character
of a duty; we do not believe that a suitable sanction can be devised. Indeed,
a system dependent on a compulsory means enquiry would arguably be more,
not less, coercive than the present system of court actions and diligence.

2.99 Prejudicing effectiveness of debt recovery system. The effectiveness of
the present system of diligence, and of debt recovery as a whole, could be
adversely affected by a procedure controlling enforcement if that procedure
gave real encouragement to those debtors who are able to pay and under the
present system do pay their debts, to default in payment or to seek to defer
payment. A debt arbitration system of the kind outlined above, for example,
although it was not intended that it should benefit debtors who are willing
~and able to pay, might nevertheless, in practice, encourage such debtors to
cease paying their debts promptly. They would no longer be subject to. the
present economic constraint of liability for the expenses of any court action
or diligence occasioned by default in payment and they would have every
incentive, especially when interest rates were high, to use the system so as
to delay payment. Indeed, there is a real risk that debtors who under the
present system pay their debts might be drawn into the debt arbitration scheme
to such an extent that the scheme itself might become unworkable. A similar
problem might arise under an Enforcement Office system depending on
whether it was the policy of the Office to use enforcement against moveable
goods as a spur to an instalment settlement, a practice adopted by creditors
in Scotland, and (it appears) in England-and Wales, but not by the Enforcement
of Judgments Office in Northern Ireland. .

2.100 The appropriate forum. It was a feature of the Enforcement Office
and debt arbitration service schemes that they would confer the functions of
controlling enforcement on a specialist agency rather than on the ordinary
courts of law. In the case of an Enforcement Office, the reasons adduced by
the Anderson Report® in Northern Ireland and the Payne Report® in England
and Wales for this policy were not suspicion of the ordinary courts of law but
rather administrative and technical considerations. In Northern Ireland, the
former bailiffs were generally of low calibre (a criticism which cannot be
made of Scottish sheriff officers) and a new public agency was needed. It was
desired to have centralised and unified enforcement arrangements whereby
all modes of enforcement against all judgment debtors would be controlled
by one body. Centralised arrangements would be easier to administer in a
small jurisdiction like Northern Ireland (which operates from one set of
premises in Belfast) than in Scotland with its larger population and very much

'Report of the Joint Working Party on the Enforcement of Judgments, Orders and Decrees of
the Courts in Northern Ireland (Chairman, A. E. Anderson) Belfast (1965) Parts I to III. The
Working Party thought (para. 40) that the Enforcement Office should be responsible to the Head
of the Judiciary and to the Parliament of Northern Ireland through the Minister of Home Affairs
(now the United Kingdom Parliament and the Lord Chancellor).

ZParas. 2.93 er seq. o
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larger area. On consultation, there was little support for the establishment
of an Enforcement Office in Scotland. :

2.101 The debt arbitration service scheme rejected the courts as the
appropriate forum for very different reasons. It seems to have been assumed,
first, that the “adjudicatory” role of the courts becomes irrelevant if debts are
undtsputed second, that the courts have inherent defects of formality and
expense from which specmhst tribunals or arbiters are exempt; and third, that
courts could not be expected either to devise thie particular kind of orders
required to regulate or control diligence or to operate procedures which would
enable debtors readily to obtain such orders.

2.102 As regards the first of these assumptions, we do not agree that the
constitution of a debt by the court is redundant in cases where liability for
the debt is not disputed. Some procedure must exist in order to establish
whether liability for a debt is admitted or disputed, and since (as is agreed
on afl sides) the courts must necessarily be the forum for determining liability
where a debt 1s disputed, it seems only sensible that the same forum should
be used to establish: the prior questlon whether the debt is indeed dlsputed

ornot.

2 103 Second, the. assumptlon that any new powers to control debt enforce-
ment should inevitably be allocated to tribunals rather than the ordinary
courts of law (primarily the sheriff courts) is best answered by reference to
the observations of the Hughes Report on the respective merits of courts -and
alternative tnbunals

2.104 Although the Hughes Report recogmsed that such alternative tribunals
(or some of them) might have the characteristics of cheapness, speed and
informality, it concladed: “The aim: should be to develop in the civil courts
themselves those same qualities of cheapness, speed and informality in-so far
as these are compatible with fair and respected judicial procedures”.! That
conclusion moreover was not reached' through any dogmatic attachment to
the established court system as such. It was reached rather on the very practical
grounds that the court system offered facilities for the purpose which could
be augmented, if necessary, at far less cost than would be incurred in providing
a wholly new tribunal system Commentmg on small clalms procedires, the
Hughes Report observed:

“The advantages of a tribunal are mformahty in proceedmgs the p0331ble
~appointment of specialist adjudicators, and easier provision for lay repre-
sentation. On the other hand, we believe that the court system ought to
- offer similar advantages and that it has other advantages of its-own. Only
“a-court can satisfactorily settle matters of substantive law (sub]ect to appeal
. if this is allowed). The court system offeérs.an existing. Wldespread structure
of facilities. and personnel that can be augmented, if necessary, at far less
«cost than would be incurred in providing a wholly new tribunal system.”?

Significantly for present purposes,. the Hughes Report thought that the new
court procedure which they: recommendedfor small claims, (wherem consumers

1Hughcs Report para. 146 - T
Ibid., para. 11.19. ..
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play the role of creditors or pursuers) should supplant the summary cause and
thus:

“also be the ‘debt collecting’ procedure for the great mass of actions, where
there is no dlspute about liability, raised, for example, by public ut111tles
and large companies. We believe, however that most cases of this kind will
be settled on paper without an adjudlcatlon as they are nowin the summary
cause. In any event cheaper procedures mean lower debts, and will be
indirectly advantageous to defenders who have to pay expenses. Moreover,
we do not want to exclude consumer defenders or small business defenders
who at present may concede a strong case for fear of the expense of
defending it.”?

2.105 The practlcal considerations to which the I—Iughes Report adverted are
particularly relevant in choosing between the courts and alternative tribunals
as the appropriate forum for controlling enforcement. It should not be assumed
that the debt arbitration service procedures described above would be less
formal and therefore less expensive than any court procedure could be. It
seems to us that, while arbitration procedures might be less formal than court
procedures, they would be likely in practice to be more cumbersome and far
more expensive than the very simple procedures which presently apply in
undefended ordinary and summary cause.actions.for debt; and they would
impose a new burden on creditors who often would be obhged to attend
arbitration proceedings whether the debt was in dispute or not.

2.106 1In any event, in relation to both the Enforcement Office and the debt
arbitration service schemes, we do not think that, in the present economic
situation, it would be realistic to recommend for Scotland a system whlch
would place a heavy addmonal burden on public funds

2.107 As regards the third assumption mentioned above, we do not believe
that the courts would have any difficulty or hesitancy in making any orders
devised for their use in giving time to pay or in relation to the control of
enforcement if they had statutery powers to do-so. Although the existing law
affords only limited opportunities for orders controlling enforcement, the
courts have been robust, and indeed innovative, in developing their existing

“administrative” powers to grant or refuse warran'ts authorising the sale of
poinded goods.” The courts also have wide experience in this domain. It has
long been the policy of Parliament, sustained in recent statutes, to confer on
the courts powers, exercisable in a wide variety of contexts, of fixing levels
of periodical instalments of debts, of giving debtors time to pay, or of delaying
or precluding enforcement of debt or repossession of property for that purpose
or on somal grounds; examples include instalment decrees for debts of small
amount;’ orders for payment by instalments of various consumer debts;* orders
delaymg repossession of goods on hire purchase,’ or repossession of private
or public sector dwellings, ® to allow arrears to be paid; fixing levels of periodical

'Ibid., para. 11.24.

*§.5.E.B. v. Carlyle 1980 S.L.T. (Sh.Ct.) 98.

*Sheriff Courts (Scotland) Act 1971, s. 36(4); cf. Small Debt (Scotland) Act 1837, s. 18.
“Consumer Credit Act 1974, s. 129(2)(a) Moneylenders Act 1927, s. 18(f).
*Consumer Credit Act 1974, s. 129(2)(b); Hire Purchase (Scotland) Act 1965, . 35(4).
°Rent (Scotland) Act 1984, s. 11(1); Tenants’ Rights Etc. (Scotland) Act 1980, 5. 15(1).
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allowance on divorce and aliment;’ ﬁxmg the amounts and instalments of
criminal fines and compensation orders; contnbutlon orders reimbursing
public authorities. prowdmg various soc1a1 benefits;’ ﬁxmg contributions by
bankrupts out of current income to trustees in sequestration;* and discretionary
powers to control civil unpnsonment for failure to pay aliment or to perform -

other legal obligations.®

2.108 We have, however, been keenly aware that if the courts are to be

entrusted with the responsibility for making orders giving debtors time to pay
and controlling: debt enforcement, the new justice which they will thus
administer must, in the words we have quoted above from the Hughes Report,
be “accessible justice” and be seen to be accessible in practice by those for
whom it is designed. We have therefore carefully considered the measures
which would be required to facilitate applications to the court by debtors who
seek the protection afforded by the new ]ul'lSdlCthll which we propose. We
revert to this aspect of our recommendations below.b

2.109 Main problems of enforcement unsolved. It should be emphamsed that
the introduction of a compulsory means enquiry would not solve the problem
of what is to happen when a debtor defaults in the payment of sums ordered
to be paid by the court or specialist tribunal or arbiter holding the means
enquiry. It cannot be assumed that default would not frequently occur merely
because the levels of instalments payable by the debtor had been fixed by an
independent body following upon a means enquiry. Orders by a specialist
tribunal or arbiter, like orders of a court, would still have to be enforced and
the legislative choice of methods of enforcement would still be limited, by the
lack of any alternative, to enforcement against the debtor’s person or his
property or income. For this reason, many of the most important problems.
involved in reforming diligence would not be elnmnated but merely put a
stage further back in the whole process. of debt recovery.” In particular, the
problems. involved in the reform of enforcement against moveable goods
would remain. For example, a means enquiry which depends on disclosure
by the debtor. of his attachable assets is not likely to.yield reliable mformatlon
as to the extent and saleworthiness of his poindable goods. Moreover, the
introduction of extremely expensive procedures applying mainly to people
who would not suffer poindings anyway, would leave unanswered the questions
of whether, in what manner, and subject to what conditions and safeguards,
moveable goods should be 11ab1e to be attached and sold to satisfy debts.

2,110 For these reasons, we conclude that the dlsadvantages of schemes
makmg enforcement condltlonal upon a compulsory enquiry 1nt0 a debtor’s'

'E.g. Divorce. (Scotland) Act 19‘76 8¢ 5 Conjugal nghts (Scotland) Amendment Act 1861, s,

"2Criminal Procedure (Scotland) Act 1975 ss. 395 and 399 Cnmmal Justace (Scotland) Act
1980, s. 59(1)-- :

’E. g. Social Work (Scotland) Act 1968 ss. .80 and’ 81; Guarchanslnp Act 1973 s, H(3);
Supplementary Benefits Act 1976, ss. 18and 19: -

‘Bankruptcy (Scotland) Act 1913 8. 98; Caldwell v. Ham:lton 1919 S8.C. (H L. ) 100.

5Civil Imprisonment (ScotIand) Act 1882 s. 4 Law Reform (Mlscellaneous Prov:szons)
{Scotland) Act: 1940, s. 1. - e _

Para. 2.134. ;

"This peint is made by G. Maher, “The Enforcement of Judgment Debts in Scotiaﬂd” (1983)

2 Civil Justice Quarterly 244, 256.
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means prior to enforcement would considerably outweigh the advantages of
such schemes.

(2) Second possnble option: debt arbifration on defender “optmg out’’ of court
actions and diligence

2.111 A rather different suggestion as to how special procedures for
arbitration outside the courts might be used to control enforcement was made
on consultation by the Scottish Consumer Council. They did not seek to
create a system which would require the intervention of debt counsellors or
debt arbiters in virtually every case (as a debt arbitration service would do)
nor did they seek to supplant the role of the courts in relation to the constitution
of undisputed debt. Instead, they suggested that a procedure should be
introduced whereby a debtor would have an option, to be exercised on his
own initiative, to refer the question of payment of his debt to a specialist debt
arbiter. Debt arbitration in this sense would operate in parallel with the court
system and resort could be made to arbitration at any stage in the debt
recovery process whether before or after the grant of a court decree. The
Council envisaged that a debt arbiter would be a social worker or a solicitor
and that he would make his determination on the basis of disclosure by the
debtor of the latter’s circumstances after a hearing attended both by the
debtor and the creditor. In the light of those circumstances, the arbiter would
be empowered to make appropriate orders for payment by instalments or
otherwise and regulating the execution of diligence.

2.112 We agree with the Scottish Consumer Council that orders restricting
or controlling diligence should be dependent on a voluntary disclosure by the
debtor of his means rather than on a compulsory disclosure. In two respects,
however, we think that this solution does not make the best and most
economic use of public manpower and financial resources. First, we think that
voluntary applications for orders giving a debtor time to pay and restricting
diligence should be confined to cases where a debt action has already been
raised or, if a decree for payment has been granted, to cases where the risk
of diligence being executed has become real and substantial, as where a charge
has been served or diligence otherwise commenced.! Second, we think that
the same considerations which led us to prefer the ordinary courts of law to
debtarbitration in acompulsory means enquiry system? apply to debt arbitration
in a voluntary scheme and that jurisdiction to make orders restricting or
controlling diligence should be conferred on the ordinary courts of law.

(3) Third possible option: summary bankruptcy procedure replacing diligence
2.113 A proposal put to us by the Scottish Association of Citizens Advice
Bureaux merits separate consideration: the proposal differed from the other
proposals discussed above because (as we understand it) enforcement of debts
would have been subsumed within a summary bankruptcy procedure in which
a salaried court official would act as a “judicial trustee”. It was envisaged that

1A charge is always served. prior to a poinding and to give debtors an equivalent opportunity
to obtain orders restricting diligence before their wages or salary is arrested, we recommend later
that a charge should be served prior to an arrestment of earnings: see para. 2.122 and Chapter
6.

2See paras. 2.101 to 2.108 above.
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where in a debt action the debtor had not entered appearance and was
unemployed, “there should be a new step in the debt enforcement procedure
after a charge is served whereby there is an obligation on the creditor to
explain to the sheriff the debtor’s situation”. A new office, whose incumbent
would be a salaried official called a “judicial trustee”, would be created. The
judicial trustee would “evaluate the debtor’s resources and outgoings” and
would also enforce debts in place of sheriff officers. It was envisaged that
“enforcement should be subject to the control of the court but with a wider
discretion than at present and should be carried out under a summary
bankruptcy procedure”. The creditor “should be required to approach the
sheriff with information about the debtor’s situation after the charge had been
served but before the poinding”. The shenff would have power to authorise

and restrict diligence.

2.114 The proposal understandably was put to us in very general terms and
it may be that we have not understood it fully but, giving the proposal as fair
consideration as we can, we have concluded that it would not be satisfactory
or practicable. First, in the great majority of cases, the creditor would not
be in a position to explain the debtor’s situation. He would often not know
if the debtor was employed and would almost certainly have no detailed
knowledge of the debtor’s resources or commitments. In almost all cases,
only the debtor can explain his financial position to the sheriff. A compulsory
" means enquiry would therefore be. essential, entailing all the disadvantages
which we identified above. Second, as we explain in Chapter 4 when discussing
debt arrangement schemes, bankruptcy procedures, involving among other
things the vesting of assets in a trustee, are cumbersome, expensive and quite
inappropriate for consumer debtors, most of whom do not have sufficient
assets to make the procedure worthwhile.* They would often be particularly
- inappropriate where only one debt was being seriously pursued to the stage
of decree and diligence which is in fact the usual case. Third, if, as seems
likely, most consumer debtors would dislike the stlgma of bankruptcy as
much as the stigma of poinding and warrant sale, it is very doubtful whether
the proposal would achieve its social policy aims. Fourth, in any event under
the Bankruptcy (Scotland) Bill presently before Parliament an insolvent
debtor will be entitled to appIy for his own sequestratlon Wlth the concurrence
of one quahﬁed cred1tor

Section E. Our préferred option: discretionary control of diligence by ordinary
courts of law on voluntary application by debtor

2.115 Although we have criticised various aspects of the schemes descnbed-
above for the discretionary control of dlhgence we agree with the proponents*
of these schemes that the primary aim of reform should be to make the
operation of the system of debt enforcement more humane in its impact on
debtors and their famﬂles Whlle preserving the effectiveness. of the system as

"The proposal seems to have contemplated “bankruptcy” in the sense of- sequestranon of asséts
because the proposal differentiated’its bankruptcy procedures from our own. proposals-for debt
arrangement schemes- Wthh would not: mvolve vesting of assets in' the adm1mstrator of the
scheme.

*Bankruptey (Scotland) Blll 1984, clause 5(2)(a) (see para. 1.15 above) Under the present law, -
an insolvent debtor can apply for his own summary sequestration:
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a means of debt recovery: the debate concerns the means of achieving that
aim rather than the aim itself.

2.116 If we are right in not accepting the foregoing schemes, then the correct
path to reform must lie in evolving a system which would allow the creditor
to pursue his debt by court action and diligence as under the present law but
would permit the debtor to apply to the court for one or more orders
controlling diligence. The courts would continue to have jurisdiction in
entertaining debt actions and in authorising diligence when granting decree
for payment. The courts, however, would also be given an important new
jurisdiction to control diligence at appropriate stages of the debt recovery
process. That process, with its filter effect, would remain, but subject to this
new jurisdiction and to the reforms of the modes of dzhgence mentioned later.
A debtor’s disclosure of his means to the court would not be a compulsory
prelude to enforcement by diligence but rather a condition of a voluntary
application by the debtor to the court for the control of diligence.

2.117 We believe that it is possible to frame, on these lines, a system of
discretionary control of diligence:

(a) which would make the best and most economic use of resources (for
which the public or parties must pay) by using the existing court
structure and by restricting court procedures to cases either where debt
actions were pending or where the risk of diligence had become real
and substantial;

(b) which would avoid any need to 1mpose sanctions (such as the inappro-
priate penalties of fines or imprisonment) on unco-operative debtors
other than liability for the expenses of diligence and would therefore
be less coercive in important respects than a system of control based
~on compulsory means enquiries; and

(¢) which would by and large preserve the effectiveness of the present
‘system of debt recovery and diligence from the standpoint of creditors,
(dependent as it is on the sanctions underlying the gradual evolution
of a protracted debt recovery process giving debtors who can do so
ample opportunity to pay), while giving debtors unable to pay a debt
outright much greater opportunities and rights than under the present
system to obtain an extension of time to pay and safeguards in
appropriate cases from existing or threatened diligence procedures.

A number of important issues, however, remain including questions as to
what types of order controlling diligence should be available; the ‘precise
stages in the debt recovery process at which debtors’ applications for control
of diligence should be permitted; and what procedural and other reforms are
needed to make the orders controlling diligence readily available to those
debtors for whose protection they are designed.

2.118 We consider these questions next. Although we believe that our
proposals on discretionary orders and the reform of diligence would make a
better use of resources than the proposals rejected in Section D, nevertheless
we do not suggest that it would be possible to accommodate all our
recommended reforms within the resources currently available to the courts.
We would emphasise that some increase in resources would be required and
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unless these extra resources were made available, some at least of our proposed
reforms would in practice be unworkabie.

New orders controlling diligence and giving time to pay

2.119 In the reformed system of debt enforcement which we recommend,

debtors would look to the ordinary courts of law, generally the sheriff court,

for protection from the rigours of diligence. This requires that lmportant new
powers should be conferred on the. courts enabling them to give debtors the
required degree of protection. At the heart of the reformed system, therefore,

would be a range of new orders which the court in its discretion would be
empowered to make in appropriate cases on the application of the debtor.

We envisage that these orders would consist of the following:

(a). Time to pay decrees, which would provide for payment by instalments
or a deferred lump-sum and stop diligence during the period allowed
for payment. Such decrees would be available in debt actions against
individuals in the Court of Session and sheriff court where the sum
payable under the decree does not exceed £10,000. These decrees would
replace summary cause instalment decrees.’

(b) Time to pay orders which would convert “open” decrees (i.e. decrees
for payment in a lump sum) into decrees having similar effects to time
to. pay decrees, would be introduced for the first time in Scots law.
Whereas time to pay decrees would be available in court actions, time
to pay orders would be available at the later stage when a charge to
pay had been served on the open decree.. They would also be available
where a summary warrant for rates or taxes had been gramted, or
diligence (e.g. arrestment) had been used.

(c) An order confirming a debt arrangement scheme which would be a new
insolvency process providing for (i) the orderly and regular payment
by a multiple debtor of the debts due to his several creditors, (i) the
discharge of debts in appropriate cases on payment of a composition

of less than 100p in the pound, and (iii) the prevention. of dlhgence and
bankruptcy proceedings against the debtor by creditors included in the
scheme and all other creditors for civil debts while the scheme was in

operatlon

(d) Orders in dzhgence processes ‘the courts would be given powers to

- make new types of orders. in poindings, earnings arrestments and
summary warrant diligence including orders recalling poindings made,
on the debtor’s application, on certain equitable grounds.

In the following: paragraphs we briefly describe the main: features. of these
new safeguards for debtors and thereafter we deal with the very important
question of how. such safeguards. may be made readﬂy accessible to debtors.

(a) Time to pay decrees and time to pay orders ( Chapter 3 draft lel Part 1)
2.120 The principles underlying time to pay decrees.and time to pay orders,
in particular the introduction of time to-pay orders after charges are served
or diligence executed in pursuance of decrees Were dlscussed in our

‘1See paras. 2.26-to: 2 27 and 2.61 for the enstmg prowslons on summary cause- instaliment
decrees. :

.50



Consultative Memorandum No. 48 and all who commented on the topic
agreed that such decrees and orders should be introduced in Scots law. We
discuss the arguments and describe our proposals in more detail in Chapter
3.

2.121 We have emphasised that to hold a compulsory means enquiry in
every case where at present an action for payment is raised or diligence
instructed would be unrealistic since it would overload the courts with the
function of investigating the means of too many debtors who are able to pay
or whose cases would not in any event proceed to diligence. By contrast, a
system of voluntary applications to the court for time to pay decrees and time
to pay orders would, we envisage, normally involve a simple “paper procedure”
whereby an offer to pay by instalments would be transmitted to the creditor
and in making such an offer, the debtor could, but need not, disclose his
means. Only if agreement was not reached as to whether a time to pay decree
or order should be made, or as to its terms, would the court, if so advised,
require a hearing in which the debtor would have to satisfy the court as to
his inability to pay immediately in a lump sum. The courts would not be
overloaded by unnecessary means enquiries and the need to invoke inappro-
priate sanctions, such as fines and imprisonment, would simply not arise.

2.122 We think it appropriate that time to pay decrees should be competent
in court actions because the case is already before the court and it is reasonable
that the court should be able to deal with the question of the debtor’s ability
to pay at that stage. Where court actions relating to the debt are not actually
proceeding, we think that applications for time to pay and control of
enforcement should not be possible until a stage is reached in the debt recovery
process at which the risk of the creditor instructing diligence has become real
and substantial: otherwise there would be a waste of resources. Accordingly,
we propose that while time to pay decrees should be available in the court
action, a time to pay order should be available at the later stage when the
creditor has proceeded to the next formal step in debt recovery following the
grant of decree. In the case of poinding and warrant sale procedures, this
stage is the service of a charge by the officer of court which gives the debtor
a period (which we think should be standardised at 14 days') in which to settle
the debt and warns him of the possibility of poinding in the event of non-
payment. There is at present no comparable procedural stage in the case of
arrestments of earnings (or indeed other arrestments). We have therefore
recommended in Chapter 6 that the service of a charge should be a precondition
of an earnings arrestment so that there will be an appropriate stage at which
an employed debtor whose earnings are threatened by arrestment can apply
for a time to pay order precluding such an earnings arrestment and, indeed,
any other diligence for so long as he complies with the order. The service of
a charge would also be an opportune time at which to notify the debtor of
the availability of the new safeguards against diligence. In other cases an
application would be competent where a diligence (e.g. an arrestment of
funds other than earnings) was executed or begun, or where a summary
warrant for recovery of rates or tax arrears was granted.

2.123 The privilege of extension of time to pay debts conferred by a time

See Recommendation 5.2 (para. 5.12); Bill, clause 115(2).
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to pay decree or time to pay order would be matched by restrictions on
creditors’ rights to commence new diligences or continue with existing
diligences for so-long as the time to pay provisions had net lapsed through
the debtor’s default' or been recalled on a change of circumstances. Thus it
would generally not be lawful for the creditor to execute new diligences to
enforce the debt. This restriction would apply to poindings, earnings arrest-
ments and other arrestments and to adjudications of heritable property but
not to inhibitions. Secured creditors’ diligences and remedies (such as poinding
of the ground or sequestration for rent or feuduty) would not be precluded.
Practical considerations require that a time to pay order should mot be
competent when a particular diligence hiad reached an advanced stage (e.g:
a poinding had been followed by a warrant of sale or an arrestment by decree
of furthcoming) until that diligence was compieted. Apart from that, time to
pay decrees and orders would affect diligences already begun: the court would
have a range of duties and powers to recall or restrict existing diligences and
any existing diligence not recalled would be “frozen”. Thus, when a time to
pay order came into: force, existing earnings arrestments would: be recalled,
and a poinding or arrestment of money, if not recalled by the court, could
not be followed by warrant of sale or action of furthcoming (as the case may
be) while the time to pay order was in force. o

(b) Debt arrangement schemes (Chapter 4; draft Bill; Part I -

2.124 There is one problem in the field of debt recovery which we think
could, and should, be mitigated by the introduction of a new legal procedure.
This is the problem of multiple indebtedness.. We have already noted that the
normal pressures of diligence on a debtor may be aggravated where his several
creditors enforce their debts by court actions and diligence simultaneously.?
We have-in view mainly consumer debtors and small traders. Such: debtors
rarely have sufficient assets to make sequestration under bankruptcy legislation
worthwhile and in: any event sequestration is a drastic remedy for an over-
committed consumer debtor. Multiple indebtedness can also present problems
for creditors. despite the existing rules on equalisation of diligences outside
sequestration’ which are rarely invoked at any rate in cases of diligence against
earnings or poindings of household goods. This may work to the disadvantage
of the considerate creditor who gives the debtor time to pay. The main
problem, however, is that there-is no  procedure which a-multiple debtor can
initiate: for compelling his creditors to accept arrangements for the orderly
and regular payment of his debts. ' AR :

2.125 Adthough the research conducted for this report suggests that multiple
debt problems may be less common than might be supposed {inasmuch as
there appear to be relatively few cases in which two- or more debts of a
multiple debtor reach the diligence stage simultaneously),* we think the

'The provisions on automatic lapse by default-are- modelled on summasy. cause instalment
decrees with modifications in the debtor’s favour. Moreover, any default in payment of an
instalment would not lead to the lapse of the right to pay by instalments unless the decree had
been intimated. to the debtor before. the default occurred: see Chapter 3 at paras. 3.43to 3.46.

“Para. 2.71 above.
~ *Bankruptcy (Scotland) Act 1913, s. 10-to:be replaced by the Bankruptcy (Scotland) Bill 1984,
Sched. 7, para. 10. - - - TR - S

“‘See paras. 4.2to 4.5 below.
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problems are sufficiently acute to call for legislative intervention. In Chapter
4, therefore, we recommend the introduction in Scots law of a new insolvency
process designed particularly for wage and salary earners and small traders
in multiple debt, to be called a debt arrangement scheme. While provisional
proposals to introduce such schemes in our Consultative Memorandum No.
50 evoked a mixed response on consultation, we think that there is a gap in
Scots law which debt arrangement schemes would fill, and we are fortified
in this view by a comparison with other countries where similar procedures
have been introduced by leglslatlon or recommended by official advisory
bodies.} |

2.126 Weenvisage thata debt arrangement scheme would have the followmg
main features:

(2) The overall object of the scheme would be to allow a debtor an
extension of time to pay his debts in reasonable instalments over a
maximum prescribed period, normally three years with possible exten-
sion to five years in all, during which the debtor’s compliance with the
scheme would be supemsed by an administrator appomted by the
sherniff. :

(b) All creditors in existing and future debts would be generally precluded
from doing diligence or petitioning for sequestration while the scheme
operated. Existing diligences would be recalled unless they had reached
an advanced stage in which case the sums disbursed to the creditor
would be reduced by an amount equal to the net proceeds of the
diligence.

(c) The scheme containing the debtor’s proposals for payment of all his

' civil debts would be submitted in draft to the creditors and would only

come into operation on being confirmed by the sheriff after hearing any
objections by creditors. :

(d) During the currency of the scheme, the administrator (who would

normally be the sheriff clerk or a mcmber of his staff) would collect

payments due by the debtor under the scheme and disburse them to

the creditors who would all rank pari passu (rateably) on disbursements,

. with special provision being made for contingent and other creditors

included later during the life of the scheme.

(e) The sheriff would have power to order deductions of appropriate
amounts from the debtor’s earnings to be made by the employer and
paid to the administrator for disbursement to the creditors.

(f) The scheme would provide either for payment in full of the debts or
in appropriate cases for a composition of less than 100p in the pound.
The debtor would only obtain a discharge of debts at the end of the
scheme if he had complied with it.

The main differences from sequestrations would be that the very complicated
rules for ranking preferred and secured creditors in bankruptcy would not
apply and that the debtor would not be divested of his assets, though he might
be required by the scheme to sell specified assets, the proceeds of which
would be distributed to the creditors by the administrator.

'See para. 4.31 below.
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2.127 Clearly such a process would require a full means enquiry and, in
consonance with our view that compulsory means enquiries should not be
required outside sequestration, a scheme should not be made except on the
voluntary application of the debtor who would have to make a full disclosure
of his means as a condition of obtaining a scheme. Debt arrangement schemes
are clearly more suitable for wage or salary earners than for poor unemployed
debtors. Difficult questions therefore arise as to whether multiple debtors
who can afford to pay only very small amounts (e.g. unemployed debtors)
should be entitled to apply or whether the availability of schemes should be
restricted, at least until experience of the working of the schemes in practice
has been obtained, to cases where the likely yield. to creditors would justify
the public expense and the work involved on the part of the court and the
administrator. We think however that it would be unrealistic to recommend
schemes which yield nothing or almost nothing for the creditors.

(c) Other orders controlling dllzgence

2.128 As we indicated above,' time to pay decrees time to. pay orders and
debt arrangement schemes would be of wide and general application in their
effect on diligences enforcing the debt or debts. concerned, and indeed would
affect diligences of all types with minor exceptions.? In add1t10n tothese general
safeguards. for debtors, specific reforms of the main modes of diligence—
poinding and sale and arrestment of earnings—would be made, including the
conferment of powers. on the sheriff to make orders recalling, or releasing
goods from, a poinding. One such power is of particular importance in the
present context. This is the new power which we propose for the sheriffs to
make an order (on the debtor’s application} recalling a peinding on the same
grounds as, under our: recommendations, he could refuse to grant warrant of
sale at the later stage when the creditor applies for such a warrant (broadly,
undue harshness, low valuations or the likelihood that the proceeds of a
warrant sale would not cover the expenses of applymg for and executing the
warra.nt) S S ,

Orders declarmg debts unenforceable on ground of debtor s mablhty to pay?

2.129 Inour Consultative Memorandum No. 48, we sought views on whether
the courts should: be given a power to-make an order declaring a particular
debt to be unenforceable:in whole or in part on the ground of the debtor’s
inability to pay. The order, we thought, should be capable of variation or
recall on a change of circumstances. Such a declarator, we envisaged, would
in most cases be an order rendering part of the debt unenforceable and would
normally be combined with. an order allowing the balance. of the debt to be
paid by instalments. Such an order has a parallel in the Northern: Ireland
certificates of unenforceability* and in the enforcement restriction orders

'See paras. 2123 and 2.126(b). ' T '

?E.g. heritable creditors’ diligences and dmgences wh:ch had. proceeded to-an:advanced stage,
e.g. warrant of sale-or decree of furthcoming, would not. be affected, while the. new diligence
of current’ maintenance arrestment would be affected by debt arrangement schemes but not by
time to pay decrees or orders. :

- “*Para. 1.22 and Proposition 1 (para. 1.26).
“Judgments Enforcement (Northern Ireland) Order 1981 articles 18 and 19- (S I 1981/226)
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recommended by the Cork Report for England and Wales.! This proposal
evoked a mixed response on consultation and on reflection we think that it
should be rejected. A combined unenforceability and instalment order would,
in practical effect if not in theory, operate to allow a kind of discharge on
payment only of a composition and, as the Law Society of Scotland observed
to us, such a compulsory composition should not in principle be imposed on
creditors outside insolvency proceedings. Compositions in debt arrangement
schemes would apply to all creditors, whereas a composition of this kind
would only apply to the creditor whose debt was affected by the unenforceability
order. We think that this would be discriminatory and unjust to that creditor.
Moreover, the appointment of an administrator can be justified in debt
arrangement schemes (which would affect all debts), but could not be justified
in unenforceability orders (since they would affect only one debt), which
therefore could not be properly superwsed

2.130 We are aware that unless debt arrangement schemes are made available
to debtors who can afford to pay only very small sums towards the satisfaction
of their debts, the anomaly may arise that discharges on payment of a
composition would be available to debtors who, though insolvent, have at
least some income or assets, whereas such discharges would not be available
to the poorest debtors, with no assets, dependent -on social security, The
poorest debtors, however, are at risk mainly from poindings of household
goods and if they are conceded the right to apply for recall of a poinding, they
will attain in substance the same protection as would have been afforded by
a declarator of unenforceability having regard to the restrictions on second
poindings in the same premises for the same debt.

2.131 Furthermore, while we think that an order extending time to pay may
be appropriate even though the creditor has not ascertained the extent of the
debtor’s poindable assets, we do not see how a sheriff could feel justified in
declaring a debt to be unenforceable if he had not had the opportunity of
verifying the debtor’s moveable goods by examining a report of a poinding
(containing valuations by the officer of court which the debtor could challenge
if so advised). In our view, therefore, a right conferred on a debtor to apply
for recall of a poinding, exercisable after the poinding was executed, would
have this great advantage over an application for a declarator of unenforceability
that the inventory and valuations in the report of poinding would always be
available to the court in applications of the former type but not in the latter.
For these reasons, we recommend that declarators of unenforceability should
not be introduced.

Orders declaring debts unenforceable on ground of creditor’s fault in extending
credit?

2.132 In our Consultative Memorandum No. 47, we referred to an argument
that consumer debt should not be enforceable by diligence if the creditor can
be said to have been at fault in extending credit to the debtor in the first place.
We noted that representations had been made to the Payne Committee that
“some curb should be placed upon creditors who enter into rash, speculative

Paras. 309 and 310. -
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or irresponsible transactions with judgment debtors”.! We sought views on
whether the court should be empowered to make an order rendering a
consumer debt unenforceable by diligence if, at the time of extending credit,
the creditor had omitted to make enquiries as to: whether the debtor was an
undischarged bankrupt, er had a recent decree for payment pronounced
against him, in order to establish the debtor’s creditworthiness. This proposal
received little support on consultation. :

2.133 'We have come to the conclusion, which is.supported by the Payne and
Crowther Reports,” that legislation on these lines would not be justifiable. It
would in- effect impose a burden upon creditors not only to make enquiries
as to the creditworthiness of a debtor before extending credit, but also to
keep a record of those enquiries. Thus, to take a simple example, a plumber
who mended a tap for a customer on. credit might be at risk unless he made
appropriate enquiries as to the customer’s credit standing and then kept a
record of these enquiries. We think that the disruption which the consequent
burden on creditors would cause to the credit system. as. a whole would be
unacceptable. The enquiries might often be resented by the recipients of
credit, the majority of whom are creditworthy and pay their debts. Moreover,
such enquiries would have no relevance in those many cases where the debtor’s
default was attributable either to-events arising after the original extension
of credit or to circumstances which. no enquiry into creditworthiness could
have revealed. We do not therefore make any recommendation that diligence
should. be made conditional upon the prior making of enquiries into the
creditworthiness of the debtor at the time when credit was extended.

(d) Assisting debtors to obtain the protection of the court

2.134 We have already observed that the new justice to be-administered by
the courts must be accessible justice ‘and appear as such to those for whom
it is designed. The formulation of procedural rules and other measures which
would put the new safeguards. within reach of debtors presents: difficulties
which must be solved if reform is to be successful: It was, of course, awareness
of precisely these difficulties which inspired the proposals by some consultees
to establish specialist tribunals or arbiters, but other consulteés who envisaged
that control of enforcement should remain with the courts also emphasised
the need for such measures.> ' o R :
2.135 The research into debtors’ circumstances discloses. that debtors often

find it difficult to understand the terminology of legal documents, the nature
of the procedure of court action and diligence and its possible impact on

'Payne Report, para. 849; also para. 56. The Crowther Report para. 6.4.1. remarked that “all
too frequently, credit is. extended: to those who:on subsequent inquiry have been found not to
be worthy of credit and indeed who have previously defaulted on numerous credit transactions”.

“Payne Report, para. 853; also Crowther Report which recognised (at para. 3,6.15) that credit
grantors. should be-encouraged to make proper enquiries but did not propose that creditors
should be-penalised for failing to make such enquiries, and observed “that consuiner insolvency
in Britain has not. at present become such a: serious problem: that we need to considex the
desirability of controlling the availability of consumer. credit to all in order to protect the minority
of defaulters”. . S ) T . ‘

°For' example, the General Council of the Scottish Trades Union Congress remarked that “the
existing Court system-and procedures do not encoutage people to use the Courts to settle debt
problems™. ' - '
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them.! Further, more debtors would benefit from instalment decrees than the
small number (16% or thereby) of defenders who in fact apply for summary
cause instalment decrees.”? On the other hand in more recent times party
litigant procedures have been and are successfully operated by the Scottish
courts e.g. in the field of divorce® and the recent small claims experiment in
Dundee.* Moreover, experience in certain court districts of the security of
tenure provisions in the Tenants” Rights Etc. (Scotland) Act 1980, Part II,
shows that rent defaulters under threat of ejection will come to court in large
numbers in order to obtain a breathing space in which to pay off their rent
arrears, if publicity is given to their rights to apply to the court and if they
are encouraged to approach the court by social work departments, other
helping agencies, and district councillors.’ Furthermore, under our recom-
mendations the debtor’s application for control of diligence will be permitted
not only, as under the present law, at the court action stage. (when the prospect
of diligence may seem remote) but also. when diligence is imminent and even
after it has begun. All these factors suggest that the reluctance of debtors to
approach the courts for protection can to a great extent be overcome.

2.136 We envisage that the forms and procedures would be kept simple and
that the procedure should be capable of being initiated and pursued with the
help of the court by ordinary persons unfamiliar with court procedures,
including persons of lower than average capacity in managing their affairs.
Though legal advice and assistance should continue to be available, we think
that debtors facing actions for debt and diligence would as at present generally
not turn to solicitors for help.® We do not think that, as a general rule, legal
aid should be available to ensure representation of debtors by solicitors; legal
aid applications would unduly delay the execution of diligence and the issues
involved in giving time to pay and controlling diligence can, we think, be
generally resolved without involving the professional skills of solicitors at the
expense of the public purse. Legal aid should therefore be restricted to a
limited class of exceptional cases such as appeals on points of law and
proceedings concernings breaches of poinding or the rights of third parties
in poinded goods. - '

2.137 To assist unrepresented debtors in obtaining the protection of the
court, our recommendations include a variety of measures:’

'E.g. Edinburgh University Debtors Survey, paras. 5.1 to 5.9; O:P.C.S. Defenders Survey,
para. 8.8.

ZSee para. 2.27. : :

3See Doig and Jones, The Simplified Divorce Procedure (1984) Scottish Office Central Research
Unit Papers. S . | .

4See Connor and Doig, A Research Based Evaluation of the Dundee Small Claims Experiment
(1983) Scottish Office Central Research Unit Papers. :

sSee Adler, Himsworth and Kerr, Public Housing, Rent Arrears and the Sheriff Court (1985}
Scottish Office Central Research Unit Papers. :

¢The O.P.C.S. Defenders Survey (p.53) found that almost two thirds (63%) of defenders in
debt or debttrelated actions did not seek help or advice from any source. The remaining 37%
sought advice from the following sources: friends or relatives (13%); solicitor or lawyer (9%);
Social Work Department (9%); social security office (7%); Citizens Advice Bureau (3%); creditor
(1%); other sources (3%).

"See paras. 9.27 t0 9.31.
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(1) The new powers of control of enforcement would as a general rule be

exercised by the sheriff even where the decree being enforced had been
- granted by the Court of Session.* _

(2) Debtors must not be deterred from lodging applications for time to pay
and control of diligence by fear of incurring expenses of unforeseeable
amounts. Accordingly, as the ELaw Society of Scotland suggested, court
dues should not be exigible,? and in proceedings between the debtor and
creditor not involving third parties, debtors should generally not be
liable for the expenses of creditors (or vice versa) with the necessary
exception that frivolous applications could, at the court’s discretion,
be penalised by an award of expenses not exceeding a prescribed sum.?

(3) It can be confidently predicted that court staff would give information
to debtors who sought it as to the procedures for making applications,
and in addition sheriff clerks should be under an express statutory duty
to assist debtors.in completing forms of application.*

(4) Once an application by a debtor for a time to pay order, or recall of
a poinding, or other safeguard had been: lodged, the service of forms
on the creditor and any other parties would be effected by the sheriff
clerk.5 In debt arrangement schemes, the preparation of a draft scheme
embodying the debtor’s proposals for payment and the various pro-
cedural steps would be undertaken by the administrator.®

(5) Rules of court should be made allowing lay representatxon of debtors
at any hearings before the sheriff.”

(6) Forms. served on or used by debtors. shouf.d, be prescnbed by rules of
~ court and should be in simple and inteltigible language.® _ )
(7). At appropriate stages in diligence procedures, forms served on or
delivered to debtors (such as charges or peinding schedules). should
notify the debtor of l:us rights to apply for the new cl1scret10nary orders

“ controlling diligence.’

2.138 We carefully considered an imaginative proposal put to us. by the Law
Society of Scotland for anew integrated procedure whereby the various orders
safeguarding debtors would be made available in a single process.initiated by
the debtor lodging a simple form of application listing all his debts and seeking
the exercise of the court’s jurisdiction without specifying the type of order
(e.g. time to pay, debt arrangement scheme, recall of poinding, etc.) which
he wished the court to make. In other words the debtor would simply emit
a sort of “cry for help” leaving it to:the sheriff to-decide what type of order

'See e.g. Bill, clauses 4 and 9 (time to pay orders); 14 (debt arrangement schemes); 49 (recall
of poinding); 52 (warrant of sale); 78 (recall of earnings arrestment); 83 (recall of current
maintenance arrestment); 92 (recall of conjoined arrestment orders).

" ?Recommendation 9.6(5) (para. 9:31), Bill; clause 121(1). -
*Recommendation 9.8(1), Bill, clause 117 and Sched. 1, paras. 7-9; Sched. 6, paras: 28-30.

Debtors would however be liable for the expenses of one apphcanon by a Cl‘CdItOl' for 'warrant
of sale: Bill, Sched. 1, para. 1(1)(g).

"Recommendatlon 9 6(1) (para. 9.31); Biil, clauses 5(2) and 121(2)

SE.g. Bill, clauses 5(5) ‘6(4); 49(4) and (5) '

®Bill, clauses 19-32. o )

"Recommendation 9.6(2) (para. 9.31); Bill; clause 122

#Recommendation 9.6(4) (para. 9:31).

*Recommendation 9.6(3) (para. 9.31). .
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was appropriate in the circumstances. We were initially attracted by this
proposal since it seemed to provide a solution to the problem of making the
protection of the court readily available to debtors.

2.139 Having examined the practical implications of this proposal, however,
we think it is open to serious objections. First, we think that the burden on
court resources entailed by the integrated procedure would make it quite
impractical. Since the information as to means and debts which forms of
application would embody would be unverified and too brief to serve, by
itself, as the basis of a decision choosing the appropriate form of order, it
appears to have been envisaged—and would certainly seem an essential step
in the procedure—that every case would involve an interview or hearing
before the sheriff or an enquiry into the debtor’s means. It appears therefore
that every case, even single debt cases, no matter how simple, would have
to pass through a procedure which would have many of the complications of
an application by a multiple debtor for a debt arrangement scheme, even if
the sheriff decided ultimately to treat the case as appropriate only for a time
to pay order, or other order affecting a single debt. Second, it seems to us
that this cambersome procedure would be quite unnecessary in many cases
where only one debt had reached the stage of court action and diligence and
in all cases where the debtor knew what type of order he wanted. The number
of such cases should not be under-estimated.”We think that the solution
under-estimates the ability of debtors to choose the order they seek from
what will be a limited field of choice. Third, under our proposals, forms of
application could be prescribed which set out the type of order sought, and
there would be nothing to stop a debtor from applying for two or more such
orders simultaneously. We have therefore come regretfully but nonetheless
firmly to the conclusion that an integrated procedure on the lines suggested
should not be adopted. |

Section F. Reform of poindings and warrant sales, diligence against earnings,
and summary warrant diligence

2.140 The new discretionary orders just discussed—time to pay decrees,
time to pay orders and debt arrangement schemes—would provide very
important safeguards for debtors unable to pay their debts outright. These
orders would affect in principle all diligences enforcing unsecured debts. There
remains, however, the problem of what is to happen in circumstances (which
may frequently occur) where unfortunately a debtor defaults in payment under
one of these orders or where a debtor in financial difficulties fails to obtain
such an order, and enforcement by diligence becomes necessary. Since the
impact of diligence on debtors—especially the later stages of poinding and
warrant sale procedures—lies at the root of the public concern about diligence,
the solution of this problem is clearly of central importance. Arrestments of
earnings also require reform partly because of their severe financial impact
on debtors and partly because their limitation to one pay packet makes them
relatively inefficient from the standpoint of creditors. These problems are left
unsolved by the introduction of discretionary orders stopping diligence pending
payment arrangements. We consider therefore that reforms require to be
made to these two modes of diligence and also the special forms of poinding
authorised by summary warrants for the recovery of rates and taxes.
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2.141 Before outlining our approach to the reform of these diligences, a
preliminary question arises concerning the ‘scope of this report and the
relationship between diligence and social security payments. At present, the
wide range of social security benefits, pensions and allowances payable by the
Department of Health and Social Secunty and unemployment benefit payable
by the Department of Employment are exempted from diligence by statute’
and probably also by the common law.? Partly as a result of these exemptions,
the poinding of goods in the debtor’s residence is sometimes used as a means
of bringing pressure on a debtor to pay his debts out of social security receipts.’
As a consequence, it has been suggested that the present system whereby
diligence is used in this indirect way to elicit payment from social security
receipts might be replaced by arrangements which would'enable small amounts
fromrsocial security to be attachable for debt on analogy with the arrangements
whereby deductions from the weekly rate of supplementary benefit may be
paid direct to a fuel authority or a local authority landlord. As we indicated
in our Consultative Memorandum No. 47,* however, this proposal goes beyond
the reform of diligence and relates mamly to the amendment of social security
law® which could only be appropriately considered by an advisory body if it
had’ United Kingdom terms of reference. We therefore proceed on the
assumption that social security and other statutory benefits will continue to
be exempt from diligence. We would add however that our recommended
reforms should change the position: the widening of the exemptions from
poinding to cover all necessary household goods should make it less necessary
for debtors to seek social security exceptional needs payments to preserve
such goods from poinding, and it would be for consideration whether the new
orders giving an insolvent debtor time to pay and precluding diligence would
in any event be preferable to the arrestment or diversion of his social security
income to private sector creditors, ‘albeit that payments under such- orders
would presumably come from social security income.

(a)- Reform of poindings and warrant sales (Chapter 5’ BI]I Part III)

(1) Reform or abolition?
2.142  Our consultation revealed widespread dissatisfaction with aspects of

the present law and practlce of poindings and warrant sales. We were strongly
urged by some of our consultees that, on social grounds, abolition was
required rather than reform. We would emphasme at the outset that we have
no doubt that the dlhgence as it presently operates does indeed require very
substantial reform; and we liope thiat our recommendations for modernisation
and reform of the d]hgence will allay the concern of many who have argued
for 1ts abolmon

2.143  Some- of the demands for abohtlon seem to have been based at least

lSee e.g. Ctuld Beneﬁt Act. 1975 5. 12; Socnal Secunty Penszons Act 1975 5. 48; Supplementary
Benefits Act 1976, s, 16. . .

*Sinton v. Sinton 1976 S.L.T. (Sh Ct. )95 '

*As might be expected, poindings: against recipients of supplementary beneﬁt and other forms
of social security are common, but see para. 2:153, footnote. ) . :

*Paras.3.7t03.10.. . . . '

SFor example, if new. leE:TSlO[l arrangements for soc1al secunty beneﬁts were to be senously
considered; one option would be to make the’ beneﬁts a331gnable by the claunant rather ‘than
arrestable by the claimant’s:creditor. -
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in part, on certain misunderstandings. For example, it is a mistake to assume
that the diligence of poinding is an anachronistic survival from a harsher era
simply because a vernacular Scots term of venerable age is used to denote
that method of enforcement.! Moreover, there is no foundation at all for the
belief that enforcement against moveable goods in the debtor’s possession is
somehow peculiar to Scotland: on the contrary, enforcement against moveable
goods is permitted in every country of whose practice we are aware. Indeed,
in England and Wales, execution against goods, including household goods
in debtors’ dwellings, is by far the most commonly used method of enforcing
judgment debts,? and if one compares the numbers of county court warrants
for execution with the sales executed, it appears that the English procedure
has a filter effect not unlike that in Scotland.” Moreover, so far as the procedures
allow comparisons to be made, the extent to which creditors rely on
enforcement against goods as compared with enforcement against earnings
is much greater in England and Wales than in Scotland.* Any cross-border
differences in public attitudes to enforcement against goods, therefore, are
probably explicable. by reference to procedural differences: for example, in
England sales are generally held in auction rooms, not as in Scotland in
debtors’ dwellings. Given that the Scottish procedures were last revised in
1838,% it would be surprising if some reforms were not now necessary. However,
pejorative -epithets sometimes. usedin public debate (such as “barbaric”,
“mediaeval” or “Dickensian”) seem to us out of place when applied to the
concept of enforcement-against moveable goods as such, however much they
may be justified in relation to specific aspects of the diligence procedure, such
as sales in the debtor’s home and the prior advertisement of such a sale.

2.144 Moreover, in considering whether a particular mode of enforcement
has outlived its usefulness and is ripe for abolition, there is-an important
limiting factor which must be borne in mind. Every society which holds to
the belief that people able to pay their debts should be required by law to
do so must make available to creditors modes of enforcement from a field of
choice which is limited by economic and social realities to diligence against
the debtor’s person (i.e. civil imprisonment for debt), or diligence against his
heritable or moveable property or his income. All these modes of enforcement

l«“Poinding” is simply the old Scots word for “impounding” (Scottish National Dictionary, vol.
vii, 5.v. “pbind”) though nowadays poinded goods are not impounded but left in the debtor’s
possession. o ' o T - ' :

In England and Wales, in 1983, over.one million (1,148,001) county court warrants for
execution against goods to enforce judgment debts were issued as compared with under 80,000
applications for attachment of earnings orders enforcing judgments (79,280) and under 43,000
attachment of earnings orders made (42,612): Judicial Statistics Annual Report 1983 (Cmnd.
9370) Tables 7.18 and 7.19. : : ST

3In 1983, there were 1,148,001 county court warrants of execution against goods and as few as
3,633 sales made. In 1982, the corresponding figures were 1,059,590 warrants and 2,919 sales
made: ibid Table 7.18. ‘ '

“For example, in 1978 (the only year for which statistics on arrestments of earnings are available
and comparisons can be made) for every attachment of earnings order there were about 20
warrants of execution against goods in England and Wales. By contrast, in Scotland for every
“first” arrestment of earnings there were as few as seven or eight charges (the first step in
diligence against goods). ‘ z

sSee the Debtors (Scotland) Act 1838, some of whose provisions had been enacted earlier in
the Bankruptcy Act 1793 (c. 74) (otherwise known as the Payment of Creditors Act 1793}, s.
5; and the Bankruptcy Act 1814 (c. 137) s. 4.
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are necessarily coercive and in any given legal system at any given time it
frequently happens that a particular mode of enforcement is especially
unpopular. For example, in England in the 1960s, civil imprisonment for debt
was much criticised and it was abolished in 1970 as a mode of enforcing
ordinary Judgment debts.” It was found, however, that abolition by itself would
have left a gap in the enforcement procedures available to creditors under
English law. Accordingly, attachment of earnings (which had been abolished
in England a century earlier’) was re-introduced in its place.’ In Scotland, for
some decades prior to 1870, arrest‘ments of wages were especially unpopular*
until the reforms of that year.? Civil imprisonment, never widely used on this
side of the border, was virtually abolished in Scotland as a general creditor’s
diligence in 1880 and in 1882 was made. subject to ]udlcral discretion in most
of the few cases where it remained competent and was in practice used.®

2.145 Inrecent years, the diligence of poinding and warrant sale has become
probably the most unpopular diligence in Scotland as well as being the most
frequently used. It is tempting to conclude from this that the diligence can
simply be abolished as a humanitarian reform equivalent to the virtual
abolition of civil imprisonment and as the logical next step in the progressive
development of the law. We think that this temptation should be resisted
unless it can be demonstrated that an alternative mode of enforcement can
be devised which would be as effective and more socially acceptable. Having
considered the matter anxiously and at length, we believe that such an
alternative cannot be devised

2.146 On consultatmn those who called for “abolition” of the dlllgence of
poinding and' warrant sale do not seem to have contemplated the complete
abrogatlon of the chhgence throughout its ‘whole field of application: thus,
various quahﬁcatlons were made such as abolition “as far as the domestlc
sector is concerned” (Convention of Scottish Local Authorities) or abolition
“inrespect of domestic/individual debt cases” (Labour Party, Scottish Council).
And- it may be that a similar restriction was contemplated by the Scottish
Association of Citizens Advice Bureatix when, as noted above 7they suggested
that the diligence should be replaced by a summary bankruptcy procedure.

2.147 To focus the true issues, therefore certain 1r1:eIeva11t considerations
must be set aside. Thus we do not think that those who call for abolition of
the diligence of poinding and warrant sale are ~seeking to argue: for the
abolition of diligence against all moveable goods as such. There has never,
we think, been any controversy over the propriety of a creditor executing
diligence against, say, commercial goods owned by a trader in order to recover

! Administration of Justice Act 1970, s. 11.

*Wages Attachment Abolition Act-1870.

?Administration of Justice Act.1970, ss. 13-28, re-enacted in the Attachment of Earmngs Act
1971. -

‘See McKechnie Report paras. 66—76 for the iustory of hnutanon see-also- ]D Englendar
“Wage arrestment in Victorian Scotland” (1981) 60 Scottish Historical Revrew 68 : ,

*Wages Arrestment Limitation (Scotland) Act 1870. = .. -

*Debtors (Scotland) Act 1886; Civil Imprisonment (Scotland) Act 1882

’See para. 2.113.
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debts from that trader.! Moreover, we do not think that an argument for
abolition of diligence against moveable goods as a class could be sustained
even if it were advanced. As the Hughes Report put it* “where the debtor has
some resources at his disposal it is obviously important that our system of
justice provides a reasonably efficient means for the creditor to gain possession
of whatever proportion of them is needed to extinguish the debt”. If such
procedures were not available in relation to moveable goods, of whatever
kind and however great the value, then it seems to us that great inequities
would arise not only to creditors but aiso as between classes of debtors
depending upon the character of the assets which they owned and there would
be a wholly undesirable temptation to convert funds in bank accounts or other
assets so far as possible into corporeal moveable goods (such as luxury goods
or collectors’ items) in order to put them beyond the reach of creditors.’

(i) Exemptions for all personal or consumer debts or all household goods?
2.148 We think that the true issue in reform relates to the extent to which
the diligence of poinding and warrant sale should be allowed to be executed
against the goods of certain classes of debtor or against certain categories of
household goods. Put another way, that issue is concerned with whether the
existing exemptions from diligence against moveables (which broadly apply
s0 as to exempt certain essential household goods) should be restated so as
to confer exemption on whole categories of debtors (such as consumer debtors)
or in respect of whole categories of moveable goods (such as household
goods).

2.149 We do not think that a global exemption from diligence against
moveables for the benefit of consumer or non-business debtors as a class
would be equitable. A global exemption of such a kind would have the same
undesirable consequences as exempting moveable goods as a whole from
diligence. It would enable a debtor to retain, free from diligence by his
creditors, goods of considerable value merely because of the irrelevant accident
that his debt happened to be a “consumer” debt. Even a Rolls Royce car,
for example, would cease to be poindable for a debt incurred by the owner
as an individual or as consumer. A global exemption would also result in
unacceptable inequities as between classes of debtor. A commercial debtor,
in all cases, would remain‘subject to the full rigour of diligence in respect of
all his goods, including his household goods, whereas a consumer debtor’s
moveable goods would be creditor-proof however much those goods might
be excess to his needs. |

2.150 Another legislative option is that all goods in a debtor’s dwellinghouse
(“household goods” for short) should be exempt from poinding and warrant
sale. We do not accept this option. While a person’s home may be his castle,
we do not think that it should be turned into a sanctuary in which he can

'However, the present exemption of “tools of the trade” from diligence does indeed require
reform. - ' .

*Para. 12.2.

3t is no answer to say that such goods would be attachable in sequestrations under bankruptcy
legislation: exemptions from sequestration and diligence should be the same and it would be
nonsensical to require a full sequestration of all assets where only moveable goods were sought
to be attached.
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collect moveable goods and place them out of the reach of his creditors. A
goodexemption law should not allow the unscrupulous to evade their creditors’
lawful claims. ' ' -

2.151 The point is sometimes. made by those who argue for the exemption
of household goods as such from diligence, that diligence against such goods
can only be uneconomic from the creditor’s point of view, given the likely
low resale value of the goods in question. We do not think that this is a good
argument for creating an exemption for household goods as a class. As we
point out above,’ the low level of debt recovery under the very smail number
of warrant sales which actually take place does not at all indicate that the
diligence as a whole is economically ineffective. The level of recovery at
warrant sales (on which. the economic inefficiency argument is based) is not
a true measure of the efficiency of the diligence. The true measure is the
extent to which creditors are able, against the background of the potential
threat of a warrant sale, to elicit payment of their debts in the vast majority
of cases without recourse to such sales.

2.152 It might be assumed that, given that the final stage of warrant sale is
(viewed in isolation) inefficient when applied to- household' goeds but the
earlier stages of the diligence relatively effective in eliciting payment, then
in diligence against household goods, the final stage of warrant sale should
be abolished leaving the earlier stages to operate. This argument, however,
overlooks. the fact that the earlier stages of a poinding process would be
wholly ineffective, and indeed pointless, if the ultimate threat of an eventual
sale was not present in the background as a possibility. The whole point of
a poinding is to attach goods as a necessary prelude to their eventual
compulsory sale if, in the meantime, the debtis not paid. c

2.153  Another argument which has been advanced to support abolition of
poindings of household: goods is that it would put an end to the practice
whereby poinding and warrant sale procedures are used to elicit payments
from social security benefits which are not themselves. liable to diligence in
the hands of the-department paying the benefit and are intended to be used
for the subsistence and maintenance of the debtor and his dependants. We
think, however, that the abolition of poindings. of household goods in order
to frustrate that practice would be an undiscriminating. solution since the
abolition weuld apply to all debtors whe are at present subjected to poindings,
many, perhaps the majority, of whom are not dependent on social security
as their main source of income.? . '

(iiiy Outline of recommended reforms (i Chapter 5; Bill, PaﬂIII) - S
2.154 We have-conctuded therefore that the proper strategy for reforming
dilligence against moveable” goods is not to introduce undiscriminating

- Edinburgh- University Debtors Survey, para. 2.4 found that of 100 debtors subjected to
diligence who were interviewed, the number of debtors out of work at the time when credit was
extended was 25; at the time of the summons in the court action 58; and at the time: of the
interview. (soon after the- execution of various: steps in: diligence)-37. For-defenders: in court
actions, see para. 2.64 above: at the time of the debt or debt-related action; 55% of defenders
were in full-time employment, and in-59% of defenders’ households social security was not the.
main souree of income. : -
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legislation abolishing the diligence or exempting all consumer debtors or all
household goods from its operation but rather to reform the diligence so that
its impact on debtors is made as humane as is possible consistently with the
need to retain the effectiveness of the diligence as a method of eliciting
payment from debtors who can, but will not, pay their debts. In formulating
detailed reforms, we have sought to strike a proper balance between the
interests of debtors and creditors and while we concede that we have found
that task to be extremely difficult, we are firmly of opinion that the strategy
itself is right.

2.155 We propose that the main features of the reformed diiigence would
be as follows.

(1) The diligence would continue to take the form of an attachment
followed by a sale arranged by an officer of court under the supervision
of the sheriff and the main stages of the diligence (the charge, the
poinding, the grant of warrant of sale on the creditor’s application and
the sale itself)- would be retained. We envisage that the diligence would
continue to have a filter effect such as we described above and indeed
the additional safeguards suggested below would be-likely to result
in even fewer cases reaching the stage of warrant sale than the tiny
percentage under the present law. Despite these safeguards, we think
that the diligence would continue to be a credible sanction against
debtors able to pay their debts.

(2) The charge would be retained as a means of notifying the debtor of
the decree, of warning him that poinding may follow in default of
payment and of informing him of his new rights to apply for a time
to pay order or a debt arrangement scheme. We envisage that the
service of a charge would continue to be a valuable catalyst for
payment arrangements and a means of enabling sherifi officers to
report to creditors on the prospects of recovery.

(Paragraph 5.9; clause 115(1)).

(3) We believe that creditors should continue to be entitled to ascertain
the extent of the debtor’s poindable goods and this necessarily implies
that officers of court executing a poinding should retain their power
of entry to the debtor’s premises, by force if necessary. But officers

- of court should not be entitled to enter empty houses or houses with
unattended children under 16 unless prior notice of intended entry
had been given to the debtor and, in the case of unattended children,
the director of social work or unless the shenff’s authorisation had
been obtained.

(Paragraph 5.85; clause 45).

(4) The exemptions from poinding of household goods and certain other
goods should be codified by statute, capable of amendment by statutory
instrument, and the range of exempt goods should be extended to
cover, among other things, all items reasonably required for the use
of the debtor and the members of his househeold.

(Paragraphs 5.48, 5.51 and 5.57; clause 43(1) and (2)).

(5) As under the present law, poinded goods should normally remain in
the debtor’s possession unless and until, at a later stage in the
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procedure, (which in the great majority of cases is not likely to be
reached), the goods have to be removed forsale.
(Paragraph 5.95; Recommendation 5.19(1)(i); clause 46(1)(g)).

(6) After the poinding, the debtor would retain his existing right to apply
to the sheriff for the release of exempt goods and have a new right
to apply for the release of individual items on the ground of undue
harshness.' He would have a much longer period than under the present
law to redeem goods at their appraised values, and a second chance
of redemption if the creditor applied for warrant of sale.

(Paragraphs 5.65, 5.95 and 5 150; clauses 43(4) 46(5), 48(1) and
53(2)).

(7) At any time after a pomdmg and before the creditor applied for
warrant of sale, the debtor would. have an important new right to
apply to. the sheriff for recall of the poinding on the ground that the
eventual grant of warrant of sale would be unduly harsh; or that the
valuattons of the poinded goods made by the officer executing the
poinding (which fix the minimum amounts: credited to the debtor for
the goods if they are sold or transferred to the creditor in default of
sale) were substantially below the aggregate market values; or that
the likely proceeds of sale would not be likely to cover the expenses
incurred in applying for warrant of sale and in completing the diligence.
We envisage that these would also be the grounds on which the sheriff
could refuse to grant warrant of sale at the later stage when the creditor
applies for such a warrant. Thus in cases where warrant of sale would
not be granted, the debtor need not remain under the uncertain threat
of a sale but could have the poinding recalled. Recall of the poinding
would also be competent on the ground that the poinding was invalid
or had ceased to have effect (e.g. if the debt had already been paid).
(Paragraphs 5.137 and 5.146; clauses 49(1) and (2) and 52(1) and (2)).

(8) The debtor would also have a new right to be informed of the creditor’s
application to the sheriff for warrant of sale, and an epportunity of
. intervening to oppose the application on any of. the grounds mentioned
above.
(Paragraph 5 146; clause 52(3) and (4)).

(9) The research discloses that debtors dislike and indeed fear newspaper
~advertisements of sales in the home even more than the sale itself, and
the problem of low prices at warrant sales is.well known. We therefore
propose, on social grounds and. to secure so far as possible better

. prices, that warrant sales. of goods pomded in a debtor’s or other
person’s dwelling should take place in an auction room rather than
in the dwelling. Sales in a dwelling would be permitted only if the
occupier, and if he is not the occupier, the debtor, had consented in
writing. Public notices of warrant sales would not 1dent1fy the debtor
unless: the sale was, with his consent, to be held in his premises. As

* aresult of these important reforms, separate newspaper advertisements
publicising sales-of household gOod‘s- and identifying the debtor would
be virtually abolished. and the sale itself would be- a. less painful

'The release of goods from a pomdmg would not bring the whole pomdmg to an end unless
all the goods were released: Release is thus. to be contrasted with recalI of a pomdmg which
always.terminates the whole diligence:.
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experience for debtors.
(Paragraphs 5.161 and 5.166; clauses 54(2)—(4) and 56(5)).

(10) To ensure that debtors would not remain perpetually under threat of
poinding for a particular debt, the present restriction on second
poindings on the same premises for the same debt imposed by Practice
Notes of the sheriffs principal would be enacted in statutory form.
(Paragraph 5.134; clause 50).

(11) To enable informal instalment arrangements secured by poinding to
be made providing for smaller amounts than are possible under the
present practice, a period of one year (instead of six months, as at

‘present) between the poinding and the application for warrant of sale
would be allowed, subject to extension by the sheriff on cause shown.
(Paragraph 5.130; clause 62(1) and (2)).

(12) Following the grant of warrant of sale, the creditor would be entitled
tocancel arrangements for the sale and make-an instalment arrangement
secured by an extension of the poinding but, to prevent the diligence
from continuing indefinitely, this would be possible on one occasion
only and the extension would be limited in time.

(Paragraph 5.197; clause 58).

(13) Provision would be made to ensure that creditors to whom poinded
goods are transferred in default of sale could not use the threat of
uplifting them as a means of putting further pressure on debtors to

pay.
(Paragraph 5.203; clause 59(5) and (6)).

We would again emphasise that the forms served on debtors should be in
simple language prescribed by rules of court with a view to making them more
informative and intelligible to ordinary people. We discuss these reforms in
greater detail in Chapter 5 together with other amendments of the law which
we have found it necessary to recommend. ‘

2.156 We do not claim that our recommended reforms will meet all the
criticisms which have been made of poinding and warrant sale procedures.
Such reforms will not satisfy those who believe that a system of enforcing
debts without coercion is practicable. Moreover, we concede that if insolvent
debtors do not apply for the various orders safeguarding them from diligence,
or do not comply with payment arrangements made in orders controlling
diligence, then the burden of the original debt will often be increased by the
additional burden of diligence expenses. In some cases this burden, already
regarded as heavy relative to debts of small amount, will actually be increased
by our recommendations, as where goods have to be removed to an auction
room. We revert below to the problems of diligence expenses, some of which
appear to be well nigh intractable. Only experience will tell precisely how far
the abolition of sales in debtors’ homes and the relative advertisements will
lessen the effectiveness of the diligence from the standpoint of creditors, but
the sanction of sale would still exist as a powerful inducement to payment.

2.157 Overall we believe that our recommended reforms of the diligence,
taken together with the new discretionary orders controlling diligence described
above, should meet the legitimate criticisms of the diligence while by and
large preserving its effectiveness as a sanction inducing payment of debts.
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(1v) Restriction on poinding by arresting creditor?

2.158 Before turning to summarise our main recommendations for intro-
ducing a system of continuous diligence against earnings, we would mention
a suggestion put to us on consultation by the Tory Reform Group in Scotland
that in cases where such a continuous diligence against earnings was in
operation, a poinding and sale of “personal assets” of the debtor should not
be permitted. After careful consideration, we think that this proposal should
not be accepted. There may well be cases where a debtor, whose earnings
have been arrested, also holds non-exempt household goods of high resale
value, and we do not see why the laying of an earnings arrestment should
debar the creditor from poinding those goods. Anundiscriminating prohibition
of that kind might confer an inappropriate benefit on undeserving debtors.
Generally speaking, under the present law, a creditor who has ascertained
the name and address of the debtor’s employer will use a wages arrestment
alone and will not have recourse. to a poinding unless the creditor has good
reason to-do so.! We would expect that practice to continue, but in cases
where a poinding is indeed executed while earnings were being arrested, the
debtor would, we believe, be sufficiently protected by the reforms. which we
have already outlmed

(b) Reform of diligence against earnings (Chapter 6; Bill, Part IV)

2.159 Apart from poinding and warrant sale procedures, the other method
of enforcing payment of debts considered in this report is the use of arrestments
against an individual’s earnings.> While arrestments of earnings have not in
recent years. attracted the same degree of public criticism and controversy as
poindings . and warrant sales, there was widespread agreement on consultation
with the view stated’ in- our Consultative Memorandum No. 49 that the
diligence should be radically reformed. Our proposed reforms seek to-improve
the efficiency of arrestments of earnings from the creditor’s point of view
while at the same time ensuring so far as practicable that the amount to be
deducted from the debtor’s earnings is not such as to impose undue hardship
on him. :

2.160 An arrestment of earnings ‘operates. at present to attach a debtor’s
earnings only for the smgle pay perlod in which the arrestment is served, and

'See C.R.U. Credrtors Survey, para. 1.15: “Creditors generally prefer to instruct the arrestment
of a debtor’s wages or salary rather than charge;, poinding and warrant sale procedures because
an-arrestment secures at least some-of the money due directly, rather than relying on. the threat
of a warrant:sale securing payment indirectly”; See also-paras. 6.10 and-6.11. This is a-traditional
viewpoint. See the Hill Burton Report of 1854 which observed that. pomdmg is. “ever surrounded
by unpleasant circumstances” and “is.a much more protracted expensive and cumbrous process
than arrestment”. Arrestment, according to the Report “is ¢asy and systematic. It is a method
of drawing off a portlon of the workman’s supphes ere they reach himself. It makes the creditor
a& participator in the income of the debtor; and in point of ease in operation: between it:and-other
methods of recovery; there is all the difference. that there is between the interception-of money
before it comes into possession and its seizure after it has come into possession”, Parliamentary
Papers (1845) LXIX, p.41. Some debt collection agencies instruct a charge and.then decide on
whether to poind or arrest; C.R,U. Creditors Survey, para. 6,11 .

*For the reasons given at para. 2.4 above, we are not concerned in this report with the reform
of arrestments used against moveabfe goods and’ funds other than eammgs in the hands of the
debtor’s employer.

68



does not affect earnings for any subsequent pay period. This gives rise to two
major defects in the operation of the diligence, namely:

(1) repeated arrestments (for the expenses of which the debtor will be
liable) may be needed to clear a debt unless an instalment settlement
can be reached or unless the creditor abandons recovery;

and

(2) the proportion of an 111d1v1dual’s earnings in any pay penod which are
“exempt from arrestment for an ordinary debt! (reﬂectmg, as it does, the
present inability of the creditor to arrest the earnings for more than a
single pay period) is too low and leaves debtors with insufficient means
on which to subsist. In the case of an arrestment enforcing maintenance,
the whole earnings for the relevant pay period are attached leaving the
debtor with nothing.

There was general agreement on consultation with our view that, in order to
cure these defects, a system of continuous diligence against earnings should
be introduced which would avoid or minimise the need for repeated arrestments
but would leave the debtor with sufficient for subsistence. In Chapter 6,
therefore, we advance detailed proposaIs for the introduction of such asystem.
In summary, the proposed system is as follows.

(i) Earnings arrestments

2.161 Inour Consultative Memorandum No. 49, we sought views on whether
the system of continuous dlllgence should take the form of an arrestment in
which the deductions from earnings are fixed by legal rules which would be
applied by the employer, or whether the system should follow the pattern of
the English attachment of earnings orders in which the court has a discretionary
power to fix the level of deductions after an enquiry into the debtor’s means.

The fact that arrestments can be used without the trouble and expense of a
court application and a compulsory means enquiry is a great advantage, and
probably explains why creditors in Scotland use enforcement against earnings
instead of enforcement against moveable goods considerably more than
creditors in England do.? For this reason, we recommend a system with
deductions fixed by legal rules rather than judicial discretion. We envisage
that the existing diligence of arrestment and furthcoming should no longer
be used against the debtor’s earnings in the hands of his employer Instead,

debts would be enforceable by new diligences against earnings. Where the
debt was an ordinary debt (i.e. a debt other than current maintenance) the
creditor could execute a new diligence called an “earnings arrestment”.? This
would, broadly speaking, require the employer to deduct on each pay day
until the debt was cleared the appropriate weekly, monthly or other sum fixed
by reference to a statutory table of deductions designed to be as easily
operated by employers as is practicable. The deductions would be of relatively
small amounts compared with the present law but the amounts would, we
believe, be generally fair and would be on a sliding scale increasing with the
amount of net earnings, but with a threshold of net earnings below which
earnings would be wholly exempt from diligence. No actions of furthcoming

"I.e. a debt other than maintenance.
“See para. 2.143 above.
3See Chapter 6, Section C (paras. 6.31 to 6.130); Bill, clauses 75-78; and Scheds. 2 and 3.
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would be necessary and the employer would be bound to deduct the appropriate
sum on each pay day and pay it to the creditor forthwith.

(ii) Current maintenance arrestments

2.162 The reform of diligence against earnings enforcing maintenance (i.e.
periodical allowance on divorce and aliment) presents somewhat different
problems from the enforcement of other debts. As indicated above,' the focus
of public concern has been directed not so much to the protection of defaulting
debtors but rather to improving the machinery for the collection, as well as
the enforcement, of maintenance. Maintenance credltors———normally separated
or former wives, unmarried mothers, and children—are generally more in
need of asmstance in debt recovery than are most other creditors. On the
other hand, arrestments can operate even more harshly against maintenance
debtors than against other debtors because an arrestment enforcing mainten-
ance attaches the whole earnings of a debtor on the: relevant pay day WIthout

any exemption.

2.163 'To cater for the special needs of maintenance creditors and the special
characteristics of maintenance, we propose that a separate new diligence
enforcing maintenance against earnings should be introduced. to be called a
“current maintenance arrestment”.> Maintenance differs from other civil debts
in so far as the obligation is a continuing one to pay periodic amounts which
are fixed by the court at a level designed to reflect the debtor’s ability to pay.

And the award can be varied or recalled on a material change in circumstances.

If the court’s assessment of the debtor’s ability to pay has been properly
made, then—other circumstances remaining unchanged-—it would seem right
in principle for the whole of the maintenance instalments to be deducted from
the maintenance debtor’s earnings at source. The new diligence of current
maintenance arrestment described in ‘Chapter 6 is designed to achieve that
aim, sub]ect again to a threshold below ‘which earnings would be exempt

2.164 Another 51gn1ﬁcan-t dlfference- between maintenance and ordinary
debts is that maintenance, whether it be periodical allowance or aliment, is
designed for the ¢urrent support or'subsistence of the: maintenance creditor.
If maintenanceisto achieve thatobjective, then, following default, maintenance
should in principle be recoverable thereafter as each periodic amount falls
due or as nearly thereto as is practicable. Under the existing law, only arrears
of maintenance can be attached, and this is understandable given that a single
wages arrestment attaclies wages only on a single pay day. But if the principle
of continuous diligence against earnings is introduced, then, having regard
to the objective of maintenance, it seems to us better to prevent. arrears
arising by attaching current mamtenance than to allow mamtenance to fall
into arrears and to provide for the recovery of the arrears. after they have
arisen. A current maintenance arrestmerit therefore, as its name implies,
would- attach in each pay period the maintenance due in respect of that pay
period. We consider that a current maintenance arrestment should be
competent once the maintenance debtor defaults, and that. the maintenance
creditor should: be entitled to-recover both future maintenance- by a current

'Para. 1.6.
*See Chapter 6, Section D'(paras. 6.131 to 6.217): -
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maintenance arrestment and arrears by an ordinary earnings arrestment
operated concurrently or consecutively.

2.165 If current maintenance arrestments are introduced and operate
successfully, they may largely solve the main problems of recovering main-
tenance which led the McKechnie Committee’ to recommend the introduction
of an official system of collection of maintenance in the sheriff courts.

(ili} Competitions between arresting creditors; conjoined arrestment orders
2.166 A system of continuous diligence against earnings must provide a
solution to the problem of competitions between two or more creditors who
use or seek to use earnings arrestments to operate simultaneously against the
same debtor’s pay. In the absence of such a solution, later creditors would
be “shut out” by the first arresting creditor, in many cases for a considerable
period, and might resort to poindings instead. A current maintenance
arrestment would shut out later arrestments for very long or even indefinite
periods, depending on the duration of the maintenance obligation being
enforced. We discuss various policy options in Chapter 6. We argue there
that, while an employer should be required to operate one earnings arrestment
and one current maintenance arrestment simultaneously, in other cases of
competitions between creditors, the second or subsequent creditor should
apply to the sheriff for an order—which we call a “conjoined arrestment
order”—requiring the employer to make deductions from earnings, computed
in accordance with the rules on earnings arrestments and current maintenance
arrestments as the case may be, and to pay them to the sheriff clerk who
would disburse those sums to the competing creditors rateably in proportlon
to the amount of their debts.?

2.167 We concede that this solution would have some resource implications
for the sheriff courts but we think it would be neither fair nor practicable to
impose on employers, in addition to the burdens which continuous diligence
against earnings would in any event entail, the further burden of making
disbursements to creditors in proportion to their respective shares.

Diligences and priorities enforcing rates, taxes and Crown debts (Chapter 7;
Bill, Part V, Schedules 5 and 6)

2.168 In this report we recommend reforms of diligence enforcing summary
warrants for the recovery of rates and taxes, (though we do not consider the
procedure for obtaining a summary warrant upon which we have not consulted
and express no view). We also propose the abolition of (a) civil imprisonment
for non-payment of tax penalties and rates and civil fines and penalties due
to the Crown, with minor exceptions (e.g. fines for contempt of court); (b)
Exchequer diligences and their concomitant Crown preferences; (c) the
priorities of tax and rates arrears arising where moveable property is taken
by diligence or assignation from rates or tax defaulters; and (d) the vestigial
remains of fugae warrants.

2.169 Diligence under summary warrants for recovery of rates and taxes

"McKechnie Report, paras. 258298,
2See Chapter 6, Section E (paras. 6.218 to 6.280); Bill, clauses 87-92 and Sched. 4.
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differs from ordinary diligence in two main ways: first, there are special forms
of poinding under summary warrants for the recovery of rates and taxes and
second, tax summary warrants (unlike rates summary warrants) do not
authorise arrestments. Summary warrant poindings are not under the automatic
supervision of the sheriff and the procedure is therefore simpler than in
ordinary poindings; there is no prior charge, no report of poinding, no
application for warrant of sale, and no report of sale. In our Consultative
Memorandum No. 48,! we suggested that the absence of supervision could be
justified on-the ground that creditors in summary warrant diligence are central
or local government departments who ought to be trusted to use their powers
of enforcement in a responsible manner and without oppression. On consul-
tation there was no dissent from this view and, moreover, there was. general
agreement with our proposal® that the separate codes on poindings under rates
and tax summary warrants should: be replaced by a single uniform modern
code and that tax summary warrants should authorise arrestments.

2.170 In Chapter 7, therefore, we advance recommendations to achieve
those aims. The new uniform summary warrant poinding procedure would
confer on rates and tax defaulters the main protections for debtors embodied
in the new poinding procedure outlined at para. 2.155 above, including the
new rules.on exemptions,’ rights to redeem the goods at appraised values,* the
judicial powers to release individual items-as exempt or on the ground of
undue harshness,” and the judicial powers to recall the poinding in the case
of undue harshness low valuations or where the expense of a sale would not
be ]ustlfied by its proceeds ¢ New provisions would be introduced. to prevent
sales in dwellings without the conmsent of the debtor or ~occupier and
advertisements of sales identifying the debtor unnecessarily.” As under the
present law, however, the procedure would not be under the automatic
supervision of the sheriff and thus there would be no report of poinding, no
separate application: for warrant of sale and no report of sale. Other useful
related reforms include the abolition of the statutory fee (ten per cent of the
tax arrears)-payable to sheriff officers executing tax warrants which would be
replaced by scale fees prescribed by rules of court.® ‘ : :

Section G. Officers of court (Chapter 8; Bill, PartVI) - :

2.171 Officers of court not only hold the public office of messenger—at-arms
or sheriff officer but are also independent contractors who receive instructions
to- execute diligence in much. the same: way as commercial agents. receive
instructions from their principals. There are, however, important differences
from commercial agents: for example, an officer of court has a daty to execute
diligence when: instructed and cannot pick and choose as between: instructing
creditors; his fees: for executing diligence are prescribed in: detail by rules of
court; and as a sheriff officer he is subject to the disciplinary authority of the

1Para 7.8.

*Consultative Memoranda No. 48 paras. 7.9 and 7.21 and No. 49 para 4.18.

*Bill, Sched. 6, para. 1.

‘Recommendauon 7.6(1) and (2) (para. 7.30); Biil, Sched. 6, paras. 5(5) and 11(2)
*Recommendation 7.8 (para. 7.39); Bill, Sched: 6, para. 6. - -
‘Recommendations 7.6(3) (para. 7.30) and 7.8 (para. 7:39); Bill, Sched 6 para. 7(2)
’Bill, Sched. 6, paras. 10 and 12(4).

*Recommendation.”. 14(1) (para. 7.61); Bill, Sched. 5, paras. 1, 2, éand.7.
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sheriff principal (or of the Lyon King of Arms in the case of messengers-
at-arms) for fault in the performance of his official functions. ! This independent
contractor status cannot be accurately regarded either as peculiarly Scottish
or an anachronism; the enforcement officers of the French courts (the huissiers)
and of the English High Court (the sheriff’s officers) for example are also
independent contractors.

2.172  On consultation most of those who expressed a view considered that
the existing system of independent contractor officers should not be replaced
by a system of salaried officers employed within the Scottish Court Service
but rather that improvements should be made to the existing arrangements
for the regulation, supervision and control of independent contractor officers.
Our own view is that, while the existing system has its defects as any system
would, it has also many merits and has served Scotland well. We think that
independent contractors are likely to give a more efficient service at less cost
than a system of salaried officers.

2.173 For these reasons, we conclude that the existing system of independent
contractor officers should be reformed rather than abolished. In Chapter 8,
therefore, we advance recommendations for improvement of the arrangements
for the regulation, appointment, training, supervision, control and discipline
of officers of court. We envisage that (as is broadly the present practice) each
court or group of courts should appoint, supervise, discipline and control the
officers who execute its decrees. Public confidence in the system demands that
officers of court holding a public office and possessing powers of forcible entry
shouid be, and should be seen to be; accountable to the courts. The reformed
system therefore would not leave sheriffs principal merely to react to complaints
against sheriff officers from debtors or other members of the public, but
would enable sheriffs principal, of their own accord, to order the inspection
of the work of officers.? In addition sheriffs principal would have new powers
to initiate formal procedures for disciplining sheriff officers.® The Court of
Session would have similar powers in relation to messengers-at-arms.

2.174 Following public concern as to the role of officers of court in debt
collection and in the enforcement of debts due to bodies in which they have
an interest, we advance recommendations, which were generally approved
on consultation by those who commented, on these matters. The rule
precluding an officer of court from enforcing a debt due to himself would be
extended to enforcement on behalf of members of his family and business
associates and of firms in which he or they have a controlling interest.* As
regards collection of debts for remuneration, we think that the Court of
Session should make rules prohibiting officers from purperting to act as such
in collecting debts before decree,’ and making collection after decree an official
function guaranteed by the officer’s bond of caution.® Whether collection of
debts through a debt collection agency in which the officer enforcing the debt
has an interest is incompatible with the officer’s official functions will depend

!See generally Chapter 8 below. :

*Recommendation 8.10 (para. 8.66); clause 104.

’Recommendation 8.12 (para. 8.84); clauses 105 and 106.

‘Recommendations 8.16, 8.17 and 8.18 (paras. 8.96, 8.100 and 8.104); clause 109.
SRecommendation 8.20 (para. 8.113); clause 101(1}).

SRecommendation 8.22 (para. 8.125); clause 101(1).
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on the circumstances of each case. Flexible provision seems necessary and we
envisage that this and other extra-official activities undertaken for remuneration
could be regulated by rules made by the Court of Session and if not so
regulated the sheriff prmCIpal $ perrmss:on would be required in particular

cases.!

Section H. Other reforms (Chapter 9; Bill, Parts VII and VIII)

2.175 In accordance with our statutory functions of simplification and
modernisation of the law, we have taken the opporturity afforded by this
report of making recommendanons to modernise the law on the grant of
warrants for diligence,? to abolish obsolete procedures (such as the grant of
signeted letters of horning, poinding and caption),’ to repeal most of the
Debtors (Scotland) Act 1838 and many out-of-date pre-Union Acts;* and to
complete the trend towards making warrants of concurrence for the executlon

of diligence unnecessary.’

Expenses of diligence -
2.176 We referred above® to the fact that the burden of the original debt

falling on a debtor may be considerably increased by the further burden of
the court and diligence expenses incurred in its' enforcement. Though we
reviewed the system of charging fees in some detail in our Consultative
Memorandum No. 47,7 we received no evidence that the fees of officers of
court are too high, viewed as remuneration for work done. There seems no
scope for reducing the burden of diligence expenses falling on creditors and
debtors by reducing the fees exigible for diligence, and any change in the basis
of charging fees (e.g. with respect to mileage charges) would simply mean
that some parts of the work (e.g. enforcement in populous areas) would
subsidise other parts (e.g. enforcement in remote areas). The only alternative
would be a public subsidy, an approach which we regard as fa]lmg eut51de
the scope of this report and on whlch We eXpIess 110 View. 8

2.177 We think that creditors must be entitled to recover the expenses of
diligence from debtors, especially having regard to the fact that debtors will
now have ample opportunity to obtain orders giving them time to pay by
reasonable instalments before diligence expenses have ever been incurred:
We think, however, that creditors should only be entitled to recover the
expenses of a particular diligence® from the fruits of that diligence or from
payments made by the debtor to the creditor while it is in-operation: they
should generally not be entitled to recover those expenses by means of another

lRecommendatlons 8.19and 8.21 (paras..8.110 and'8.121); clause 101(1) tor (33:. :
‘Recommendations 9.1 (para. 9.7). and 9.2(2); clauses 112, 113 and Sched. 7, paras. 8 and 10
“Recommendation 9.2(1); clause 114. B _

“Bill, Sched. 9. '

SRecommendation 9; 5 (para 9. 26) clause 116.

%See para. 2.70. -

"Paras. 3.19to 3.52.
A public subsidy system for dlhgence in the remote areas was introduced by the Remote Areas

Diligence Payments Scheme of 1959 which was aitotal failure. We did not receive much evidence
that enforcement in-the remote areas now presents especially difficult problems perhaps because

of improved means of transport.
°I.e. poinding and sale; earnings arrestment apphcauon for the making- of or for mclusmn in,

a conjoined arrestment order; arrestment and furthcommg
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diligence under the same decree or (as under the present law) by means of
a subsequent decree authorising further diligence to recover those expenses.
Thus, while a creditor should be allowed to ascertain the extent of his debtor’s
poindable effects, and to recover the expenses out of the proceeds of sale or
an instalment arrangement, he will also take the risk that the diligence may
be abortive. Debtors wishing to stop a diligence will have to tender diligence
expenses so far incurred as well as the principal sum,” but will not be subjected
- to further proceedings for expenses after the diligence is terminated. We
envisage that forms served on debtors should show the state of the debt and
to facilitate the calculation of expenses chargeable against debtors, the
legislation should so far as practicable specify the steps of diligence so
chargeable in detail.’ We think that these reforms would achieve a fair balance
between the interests of creditors and debtors.

1Recommendation 9.9 (para. 9.58); clauses 118 and 119.
?Recommendation 9.9(4) (para. 9.58}; clause 120.
*See Recommendation 9.7 {para. 9.36); clause 70 and Sched. 1; also Sched. 6, paras. 25-33.
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CHAPTER 3
TIME TO PAY DECREES AND ORDERS

Preliminary ‘ _

3.1 In Chapter 2, we set out the reasons of principle which led us to
recommend the introduction of discretionary court orders giving debtors an
extension of time for payment of their debts. In this Chapter we set.out our
detailed proposals.on two of these types of order, namely, time to pay decrees
which would be available when decree is granted in court proceedings and
time to pay orders which would be granted by the court at a later stage in the

debt recovery process.!

Section A. Time to pay decrees

Introduction of time to pay decrees 7
3.2 Under the present law, the defender in a sheriff court summary cause
action may apply for what is generally known as an instalment decree allowing
him time to pay the debt, or the expenses of the action, by instalments rather
than an “open” decree requiring payment of the whole debt in one lump sum.?
The creditor cannot execute diligence to enforce the debt or other sum unless
the debtor allows an instalment to remain unpaid until the next falls due, i.c.
default on two instalments.? On such default, the right to pay by instalments
lapses automatically and the decree is converted into an open decree
enforceable by diligence. We propose that this system of instalment decrees
should be replaced by time to pay decrees which would be available in Court
of Session actions and sheriff court ordinary cause actions, as well as sheriff
court summary causes. While time to pay decrees would have many of the
same characteristics as summary cause instalment decrees, (e.g. as to the
principle of automatic lapse on default), there would be some significant
differences which we describe below.

3.3 Instalments and deferred lump sums. The sheriff’s power in summary
causes appears to be limited to a power to direct payment of the debt by
instalments.* In some cases, however, it may be appropriate that the debtor
should pay the whole debt in a lump sum after a breathing space of such
period as the court may fix in the decree, for example when it is known that
the debtor will come into funds at a certain time in the future. We think that
the restriction in the present law makes the power unnecessarily inflexible and
that time to pay decrees for payment by a deferred lump sum should be
possible.

3.4 Werecommend;

'The other main type of order—an order confirming a debt arrangement scheme—is discussed
in Chapter 4. '

“Sheriff Courts (Scotland) Act 1971, s. 36(4): see paras. 2.26 and 2.27 above.

*Summary Cause Rules, FormU2. .. . .. . e S -

*Stieriff Courts (Scotland) Act 1971, s. 36(4). The sheriff may. attach: conditions, including
presumably a condition delaying the commencement of the instalments though such a.condition
seems to be unusual. . . e ST e T
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The present jurisdiction of the courts to grant instalment decrees in summary
cause actions should be replaced by a jurisdiction to grant decrees containing
directions {called time to pay directions') providing for payment of the debt
by instalments or by a deferred lump sum.

(Recommendation 3.1; clause 1(1).)

Who may obtain a time to pay decree?

3.5 We envisage that the right to apply for a time to pay direction shouid
be available to any individual who is a party fo an action or other court
proceeding and against whom a decree for payment of a sum of money is
pronounced including for example a pursuer held liable in a counterclaim and
a third party minuter.

3.6 Although the existing power in summary causes is not expressly confined
to decrees against individuals (i.e. natural persons),” it seems likely that the
power is rarely, if ever, exercised in favour of companies or other bodies
corporate. On consultation,’ it was generally agreed that title to apply should
not extend to bodies corporate and we adhere to that view.

3.7 Clearly individuals who are personally liable for payment under the
decree should have a title to apply for a time to pay direction. Where an
individual is found liable by the decree in a representative or fiduciary capacity
only, and not in a personal capacity (e.g. trustees under trust deeds, executors,
trustees in bankruptcy sequestrations, or the office bearers or representatives
of a club or other voluntary association, who are found liable as such), we
think that, as a general rule, that individual should not have a title to apply,
and that diligence should proceed against the assets of the trust, association
or other body in the ordinary way. An exception should, however, be made
in favour of persons heid liable in a representative or fiduciary capacity as a
tutor of a pupil child or of another individual,* a judicial factor loco tutoris,
a curator bonis (i.e. a judicial factor managing the estate of a minor or of an
adult incapable of managing his affairs) and a judicial factor loco absentis on
the estate of a missing person. Here the tutor or judicial factor merely stands
in the place of his ward. Judicial factors can be appointed in many other
contexts,” which cannot be exhaustively defined, but the inclusion of further
categories would either be inappropriate® or require over-elaborate statutory
provision to cater for an insignificant number of cases.

3.8  An individual may be found liable under a decree either in a personal
capacity or in a representative or fiduciary capacity or in both capacities.
Normally the express terms of the decree will make it clear in what capacity

For brevity, in this report we refer to a decree containing a time to pay direction as a time
to pay decree.

Sheriff Courts (Scotland) Act 1971, s. 36(4).

*Consultative Memorandum No. 48, Proposition 1(6)(a) (para. 1.26).

“It is still competent for a tutor-dative to be appointed to an adult incapax where it is clear that
personal guardianship is required (see e.g. Dick v. Douglas 1924 S.C. 787) though such
appointments are very unusual.

SE.g. on a bankrupt’s estate under bankruptcy legislation, on a partnership estate, on a fund
pending settlement of a dispute by litigation or agreement.

°E.g. in the case of judicial factors appointed under bankruptcy legislation or under the Solicitors
(Scotland) Act 1980, s. 41.
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‘the defender is found liable. There are special rules, however, applying to
decrees against partnerships (which in Scotland have a species of legal
personality separate from those of the individual partners) e.g. a firm with
a social name* may be sued in that name without specifying the names of the
individual partners and decree in the action is a warrant to charge either the
firm or each of the partners individually,” and for diligence against the estate
of the partnership and the estate of each individual partner. The rules
regulating procedure in the sheriff court also provide that any person or
persons carrying on business under a trading or descriptive name may sue or
be sued in that trading or descriptive name alone and that an extract of a
decree or registered document of debt is a valid warrant for diligence against
that person or those persons.® This rule covers clubs and voluntary associations
as weH as partnerships. However, because of judicial dicta in an Inner House
case,* the practice is.to conjoin the names of individuals. with the trading or
descrlptwe name. In cases where an individual is liable under a decree of any
of these kinds both in a personal and-in a representative or ﬁdumary capacity,
we propose that the court should be empowered to include in the decree a-
time to pay direction applying to the individual’s personal obligation only.’
The practical result would be that, during the period when the time to pay
direction had effect, the extract decree would be a warrant for diligence only
against the estate of the trust, partnership, association or other person or
body for whom the-individual acts and net against the individual’s own income
or assets; and a charge served in pursuance of the decree during that period
would?-require- payment to be made by the individual in his representative or
fiduciary capacity only and not from his own pocket. Finally, we think it
should be made clear by statute that a time to pay direction is personal to the
debtor and that the privilege of time to pay would cease to have effect on the
transmission infer vivos or moras causa to a-third party of the debtor 8 llablhty-
to pay the debt. . : . -

3.9 We recommend

(1) Title to- apply for a time to pay dlrectlon should be conferred on: a

debtor who' is-an individual and who is either (a) personally liable
- under the decree or (b) liable in a fiduciary or representative: capacity

as tutor of an individual or as judicial factor loco tutoris, curator bonis
- or judicial factor loco-absentis on an individual’s property. -

(2) Where an individual is liable to make payments under a decree both
in a personal capacity and in a fiduciary or representative capacity;
(e.g. as a trustee, executor or office-bearer of a voluntary association)
it should be competent for the court to include in the decree a time to
pay dlrectlon applymg to the individual’s personal liability, but not to

A “socm.l name” is a name usmg the name or names of persons (e.g. “Brown, Smith & Co™).
though not necessarily the names of the partners and is to be contrasted with a “descriptive
name” which does not contain-the names of persons (e.g. “Blackacre Hiring Co”).

*Graham: Stewart, pp. 296 et seq. In the.case of a firm with a descriptive name, the names of
at least three partners mustbe specified in the summons and decree..

*Ordinary Cause Rules, rule 14(1); applied to summary causes by Act of Sederunt (Summa:y
Cause Rules,. Sheriff Court) 1976, section. 3(2) (as amended). :

“Aitchison v. M¢Donald 1911 S.C. 174 in which it was. observed (at p. 175) that “a.decree
against A is not warrant for a.charge against B”, .

SUnless the individual is liable as tutor or 3ud1c1al factor as mennoned in para. 3. 7 above.
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his liability in his other capacity unless that other capacity is one of
those mentioned in paragraph (1)(b) above.

(3) A time to pay direction should cease to have effect on the debtor’s
death or on the inter vivos transmission of his obligation to pay the
debt. . : _
(Recommendation 3.2; clause 12.)

Actions for payment in Court of Session or sheriff court

3.10 The Sheriff Courts (Scotland) Act 1971, section 36(4) seems to have
contemplated that instalment decrees would be competent in all types. of
summary cause action whether the main crave is for payment of a principal
sum, or for performance of a non-monetary obligation (such as delivery or
removmg) in which the only monetary award in the decree is an award of
expenses. In practice, instalment decrees seem to be granted only in summary
cause actions for payment of a principal sum, perhaps because it is only in
such actions that the Summary Cause Rules prov1de a special procedure for
offers to pay by instalments.? We propose that, subject to a monetary limit
discussed below, the power to grant time to pay directions should be available
whenever the court pronounces decree for a principal sum of money, whether
the decree is granted in the Court of Session or the sheriff court. A proposal
on these lines was generally approved on-consultation by those who.commented
on it.> We revert later to awards of expenses in proceedings other than actions
for payment of a principal sum.

3.11 We consider that awards of financial provision (capital sums or periodical
allowance) on divorce (and on decree of declarator of nullity of marriage if
financial prov131on becomes competent in such decrees*) and awards of aliment,

whether in actions for divorce or aliment, should be excluded from the time
to pay jurisdiction. These awards are in any event based on the court’s
assessment of the debtor’s ability to pay and provisions for the variation and
recall of such awards (other than capital sums) already exist: to superimpose
a time to pay jurisdiction on these existing provisions would be both
unnecessary and undesirable. Decrees for.the recovery of the cost of
supplementary benefit’ and contribution orders against relatives liable to
aliment a child maintained by a local authority under child care legislation®
closely resemble awards of aliment and should also be excluded.’ :

3.12 Taxes, fines and penalties due to the Crown and, to a lesser extent local

'This seems to have been a deliberate departure from the former small debt procedure in which
instalment decrees for payment of expenses were apparently not competent: see Archer’s Trs.
v. Alexander and Sons (1910) 27 Sh.Ct.Reps. 11. Section 36(4) of the 1971 Act expressly mentions
expenses.

See Summary Cause Rules, rules 52 and 54; see also Form Q introduced by rule 50A (service
document).

*Consultative Memorandum No. 48, Proposition 1(7) (para. 1.26).

“See the recommendation to that effect in our. Repart on Aliment and Financial Provision (1981)
(Scot. Law Com. No. 67), paras. 3.201 to 3.203, now proposed to be implemented by the Family
Law (Scotland) Bill 1984 clause 17.

SSupplementary Benefits Act 1976, ss. 18 and'19.

*Social Work (Scotland) Act 1968, ss. 80 and 81; Guardianship Act 1973, 5. 11(3).

"Such decrees and orders provide for periodic payments based on the liable relative’s ability
to pay and are subject to variation by the court.
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rates, have traditionally been given a specially privileged position in the law
of debt enforcement and bankruptcy e.g. as-regards (1) civil imprisonment
for debt;' (2) the special privileges accorded to Exchequer diligence in
competitions with ordinary creditors’ diligences;* (3) the priority for tax and
rates arrears where an ordinary creditor executes diligence against moveables:>

and (4) preferences in bankruptcy sequestration *In this report we recommend
the abolition of (1), (2) and (3).° Con51stently with these recommendations
and the recommendation made below® that time to pay orders should apply
to rates and tax arrears being recovered by summary warrant diligence, we
consider that the above categories of “public” debt should not be excluded

from time to pay decrees

313 We recommend* :

(1) Subject to the monetary limit proposed in' Recommendation 3.6
‘(para. 3.25), time to pay decrees should be competent not only in
sheriff court summary cause actions for payment of a principal sum
~ but also in other actions in the sheriff court or Court of Sesszou for

payment of a principal sum.
(2) Time to pay decrees should not be competent however ‘where:

- (a)-the sum: due under the decree consists of or includes an award of
financial provision on divorce or aliment; or

(b) the decree provides for the recovery by periodic payments of the
cost of supplementary benefit from a relative liable to maintain the
recipient of the benefit or is a contribution order or similar order
“against the relative of a child in the care of alocal authority.
(Recommendatlon 3.3; clause (1), (H(). and (c) and (7) )

Interest

3.14 Court of Sesswu and. shenf:f court decrees for payment of aprmapal
sum bearing interest normally. require: the debtor to: pay the principal sum
with interest at the specified rate from the date when the interest began to
accrue until the debt is paid.” Interest accruing before decree is'generally not
quantified and specified in the decree. In summary cause instalment decrees,
the same practice is adopted, the only difference being that the decree directs
that payment of interest as well as the principal sum is to- be made by
instalments of specified amounts.® Interest accrues ona daily basis and, because
of the complex calculations involved, most debtors: are unable to'compute: it.
There is no duty on creditors holding summary cause instalment decrees. to
intimate a claim for interest in time to ensure that the interest can be paid.
by the specified mstaimeuts On the otlier hand, it seems likely that in practice

"Debtors (Scotland) Act 1880; s.. 45 C1V1l Impnsonment (Scot[and) Act 1882, s:-5;: Local
Government (Scotland) Act 1947, s. 247(5) .

*Exchequer Court (Scotland) Act 1856, ss. 30:and 42. : '

’Local Government (Scotland) Act 1947, s. 248; Taxes Management: Act 1970 s 64

‘See our Report o Bankruptcy, Chapt’er 15, and para. 4.84-below. ‘

*See Chapter 7.

‘Para. 3.58. : )

"R.C. Formr2(1); Dobie, Sheriff CourtStyles pp 3, 357 and358 Wﬂson The Law of Scotland
Relating to Debt, pp: 154-7.

’Summary Cause Rules, Form U2,
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creditors holding summary cause instalment decrees frequently do not claim
interest.

3.15 If, as we recommend, larger amounts become payable by instalments
or deferred lump sum under time to pay decrees,' then more creditors would
be likely to claim such interest. Further the interest claimed may amount to
a significant sum which ought to be payable by instalments. Since in most
cases the creditor would be better placed to calculate that sum. than the
debtor, we think that provision should be made requiring that a creditor
seeking interest which had not been specified as a quantified sum in the
decree should intimate its amount to the debtor timeously, failing which he
would lose the right to claim interest.

3.16 We recommend:

A creditor in a time to pay decree should be entitled to claim interest not
quantified in the decree only if he intimates the amount of interest claimed
to the debtor not later than a date prescribed by act of sederunt occurring
before the date when payment of the last instalment or of the deferred
lump sum falls due.

(Recommendation 3.4; clause 1(5).)

Expenses

3.17 Decrees for payment of principal sum. In a sheriff court summary cause
action, final decree disposing of the action is not granted until the liability of
one party for another party’s expenses has been determined and the amount
of those expenses has been either agreed by the parties or fixed by the sheriff
clerk and approved by the sheriff.? In the case of a summary cause instalment
decree, the sheriff pronounces one decree containing an instalment direction
applying both to the principal sum and expenses.

3.18 If, as we propose, however, time to pay directions become competent
in actions for payment brought as ordinary causes (as well as summary causes)
in the sheriff court and in Court of Session actions for payment, the problem
arises that in a significant proportion of those actions a decree decerning for
a principal sum and finding expenses due may be extracted some considerable
time before the decree for payment of the expenses is extracted.’ Thus, in the
Court of Session, the court pronounces decree for payment of the principal
sum together with a finding as to liability for expenses and at the same time,

'The summary cause limit is £1,000 of principal sum (exclusive of interest and expenses) whereas
the time to pay decree limit which we recommended below is £10,000 (exclusive of interest and
expenses). _ '

*Summary Cause Rules, rules 87 and 88.

*In dealing with expenses, the court has to take two steps which are technically distinct and may
be taken at the same time or on different occasions. First, if a party has applied for a decree for
expenses, the court must make a finding as to liability for expenses (and this must be made in
or before the final decree disposing of the proceedings unless any question of liability for expenses
has been expressly reserved for subsequent determination by the court). Second, if expenses are
found to be due, the court must grant decree for payment of those expenses. It is the decree
(in the technical sense of a decerniture) for payment of expenses, not the finding as to liability,
which is the operative part of the court’s interlocutor, and it is the decree, not the finding, of
which an extract bearing a warrant for diligence is issued. See Lees, Notes on the Structure of
Interlocutors (1915) pp. 32 and 33. :
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unless special cause is shown for not doing so, decerns, in a separate
interlocutor, for payment of the expenses as they will be taxed by the Auditor
of Court.! The decree for expenses is not extracted, however, until the expenses
have been taxed; the extract of the decree for expenses will then set out the
taxed amount of expenses. In defended sheriff court ordinary causes, the
court normally grants decree finding expenses due and only at a later stage
grants a separate decree for payment of those expenses after the expenses
have been taxed by the auditor of court.” Thus one action for payment often
results in the issue at different times of two extract decrees for payment, one
for the principal sum and one for expenses, each separately enforceable by

diligence.

3.19 We think that the court should normally be required to exercise its
discretion to make a time to pay direction on one occasion only during a court
action for payment of a principal sum and accordingly it should only be
entitled to grant a time to pay direction in respect of expenses at the time
when it grants a decree making a finding of liability for expenses (whether
or not that decree aiso decerns for payment of the expenses). The procedure
for taxing expenses and obtaining or extracting a decree for payment of
expenses should not be disrupted by an application for a time to pay direction
which could have been made at the stage when the court found expenses due.
In the great majority of cases where there is liability for both a principal sum
and for expenses, this proposal would mean that a time to pay direction would
- deal with both at the same time. Where the court did not make a direction
covering expenses (€.g. where the amount of expenses was difficult to forecast),

we think that the debtor should be entitled to apply for a time to pay order
(such as we recommend later) relating to these expenses, which would have
been taxed and decerned for by the time such an order became competent

3.20 Decrees not decemmg for prmczpal sum. We considered whether ahme
to pay direction should be permitted in those many cases of “non-monetary”
decrees in which the only sum of money payable is an award of expenses:
examples include: decrees of declarator, interdict, ejection. or removing,
specific implément of a non-monetary obligation, ora “self-executing” decree
changing a person’s status (e.g. divorce) or making some appointment (e.g.
of a judicial factor). We propose, however, that while a person held liable
in expenses. in:such cases should be-entitled to- apply for a time to pay order
such as we recommend later, he should not be entitled to obtain a time to
pay direction in the action, petition, application or other proceedmgs in-which.
the non-monetary decree ﬁndmg expenses due was granted. In many of those
proceedings, the expenses would not have been taxed at the time when' the
non-monetary decree was granted. It would be more satisfactory to allow the
question of an extension of time to pay the expenses to be consﬂer.e_d.m an
application for a time to pay order which would be-made at a stage when the
expenses had been quantified and where it would be possible for the court
to apply the monetary limit recommended later. The practical difference
between decrees:for payment of a prmmpal sum: and other decrees is that in

‘R C. 348 (subsututed by S.I. 1983/826)- '
“2Qrdinary Cause Rules, rules 97 and 98: In- undefended ordmary cause actlons expenses ate
normally not taxed: but modified’ at a fixed. amount and’" decerned: for i the dmree for. the '
. pnnmpal sum. . :



the former case it would be convenient to allow expenses to be dealt with in
the application for a time to pay direction relating to the principal sum,
whereas in the latter case there is no principal sum and the same considerations
of practical convenience do not arise.

3.21 Werecommend:

(1) In an action for payment of a principal sum, the court’s power to make
a time to pay direction relating to the expenses of the action should be
exercisable only when it grants decree decerning for payment of the
principal sum and either decerning for payment of the expenses or
making a finding as to liability for the expenses; and accordingly where
the expenses are taxed by the auditor of court at a later stage, a time
to pay direction relating to those expenses should not be competent at
that stage. : :

(2) Where the court grants a decree not decerning for payment of a
principal sum but making a finding as to liability for expenses (whether
or not the decree also decerns for payment of the expenses), it should
not be competent for the court to make a time to pay direction relating
to those expenses. ‘

(Recommendation 3.5; clause 1(1) and (2).)

Monetary upper limit on debts subject to time to pay directions

3.22 We propose that there should be a monetary ceiling on the debts subject
to time to pay directions, which we suggest should be fixed initially at £10,000
of principal sum exclusive of interest and expenses.' In the absence of such
a ceiling, there would be a risk that applications for time to pay large sums
would often be hotly contested and the resuiting hearings or proofs would
cause unacceptable additional delay and expense. We are primarily concerned
in this report with the debts of consumers and small traders. To require the
court to consider how and when very large debts should be paid would, in
our view, encroach on an area which ought to be dealt with under the general
law of sequestration and personal bankruptcy.

3.23 Interest. For practical reasons, interest accruing after decree must be
excluded from the monetary limit since at the time of decree it would not yet
be due, quantifiable or capable of even approximate estimation. For the
purpose of the various monetary limits on jurisdiction, interest whenever
accrued is generally disregarded and it seems appropriate to disregard interest,
whenever accrued, when applying the monetary limit. As recommended
above, however, interest should be subject to a time to pay direction to the
extent that it is quantified in the decree or claimed by the procedure which
we have proposed. -

3.24 Expenses. We think that the expenses of the action for payment should
be excluded from the monetary limit. We concede that the expenses might
be a very large amount which could greatly exceed the principal sum. On the
other hand, we noted above that in some cases, at the time when decree on
the merits of an action is pronounced, the expenses of one party for which

*The present jurisdictional limit on summary cause actions for payment is £1,000 (exclusive of
interest and expenses): Sheriff Courts (Scotland) Act 1971, s. 35(1)(@) as amended.
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another party is liable have often not been precisely quantified, since at the
time of decree they have yet to be taxed by the auditor of court. In-such cases,
it would be unsatisfactory to require the court to make an estimate of what
the amount of the expenses might be after they have been taxed: those
expenses might be impossible to estimate even approximately.

3.25 We recommend: N ‘ _
The court’s power to make a time to pay direction should be exercisable
only if the principal sum (i.e. disregarding interest and expenses) does not
exceed a monetary limit fixed by statute at £10,000 mltlajly but variable by
statutory instrument. .
(Recommendation 3.6; clause 1(4)(a) and (6). )

Effect of. time to pay decree on diligence

3.26 The object of a time to pay decree is to give a debtor in financial
difficulties a breathing space in which to settle his debt, by instalments or
deferred lump sum;, free from the threat of diligence or further diligence. The
question arises of what modes of diligence should be precluded or otherwise
affected by time to pay decrees. In answermg this questlon it is convenient
to deal separately with the following categories: :

(1) the diligences used for the enforcement of a court decree constituting

an ordinary unsecured debt, namely: poinding and warrant sale; earnings

_arrestment (such as we recommend in Chapter 6); arrestment and action

of furthcoming; arrestment and action of sale (of vessels) action of
adjudication for debt; and inhibition;

- (2) diligences used (a) while the court action in which the decree was
‘pronounced was pending (i.e. arrestment or inhibition on the depend-
ence), or (b) in security of future or contingent debts used before the
‘court action was raised or while it was pending (i.e. arrestment,

- inhibition, or’ adjudication in security); and also (¢) adjudications for
- payment of debts subsequently constituted by decree; and

(3) special forms of diligences used for the enforcement of partlcular

- - categories of debt (1 €. sequestration for rent or feuduty under the

. landlozrd’s or superlor s hypothec pomdmg of the ground action of
maills and duties).. .

We consider these categones 11:1 that sequence

3. 27 Dzhgences Iin execution enforcmg unsecured debr The charactenstlcs-
of poinding and warrant sale, arrestment’ and furthcoming and the recom-
rnended new diligence of earnings arrestment, are described elsewhere in this
report.! Though the hybrid diligence of arrestment and sale of a vessel has
special features (it resembles a poinding more than an arrestment) it shares
with poinding and arrestment of goods the commeon feature that it is a means
of satisfying a debt out of the proceeds of sale of the debtor’s property To
allow the debt to be enforced by any of the diligences mentioned in this
paragraph while a time to pay decree was in operatlon would defeat the whole'.
object of the time to pay decree. :

1(721'1;11:)&‘:1'5 2,5 and6
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3.28 An action of adjudication for debt is the diligence used for the recovery
of debt from specific items of heritable property (land or buildings) of a
debtor. A decree of adjudication for debt confers on the creditor a right over
the adjudged lands in the nature of a heritable security redeemable on
payment of the debt.! During the legal period of redemption (called “the
legal”, for short) of 10 years from the decree, the creditor may obtain a
decree of maills and duties entitling him to enter into possession and to collect
the rents (if any)? in satisfaction of his debt. At the expiry of the legal without
full payment, the creditor can obtain an indefeasible title as full owner of the
adjudged property by obtaining and recording a decree of declarator of expiry
of the legal. The main features of this procedure were fixed in the seventeenth
century’ and vividly reflect the desire of a bygone age to preserve landed
estates from being involuntarily alienated for debt. Desplte its defects, the
diligence is still used in a small number of cases annually* and we shall propose
reforms in due course. In the meantime, the diligence has to be assessed in
its present unsatisfactory form. Despite the fact that the diligence takes the
form of an attachment coupled with a long period of possession (with or
without receipt of rents) followed by ownership, rather than (as in the case
of poindings and arrestments) taking the modern form of an attachment
followed by the relatively speedy realisation of property to satisfy debts, we
think that a time to pay decree should preclude an adjudication for debt while
the time to pay direction in the decree is in operation. A time to pay decree
would be of little use if the debtor could be ejected from his home by an
adjudging creditor. Furthermore, if the adjudged property yielded rents,
payment of these rents to the adjudging creditor would be inconsistent with
the terms of the time to pay direction.

3.29 Different considerations, however, apply to inhibitions, the remaining
diligence available for the enforcement of unsecured debts to be considered.
Inhibitions, like adjudications, affect heritable property but are much more
commonly used than adjudications.® We think that a time to pay decree should
not preclude the registration of an inbibition enforcing the debt to which the
decree relates. An inhibition is merely a prohibitory diligence whereby, once
the inhibition is registered in the personal registers, (a) the debtor’s heritable
property is rendered “litigious” so that the debtor is restrained from granting
any voluntary deed alienating or burdening it to the prejudice of the inhibiting
creditor, and (b) the inhibiting creditor is given a preference, in any process
of ranking over the debtor’s heritable estate, in a competition with other
creditors whose debts were created subsequent to the registration of the

'Title is completed by recording the extract decree in the Sasines or Land registers in the case
of registrable interests in land and in the Register of Inhibitions and Adjudications in the case
of non-registrable interests such as leases or other “personal” rights to land. The action is
privative to the Court of Session.

IIf the debt is satisfied from the rents or otherwise, the debtor may obtain a decree of declarator
of redemption but payment by itself extinguishes the adjudication without the need for such a
declarator.

*Diligence Act 1661; Adjudications Act 1672.

“We have been informed by the Deputy Principal Clerk of Session that during the six years 1979
to 1984, a total of 40 decrees of ad]udlcatmn for debt were extracted, an average of almost seven
per annum.

5In 1982, 5,720 inhibition documents (including inhibitions and notices of inhibition) were
registered: sz:l Judicial Statistics Scotland, Table 25,

85



inhibition. Thus the registration of an inhibition does not create a nexus over
specific items of property, nor does it enable the inhibiting creditor to realise
the property and to satisfy his debt out of the proceeds. In this. respect it
differs from poinding and sale and from arrestment and furthcoming or sale.
Further an inhibition does not enable the creditor to possess, and to consume
the fruits of, the debtor’s property (as in the case of adjudications for debt)
nor to acquire absolute ownership thereof (as in the-case of adjudications for
debt on which declarator of expiry of the legal has followed, and those
poindings and arrestments. in which the attached property is adjudged to
belong to the poinding or arresting creditor in default of sale). In. short, in
contrast to these diligences, an inhibition would generally not be inconsistent
with. the provisions of a time to pay decree. Moreover, a consumer or small
trader in financial difficulties is less likely to be adversely affected by an
inhibition than by diligence against his moveable property and funds. In any
event, in principle a debtor having the privilege of time to pay should not
incur new debts prejudicing the creditor in the time to pay decree, and it
therefore: seems: reasonable: that that creditor should be entitled' to- register
ar inhibition giving him a preference over debts contracted after the inhibition
in any process of ranking on the debtor’s heritable property.*

3.30' Diligence on the dependence. No provision is made by the existing law
as to the effect of a summary cause instalment decree on a pre-existing
arrestment on‘the dependence (which is i effect for most purposes converted
by the decree into an arrestment in execution’) or indeed a pre-existing
inhibition on-the dependence. (Though competent, the: latter-are probably
very rare for procedural reasons.’) The matter will require explicit regulation
however if, as we envisage, instalment decrees become available in all actions
for payment, in some of which diligence on the dependence is used relatively
frequently. Broadly the same considerations apply here as in the case of
diligence in execution of decrees. Where an arrestment had been used on the
dependence of an action in which a time to pay decree was granted, a
furthcoming or a sale of the arrested funds or moveable property would be
inconsistent with the terms of the time to pay decree. We think therefore that
the court granting a time to pay decree should have power to recail or restrict
an arrestment on the dependence and, if the arrestment was not recalled by
the court, it should be, so to say, “frozen” so that it could not be followed
by an action of furthcoming or sale while the time to pay direction in the

" 'By making arrestments and adjudications incompetent but inhibitions competent, our recom-
mendations  could lead to difficulties if the courts were to hold that where the property is sold
by a heritable creditor, aninhibiting creditor has-no title to-claim payment from:the free proceeds
unless he had adjudged:before the sale or arrested after-it. This.is. not, however, the present
practice of the courts: see: Halifax Building Society v. Smith 1985 8.L.T. (Sh.Ct.)-25, 30+ compare
Gretton, “Inhibitions and: Standard Securities™ 1985 S.L.T. (News) 125. S
*Abercrombiev. Edgar and Crerar 1923 S.L.T. 271. : : .
*The former rule making inhibitions.incompetent on-the dependence of a sheriff court small
debt action (see Lamont (1867) 6-M. 84 construing the Small Debt. (Scotland) Act 1837, s. 13)
does. not appear to apply to summary causes, decrees in which are not enforced by special
procedures. Warrant to inhibit on the: dependence: of sheriff court: actions. is obtained by:an
application to- the: Petition-Department of the Court of Session for authority. to obtain signeted.
fetters of inhibition. In.all other cases, warrant to arrest or inhibit on the dépendence of a Court
. of Session. action and. to arrest. on: the- dependénce-of a sheriff court. action:;nxay be inserted in
the summons or initial writ by which the action is.commenced. - .- .. - - SR .



decree was in force.! On the other hand, an inhibition on the dependence
should be treated in the same way as an inhibition in execution for the reasons
just discussed, and accordingly should continue in force unaffected by the
time to pay decree. : :

3.31 We appreciate that the power to recall or restrict an existing arrestment
on the dependence represents a novel encroachment on rights already vested
in the creditor and to that extent the position differs from the prohibition of
future arrestments in execution. We argue later that the court should have
power to recall or restrict arrestments in execution-and to recall poindings
when making a time to pay order after decree for payment has been granted?
and the same considerations apply to arrestments used on the dependence.
To mitigate so far as practicable the possible adverse consequences to creditors,
we advance certain recommendations. First, we think that where the court
is minded to recall an arrestment on the dependence, it should have power
to impose such conditions as it thinks fit on the debtor which he must satisfy
before the court will make a time to. pay direction and an ancillary order
recalling the arrestment.’ In such a case, we propose that the court would
defer pronouncing decree constituting the debt and continue the case for a
period to allow time for the debtor to fulfil the conditions.* For example, the
court might require the debtor to give the arrestee an irrevocable mandate
for payment to the creditor of funds arrested on the dependence as a condition
precedent to the grant of a time to pay direction for payment of the balance
of the debt by instalments.” The court should retain its common law powers
to recall or restrict an arrestment (and indeed an inhibition) on caution or
consignation and on grounds that the diligence was “nimious” (i.e. excessive)
and oppressive or incompetent.

3.32 Second, as an additional safeguard for creditors, we recommend later® |
that the recall of an arrestment on the dependence should not affect the rights
which a creditor may have acquired through his arrestment to participate in
other diligences which had been equalised with his arrestment by bankruptcy
legislation.’ -

3.33 Diligence in security. It is competent to arrest and inhibit in security
of a debt which is future (i.e. payable on a date certain to arrive but not yet

1t should be noted that under the present law an arrestment of earnings and pensions is not
competent on the dependence of an action: Law Reform (Miscelianeous Provisions) (Scotland)
Act 1966, s. 1, and under our recommendations the new diligence of earnings arrestment {which
requires payment without the need for a furthcoming) would likewise not be competent on the
dependence. '

“See para. 3.89.

*The sheriff in a summary cause action has already power to attach conditions to an instalment
decree under the Sheriff Courts (Scotland) Act 1971, s. 36(4), but we understand that the power
is rarely, if ever, used.

“In this way, the same provisions on appeals would apply to the time to pay direction and to
recall as to the principal provisions of the decree. The alternative of pronouncing decree
constituting the debt and superseding extract pending fulfiiment of the conditions would entail
separate provisions on appeals. : o ‘

5As the expense of an arrestment on the dependence is not chargeable against. the debtor
(Graham Stewart, p. 133), payment of those expenses should not be a condition of recall.

‘See para. 3.102. '

Bankruptcy (Scotland) Bill 1984, Sched. 7, para. 10, re-enacting with minor modifications the
Bankruptcey (Scotland) Act 1913, s. 10.
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come) or contingent (i.e. payable on the happening of an event which may
never occur)' if there are “special circumstances” justifying the court ingranting
warrant for such diligence.? There are authorities suggesting that warrant for
diligence in security will be granted only when the future or contmgent debt
has been duly constituted by a bill of exchange, bond or decree.> However,

this category overlaps with diligence on the dependence: indeed, most recent
reported cases on diligence in security concern actions concluding for financial
provision on divorce or aliment in which the warrant is granted both “in
security” and “on the dependence”, and where the debt has not yet been
constituted.*While we have recommended that time to pay decrees should not
be competent in respect of financial provision and aliment, these cases are
cited here as showing that diligence in security is indeed in some circumstances
competent before a' debt has been constituted by a bill of exchange, bond or
decree. There rmght be other circumstances as yet not identified in which
warrant for diligence in security was granted otherwise than on the dependence
of an action and was then followed by an action in which a time to pay decree
was granted.’ If such a-case should arise, we propose that the arrestment, but
not the inhibition, should be subject to reca]l or resmct:lon by an erder
a.ncﬂlary to the time to pay decree. -

3.34 It appears that “ad]udlcanon in secunty may be used when the debt
is future or contingent, and the debtor is ‘vergens ad. inopiam’> (scil. verging
on insolvency), “or when the claim is uncertain in ameunt”.® The adjudication
is only a security and does not become an irredeemable right after 10 years.”
Such diligence appears to be unknown in modern practice since creditors can
use inhibitions in security of future or contingent debts, and we do not think
that, pending our propesed review of adjudications, specific legislation is
required in connection with time to pay decrees. ‘

3.35 Summarising the foregoing proposals, we recommend

(1) A time to pay decree, while it is in operation, shouid r:ender the debt
unenforceable by a charge for payment and by the diligences used for.
enforcing payment of ordinary unsecured debts, namely, poinding and
warrant sale, earnings arrestment. (recommend'ed below), arrestment

~and action-of furthcoming, arrestinent and action of sale: (of vessels),
“and adjudication for debt, but should not prevent the reg1$trat10n of
“an inhibition based on the debt.

(2) On making a time to pay decree the court should have a new
discretionary power to make am ancﬂlary order recalling or restricting
an existing arrestment on the dependence of the action in which the
decree was granted or an ex:;stmg arcestmesnt in: secunty of the debt

‘Graham Stewart, pp. 15 a.nd 528 ' -

’E.g. that the debtor was:-verging on inselvency, or contemplating abscondence or. dlsposmg
of assets ta the possible prejudice of the creditor: see Wilson v. Wilson 1981 8. L T 101 -

*Graham Stewart, p: 15; Mitchell v. Scott (1881):8R.. 875, 879. - . :

“See e.g. Gillanders v. Gillanders 1966 S.C. 54; Brash v. Brash 1966 S C 56 Tweedle Vi
Tweedie 1966 S.L.T. (Notes) 89; Wilsonv; Wilson: 198 S.L. - 101. -

°An.example would:be. if the. creditor i a bill of exchange or bond, instead of usmg summary
diligence;, sought for some reason to constitute hxs debt by court actlon :

°Graliam Stewart, pp: 665-6. : : , - s

“Idem.
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to which the decree relates. This ancillary power should be additional
to its common law powers to recall or restrict arrestments on the
dependence or in security.

(3) The court should be empowered to impose on the debtor conditions
which must be fulfilled before the making of the ancillary order, and
to defer pronouncing decree to allow time for the debtor to fulfil the
conditions.

(4) The foregoing ancillary power should not apply to inhibitions on the
dependence or in security or adjudications in security.
(Recommendation 3.7; clause 2).

3.36 Adjudications for debt. It is competent to raise an action of adjudication
for payment of a debt (as distinct from adjudication in security) if the debt
is quantified in a liquid document of debt (such as a bond, bill of exchange
or promissory note), even though the debt has not been constituted by decree,
or the document of debt or a protest of the bill of exchange or promissory
note has not been registered for execution in the books of court.* It is possible,
therefore, that an adjudication for payment of a debt could be completed and
the debt subsequently constituted by decree in an action for payment. It is
necessary to consider what provision should be made for such a case (admittedly
rare in modern practice): what should be the effect of a time to pay direction
on the pre-existing adjudication, or indeed vice versa? Should a time to pay
direction be competent while the adjudication subsists? Should the court
extinguish the adjudication, or should the adjudication preclude the time to
pay direction? What if the adjudication and payment actions were proceeding
concurrently? This minor problem might well be solved satisfactorily by
reforms made to adjudications,” but in the meantime, as an interim solution
pending our review of adjudications, we think that any legislation introducing
time to pay decrees should restrict actions of adjudication for debt to cases
where the debt had already been constituted by decree or decree of registration.>
This would have the merit of legislative simplicity and would only adversely
affect creditors who wished to adjudge and who held a document of debt
which was liquid but not registrable for execution.

3.37 We recommend:

It should not be competent for a creditor to raise an action of adjudication
to enforce a debt payable under 2 liquid document of debt or a bill of
exchange or promissory note unless:

(a) the debt has been constituted by a decree; or

(b) the document of debt, or a protest of the bill of exchange or the
promissory note, as the case may be, has been registered for execution
in the books of court. _

(Recommendation 3.8; clause 126.)

3.38 Special modes of diligence. While a time to pay decree should affect
the diligences used to enforce ordinary unsecured debts (other thaninhibitions),

*Graham Stewart, p. 580.

?For example, if a warrant to-charge and adjudge were granted in a decree for payment instead
of in a separate action for adjudication.

3Le. an extract registered document of debt: see para. 2.11.
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we think that such decrees should not affect the special diligences used for
the enforcement of particular categories of debt which are accorded special
privileges or are available only to secured creditors: these are the diligences
of sequestration for rent or feuduty under the landlord’s or superior’s hypothec;
actions of poinding of the ground; and actions of maills and duties. We revert
later to the effect of a time to pay decree on the remedies of a creditor other
than diligence.! '

3.39  Sequestration for rent is the diligence by which: the landlord (of rural
subjects of less than two acres. and of urban subjects) enforces his hypothec,
a species of right in security for rent’ over the moveable goods which the
tenant grows or produces on the land or brings on to it, including in certain
circumstances the goods of third parties. The hypothec is imputed by law into
the lease and is not created by agreement. It is an exception to the general
rule of Scots law that there can be no security over goods without delivery
of the goods to the creditor. The superior’s hypothec for feuduty is similar:
We propose to review this topic in due course with a view to determining
whether the hypothec and the diligence of sequestration should be abolished
or reformed. Meantime, the dilgence has. to be assessed in thie light of the
theory that it enforces a real right in security and that sequestration for rent
can be commenced without constituting the debt by decree. We think that,
until the hypothec is reviewed in the light of consultation, it would be
premature to propose that it should be-affected by time to pay decrees.’
Sequestrations for rent are not now frequently used. ' o

3.40 An action of poinding of the ground is the diligence available to the
creditor in what is. called a debitum fundi (literally: “a debt of the land”),
namely, a feudal superior, a creditor in a ground annual or in a real burden
for the payment of money and a creditor in a bond and dispesition: or
assignation in security or in a standard security. The creditor can:poind goods
not only of the debtor but also of the debtor’s tenants and of third parties
even after the land has been alienated by the debtor. It is both a diligence
and a species of real action designed to give effect to the creditor’s security
for his debt. The existence of this diligence (which is.seldom used): prompts
certain questions. For example, if there is a case for conferring rights to create
securities over moveables without delivery, it seems doubtful whether it can
in modern times be confined to the holders of debita: fundi. And why: should
such a right be implied by law rather than: created by agreement; or affect
the goods of third parties? We propose to consult on: the. question: whether
this ancient mode of diligence should be reformed or abolished. Pending our
review of the diligence, we propose that time to pay decrees should not affect
actions of poinding of the ground. Meantime it may be observed that a
poinding of the ground is executed in the same manner as a “personal”

!See para. 3.103 below. : '

*The hypothec covers only rent which is due or current but not arrears; it secures each year’s
rent: successively and. ‘must be put'in force within thre¢ months of the term of payment:
- Encyclopaedia, vol. 8,p. 6. - L ST : _ o

*As an interim reform, we- recommend later that the exemptions from diligence which we:
recommend for poindingsshould apply also to sequestrations for rent or feuduty: Recommendation
5.51(4) (para. 5.244). We revert later to sequestrations for rent of. moveables on dwellings subject
to protected or statutory tenancies. restricted by section 110-of the:Rent (Scotland) Act 1984: see:
para. 3.111. ' S S S T
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poinding' and would thus attract the safeguards for debtors which we
recommend in Chapter 5 for personal poindings.?

3.41 An action of maills and duties is traditionally classified as a diligence®
but is essentially a remedy available to a secured creditor whose security deed
contains an assignation of rents. A decree of maills and duties gives the
creditor a right to enter into possession and clothes the creditor with the
debtor’s rights as landlord so that the creditor may recover rents and exercise
the landlord’s hypothec. The action is the equivalent of the statutory right
which a creditor in a standard security may obtain to enter into possession
and recover the rents.* Since standard securities do not assign the rents, actions
of mailis and duties by heritable creditors (other than adjudgers) will eventually
wither away, but meantime, like other rights of secured creditors,’ they should
not be affected by time to pay decrees.

3.42 We recommend:

The diligences to be rendered unenforceable by a time to pay decree or
subject to recall by an order ancillary to such a decree, should not include
a sequestration for rent or feuduty under the landlord’s or superior’s
hypothec, a poinding of the ground or an action of maills and duties.
(Recommendation 3.9; clauses 2 and 11(1)(a).)

Intimation of time to pay decree and automatic lapse of time to pay dn'ectlon
on default

3.43 A direction for payment by instalments in a summary cause instalment
decree lapses automatically, without the need for any recall by the court of
the direction, if the debtor allows one instalment to remain unpaid until the
next instalment falls due. Thus in a weekly instalment decree, if the debtor
does not pay the first instalment within a week after the due date, he loses
altogether his entitlement to pay by instalments. One of the main defects of
summary cause instalment decrees is that, in the absence of any legal
requirement for intimation to the debtor of the granting of the decree, the
debtor may lose the right and opportunity to pay by instalments because he
does not get to know about the instalment dectee until after the instalment
provisions of the decree have already lapsed.® In recent years, many sheriff
clerks, following advice in circulars by the Scottish Courts Administration,
now intimate instalment decrees to debtors but this practice, we understand,
is still not adopted in all sheriff courts: it is not required by law.

3.44 We think that the principle of automatic lapse on default is a valuable
one and should be retained since it avoids the expense and trouble involved
in a creditor’s application to the court for recall of the order on default.

There is however no prior charge in a poinding of the ground. A “personal” poinding is a
poinding other than a poinding of the ground.

“Pending our review of poindings of the ground we have not sought to recommend provisions
adapting poinding procedure for poinding of the ground.

3See e.g. Graham Stewart, Chapter 25; but cf. Smith and Others v. Bruce (1916) 1 S.L..T. 29.

*Conveyancing and Feudal Reform (Scotiancl) Act 1970, s, 11 and Sched. 3, standard condition
10(3); s. 24.

’See para. 3.118 below.

“See e.g. Edinburgh University Debtors Survey, para. 5.8.
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Moreover, under a rule of automatic lapse on default, every one knows where
they stand. We think, however, that the existing provision should be relaxed
in the debtor’s favour so that the privilege of time to pay lapses only if the
debtor allows an instalment to remain unpaid for two instalment periods
(instead of one, as at present): in other words, if the debtor is in arrears with
the payment of two- (not necessarily consecutive) instalments. On the date
when the last instalment falls. due, the debtor may be only ene previous
instalment in arrears or may not. be in arrears at all. In such a case, the
proposed. rule that the direction will lapse only 'if two- instalments remain
unpaid when the next falls. due would be inappropriate, partly because no
further instalment is due on a later date, and partly because there may only
be a single instalment remaining unpaid. The debtor should; however, be
given a period in which to pay the unpaid instalment or instalments. We
propose, therefore, in such a case a simple rule giving the debtor three weeks
thereafter to pay the balance of the debt unpaid when the last instalment fails
due whatever instalment period is laid down by the direction for previous
instalments. Moreover, to cure the defect mentioned. in the preceding
paragraph, default en payment of any instalment should not be treated as
default for the purposes of automatic lapse unless the creditor had already
intimated an extract of the time to pay decree to the debtor. We propose that
intimation should be made by the creditor rather than the court since creditors
will almost always be legally represented and since the creditor will require
to know the precise date of intimation in order to ascertain whether the
debtor has defaulted and the direction has lapsed. Where a time to pay
direction in a decree applies both to sums decerned for in that decree and to

sums decerned for in a later decree for expenses, default in payment of sums
due under either decree should terminate the privilege of time to pay sums

due under both: decrees.

3.45 We recommend' -

(1) Sums due under a time to pay decree decemmg for payment of a
principal sum' should become  payable only after mtlmatlon by the
creditor of the extract decree to the debtor. . ‘

(2) Where a court grants.a ttme to pay. dxrectlon relatmg to expenses in a
decree which either: '

(@) finds expenses due. but does not decem. for payment of them or

(b) decerns for payment of the expenses as taxed by~ the auditor -of
court but does not specify the expenses as a quantified sum,

the expenses should be payable in terms. of the direction only a.fter
intimation by the creditor to the debtor of an extract decree for expenses
specifying their amount.

(3) The privilege of time to pay by 1nstalments conferred by a time to pay
decree should lapse automatlcally if, on the due date for payrnent of
an instalment, the debtor is. already two prior instalments in arrears.

. If the debtor is in arrears with one prtor instalment. on the date when
the last instalment falls due, of if he is not in arrears’ but fails to pay
that instalment on: that date the privilege should lapse if he had not
paJd the unpaid balance of the debt within three weeks after that date.
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(4) A time to pay direction relating to a deferred lump sum should lapse
24 hours after the time for payment has arrived.

(5) Where the court makes a time to pay direction in a decree for payment
- of a principal sum and subsequently grants a decree for payment of the
expenses of the action, the lapse of the direction through default in
paying a sum Or sums due under one of the decrees should terminate
also the privilege of time to pay the sums due under the other decree.
(Recommendation 3.10; clauses 1(1) and (3); and 3(1)-(4).)

Variation and recall of time to pay direction

3.46 At present, a summary cause instalment decree fixes the level of
instalments once and for all and the court has no power to vary or recall the
instalment provisions of the decree if a material change occurs in the debtor’s
circumstances. We think that the court should have a power to vary or recall
a time to pay direction in a time to pay decree. Such a power might be
particularly useful standing the fact that the monetary limit on time to pay
decrees would be at a much higher level than under the present summary
cause procedure. Thus a debtor should be entitled to apply for a downward
~ variation of the level of instalments if he suffers a loss of income. Further,

there is evidence that some debtors offer to pay instalments at a level which
they cannot meet' and we think that the court should be empowered to vary
the instalments if it made the order in ignorance of a material fact even
though there has been no material change in the debtor’s circamstances. The
court should also have a power to recall or restrict an arrestment which had
not been recalled when the time to. pay decree was made, subject to the
debtor fulfilling such conditions precedent (if any) to the recall or restriction
as the court might impose.

3.47 Having regard to the serious consequences of default, and to the fact
that if a time to pay direction for instalments had lapsed on default the debtor
might, under our recommendations,’ be debarred from obtaining a time to pay
order such as we recommend later, we envisage that the form of intimation
of an extract time to pay decree should be prescribed by act of sederunt and
should notify the debtor of his right to apply for variation of the time to pay
direction in the decree. Clearly creditors should also have the right to apply
for a variation order or recall order, the grounds of which cannot be foreseen
and defined exhaustively in legislation. Variation or recall would often be
appropriate if for example the debtor’s circumstances improved or it was
discovered that he had substantial assets which had not been disclosed when
the time to pay decree was made. Recall would or might be appropriate
where the debtor granted unfair preferences to other creditors or gratuitous
alienations to his family or business associates, to the prejudice of the creditor,
or was about to remove assets from the jurisdiction to evade eventual diligence,
or irresponsibly incurred new debts, or where a race of diligences by other
creditors against his property developed.

3.48 We recommend:

'See Edinburgh University Debtors Survey, para. 5.6: such offers were made because the
debtors felt that smaller payments would not be acceptable 10 credltcrs
*See paras. 3.64 to 3.66.
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(1) A court which has made a time to pay decree should be empowered
to vary or recall the time to pay direction in the decree and, subject
to such prior conditions as the court thinks fit, to recall or restrict any
arrestment securing the debt, on a subsequent apphcatlon by the debtor
or creditor.

(2) Provision should be made by act of sederunt to ensure that the form
of intimation of an extract time to pay decree should notify the debtor
of his right to apply for a variation of the time to-pay direction in the
decree and for recall or restriction of an arrestment securing the debt.
(Recommendation 3.11; clause 3(5), (6) and (7).) ‘

Section B. Time to pay orders

Introduction of time to pay orders a

3.49° Under the present law, whereas instalment decrees are avallable at the
stage of a summary cause action, it is, as a. general rule “not possible for a
debtor whose debt has been consntuted by an “open™ decree for payment to:
obtain the right to pay by instalments.? In our Consultative Memorandum No.
48, we sought views on whether the defender in an action for payment should
have the right to-apply, after an “open” decree had been granted for an order
substituting an mstalment decree for the open decree.”

3.50. This suggestion was approved by all. who commented and we have no
doubt that the reform is needed. We have already noted that whereas a large
number of debtors cannet pay outright or can do so only with great difficulty,
only a small' proportion apply for or obtain instalment decrees.* An even
smaller proportion of instalment decrees actually operate as such: because in
some cases default occurs before the debtor even learns. that the instalment
decree has been granted.” If implemented, our recommendation for intimating
time to pay instalment decrees® would go far towards solving this problem, but
we think that the many debtors who do not obtain an instalment decree at
the stage of the court action should nevertheless be entitled after decree for
payment has been granted to apply for an order convertmg an open decree
into an order (which we call a “time to pay order™”) similar to a time to pay
decree. It would be unduly harsh to deny a debtor such a right on the ground
that he should have applied for an instalment order in the court action and
has only himself to blame if he did not take that opportunity. Quite apart

“1As an exception to the general rule, the Moneylenders: Act 1927 s. 18(f) enabled the court
to make an instalment order at any time Before payment:im: relation to sums: due undér.a
moneylender s agreement, and a-time order under the Consumer Credit Act 1974, s. 129(1)(b);
is-also competent after decree. ‘

*Under the present law, in the case of a decree in absence, provrs1on is made for “reponing”
debtors (i.e. allowing them to defend the action thougli decree lias been pronounced) at the
court’s discretion im a sheriff court ordinary action (Ordinary Cause Rules, rules 28-32).or as
of right in a sheriff court summary cause action (Summary Cause Rules, rule 19) (cf. R.C. 89(f)).
But the procedure is designed to allow the debtor to- put forward a defence and we understand
that, in the case of summary cause actions, it is-generally accepted that the reponing procedure
cannot be used for the purpose of enabling the sheriff to substitute an mstalment decree for an
open decree. . :

*Paras. 1.20to 21, Proposition 1(2) (para 1. 26)

“See:paras. 2.26102.27 above.

*Para: 3.43 above. S

*Recommendation 3.10(1) and (2) (para 3 45)
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from cases in which the debtor’s inability to pay arises only after decree is
granted, e.g. through supervening illness or unemployment, very many debtors
already pay decree debts by instalments under informal arrangements and
one complaint about the present law is that the instalments are fixed by
creditors at an unduly high level. Moreover, many debtors do not appreciate
their predicament until some enforcement steps have been taken. Such debtors
- should have the opportunity to obtain a court order fixing the instaiments at
an appropriate level.

3.51 We note that the county courts in England and Wales possess general
powers to stay enforcement proceedings on the ground of inability to pay and
to substitute instalment orders.’ The Payne Report observed that these powers
constitute a “satisfactory code”? and that there is “at each stage power in the
court to protect the debtor against the hardship of execution if he is genuinely
unable to pay the debt or any instalments ordered”.? And in Northern Ireland,
after a court action, the Enforcement of Judgments Office can make an
instalment order, in lieu of an enforcement order attaching property or
income.* We think that debtors in Scotland should have a snmlar right to apply
to the court for a time to pay order.

3.52 For the reasons given above, the court should also have power to order
payment by a deferred lump sum rather than instalments,’ and title to apply
should be conferred on the categories of individuals entitled to apply for time
to pay decrees.®

3.53 We recommend:

(1) A new jurisdiction should be conferred on the courts to make an order
(to be called a time to pay order) whereby a debt which has already
been constituted by decree would be payable by instalments or by a
deferred lump sum.

(2) Time to pay orders should be available to the same categories of persons
and subject to the same limitations as are time to pay directions in
terms of Recommendation 3.2 above.® :
(Recommendation 3.12; clauses 4(1) and (2) and 12.)

Debts subject to time to pay orders |

3.54 The right to apply for a time to pay order should be available not only
in respect of a decree pronounced in an action or other civil proceedings in
a Scottish court but also in respect of a decree of registration on which
summary diligence may be executed,’ a “deemed” decree of registration,® a

1County Courts Act 1984, ss. 71, 86, 88.

ZPara. 491.

*Para. 495.

*The Judgments Enforcement (Northern Ireland) Order 1981, article 30 (S.1. 1981/226).

*See paras. 3.3 and 3.4.

See para. 3.9.

"See para. 2.11 above for an explanation of “decrees of registration™ and summary diligence.

#].e. orders rendered by statute enforceable in like manner as an extract registered decree
arbitral bearing a warrant for execution issued by a sheriff court: such as the awards of an
industrial tribunal under the Employment Protection (Consolidation) Act 1978, Sched. 9, para.
7(2) (as amended).
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non-Scottish decree or decree-arbitral enforceable in Scotland on registration
under statute® or on the granting of a decree-conform at common law, and
authentic instruments and court settlements emanating from E.E.C. Member
States and any other non-Scottish instruments which are enforceable by
diligence in Scotland.* These are simply different ways of constituting a debt
and obtaining warrant for diligence.

3.55 Itis less self-ewdent that time to pay orders should be made available
to rates and tax defaulters pursued by summary warrant.? There is a tendency
for such debtors to withhold payment long after they would pay ordinary
debts.* It is also said that the collectors of rates and taxes do not choose their
debtors but that is also true of many other “involuntary” creditors, e.g. where
the debt arises: out of delict, unjust enrichment, aliment, or the supply by a
public' utility undertaking of gas or electricity to a person who has not
previously defaulted. Some may consider that atime to pay orderis inconsistent
with the summary nature of the diligence procedure for recovering rates or
taxes whereas others may think that the absence of any prior court action or
opportunity to obtain a time to pay decree justifies this protection. A time
to pay order would not be pronounced by the sheriff in an opposed application
unless the debter was genuinely unable to pay, and on balance we are of
opinion that time to pay orders should apply to rates and tax arrears pursued
by summary warrants

3.56 We thlnk that, as a general rule taxes, ﬁnes and penaltles due to the
Crown which are constituted by decree in civil proceedings should also be
subject to time to pay orders. This would be consistent with the general
principle in the Crown Proceedings Act 1947° which declares that such decrees
should be enforceable in the same manner as in actions between subjects and
not otherwise. We would, however, recommend the express exclusion of fines
or penalties for contempt of a civil court® or for breach of an order under
section 91 of the Court of Session Act 1868 (orders for restoration of possession
of goods or specific performance of statutory duties) and also civil fines. or
penalties for professional misconduct imposed under any enactment regulating
the discipline of a specific professmn or occupatlon where the ﬁne or penalty
is payable to the Exchequer.” - ‘

3.57 Fines and other debts due under the orders of courts of criminal
jurisdiction (e.g. sums due under compensation orders and caution for good
behaviour), though enforceable by civil diligence,® should not be subject to
the time to pay jurisdiction since recovery of the fine or other debt is governed

'E.g. Administration of Justice Act 1920, Part II; Foreign Judgments (Reciprocal Enforcement)
Act 1933, ' Part T; Civil Jurisdictionr and Judgments Act 1982, ss. 4 and' 18 Arbltration Act 1950,
ss. 36(1) and 41(3); Arbitration Act 1975, s. 3(1)(b). _

?E.g. Civil Jurisdiction and Judgments Act 1982, s. 13.

*For the special charactenstlcs of summary warrants and dﬂlgence followmg thereon see
Chapter 7 below. : : -

“See para. 7.19 below.

*S. 26(1).

SAn-order by a civil court imposing: a sentence: for contempt is now treated as a c1v1l decree
subject for example to the civil avenues of appeal: Cordiner; Petitioner 1973S.1.T. 125. '

’See Solicitors (Scotland) Act 1980; $s. 53 and 55. We recommend below a similar enactment
relating to'messengers-at-arms and sheriff officers: see para. 8.84; Recommendation 8. 12(4)(c)

%Criminal Procedure (Scotland) Act:1975, s. 411
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by a separate code' under which the court may inter alia allow payment by
instalments.” Debts due under decrees awardmg financial provision (capital
sums and periodical allowance) on divorce® and aliment, and similar decrees
enforcing public law obligations of maintenance, should be excluded from
time to pay orders as in the case of time to pay decrees and for the same
reason. Analogous debts under non-Scottish judgments and documents of
debt enforceable in Scotland by diligence should also be excluded.

3.58 We recommend:

(1) A time to pay order should be competent where (a) the debt has been
constituted by a decree or other document of debt bearing a warrant
for diligence; or (b) the debt consists of or includes tax or rates arrears
for the enforcement of which the sheriff has granted a summary warrant
authorising diligence.

(2) Such an order, however, should not be competent where:

(a) the debt due under the decree consists of or includes financial
provision on divorce, or aliment; or

(b) the decree provides for the recovery of the cost of supplementary
benefit or is a contribution order as mentioned in Recommendatlon
3.3(b);*or

(c) the debt is due under a non-Scottish decree, analogous to those
mentioned above, which is enforceable in Scotland; or

{(d) the debt is a civil fine or penalty imposed for contempt of court in
civil proceedings, or for breach of an order under section 91 of the
Court of Session Act 1868, or for professional misconduct under
any enactment; or

(e) the debt is a fine or other sum due‘under an order of a court in
criminal proceedings.
(Recommendation 3.13; clause 4(1) and (7).)

Stage in debt recovery process when time to pay orders competent

3.59 As mentioned in Chapter 2, we think that the new time to pay
jurisdiction should only be invoked where an action to constitute the debt is
before the court or where a stage in the debt recovery process has been
reached at which the risk of the creditor instructing diligence has become real
and substantial: otherwise the resources of the courts would be wasted in
dealing with cases which would not in any event proceed to diligence.

3.60 In our view, therefore, whereas time to pay decrees should be available
in court actions, time to pay orders should only be available at the later stage
when the creditor has proceeded to the next formal step in debt recovery
following upon the grant of decree. In the case of poinding and warrant sale

'Criminal Procedure (Scotland) Act 1975, ss. 194 and 395-412; Criminal Justice (Scotland) Act
1980, s. 66.

#1975 Act, 5. 399(1). '

*When the Family Law (Scotland) Bill 1984, clause 17 takes effect, financial provision will also
be competent on the grant of decree of declarator of nullity of marriage, and the same
considerations will apply there as to financial provision on divorce.

“See para. 3.13 above.
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procedures, this step is the service of a charge to pay. We recommend in
Chapter 6 that a charge should be a necessary prelude to the service of an
earnings arrestment such as we describe in that Chapter. We propose that the
form of charge would be prescribed by act of sederunt and that the new
prescribed form, in addition to warning the debtor of the legal consequences
of non-payment within the days of charge, would also notlfy him of his
entitlement to apply for a time to pay order.' In contrastto earningsarrestments,
arrestments of moveable property and funds other than earnings in the hands
of the debtor’s employer should, as under the present law, continue to be
competent without a prier charge since inter alia the charge might induce the
debtor to move funds to defeat the arrestment whereas it is unlikely to induce
the debtor to leave his job. In such: cases, the debtor could apply for a time
to pay order as soon as the arrestment had been laid. The procedure in the
diligence of adjudication for debt takes the form of a court action® and an
application for a time to pay order should be competent when such an action

has been ralsed

3.61 We envxsage that a summary warrant for the recovery of rates and
taxes should not be preceded by a charge and we propose that the right to
apply for a time to. pay order should arise: as soon as the summary warrant
was granted. In practice, the grant of such a warrant is, and probably would
continue to be, intimated to rates. or tax defaulters before diligence was
commenced so that even without a charge, the defauiter would often have
the opportumty to obtam a time to pay order before dlhgence was executed

3.62 It would not be: rlght to- allcw a dlhgence to. be affected by a time to
pay order where the diligence had reached such an advanced stage that the
order would require relatively. expensive diligence procedures already com-
pleted to be undone or that thie debtor has had ample opportunity to obtain
a time to pay order but has simply failed to do so. There ought to'come a stage
in a diligence when a creditor can know that he may in safety instruct the
completion of the diligence. In our view, therefore, a time to pay order
should not be competent where a warrant of sale of poinded goods, or a
decree of furthcoming of arrested funds or moveables, or decree of sale of
an arrested vessel, had been granted, or in the case of a summary warrant
poinding, intimation of removal and: sale, or of sale, had been made in
accordance with the new procedure which we recommend later. Under our
recommendations, it would still be possible after a warrant of sale of poinded.
goods for the creditor voluntarily to: make: an-instalment arrangement with
the debtor involving cancellation of the arrangements for sale,® but an. order
imposing payment arrangements at such a late stage would be unfair to the
creditor. In the case of adjudication: for debt, a time to-pay order should- not
be competent if the creditor had obtained a decree of adjudicationr and either
entered into possession of the adjudged property with. the debtor’s: consent
or acqulescence or obtained a decree of maills and duties or decree of
removing. or ejection of the debtor. Because of the archaic nature of the
procedure one result of this solution would be that the debtor could not
obtain a time to-pay order relatmg to that debt for a penod of up to 10 years

'Recommendation 9. 6(3) (para 9: 31)
See para. 3.28 above.
‘Recommendation 5:.41 (para. 5. 197)
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the legal period of redemption of adjudged property. However, if {(as we shall
propose in due course) adjudications are modernised, it seems possible that
“the legal” will be drastically reduced and this objection, such as it is, would
then disappear.

3.63 We recommend:

(1) A time to pay order should only be competent where a charge to pay
or arrestment in common form had been executed, an action of
adjudication for debt had been raised, or a summary warrant granted,
for recovery of the debt.

(2) A time to pay order should not be competent after a diligence enforcmg
the debt had proceeded to an advanced stage (viz. warrant of sale of
poinded goods; intimation of the date of removal or impending sale of
goods poinded under the recommended new summary warrant poinding
procedure; decree of furthcoming or sale of arrested property; or entry
into possession of adjudged property with the debtor’s consent or
acquiescence or a decree of maills and duties or of removing or ejection
relating to such property) and until the date when the diligence had
been completed or for any reason had ceased to have effect, after
which date a time to pay order should again become competent.
(Recommendation 3.14; clause 4(1) and (4).)- - -

Other conditions of competence

3.64 We think that the monetary ceiling applicable to time to pay decrees!
should apply also to time to pay orders with minor modifications. Thus, if the
amount of the debt outstanding at the time when the application for a time
to pay order is made (excluding interest but including the sums guantified in
the extract decree—any principal sum or éxpenses of the action decerned for
in the decree—and any sums for which the debtor had become liable
subsequently, namely the expenses of a prior charge or other diligence so far
as chargeable against the debtor) exceeded £10,000 or such other sum as
might be prescribed by regulations, then the sheriff should be bound to refuse
to make a time to pay order. To assist the court in applying this condition
of competence the amount of the debt outstandmg should be specified in the
application. :

3.65 In fairness to creditors, and to encourage debtors either to observe the
terms of time to pay decrees and orders .or to apply timeously for their
variation, a restriction should be placed on the number of times a debtor may
obtain an extension of time to pay. So if a time to pay direction or a time to
pay order had already been made for the same debt (whether or not it was
still in operation or had lapsed through default or been recalled by the court),
it should not be competent for the debtor to obtain a time to pay order. To
ensure that the court could apply this condition of competence, we think that
it should be provided by an act of sederunt that the debtor should include in
his application for a time to pay order a statement that no time to pay direction
or time to pay order relating to the debt had been made previously.

3.66 We recommend:

1See paras. 3.22 t0 3.25 above.
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(1) A time to pay order should be competent only where:

(a) the debt (exclusive of interest but including expenses decerned for
as a quantified sum in the extract decree and diligence expenses)
does not exceed a prescribed sum (fixed initially at £10,000 variable
by statutory instrument); and

(b) a time to pay direction or time to pay order relatmg to the debt
has not already been made.

(2) Provision should be made by act of sederunt requmng a-debtorapplying
for a time to pay order to state in his application that no time to pay
direction or order relating to the debt has been made.
(Recommendatlon 3.15; clause 4(3) and (6) )

The forum; local:and international lunsdictlon _

3.67 Forum. In our view, jurisdiction (in the sense of ad]udwatory com-
petence). to make time to pay orders should be conferred on: the sheriff court
and not the Court of Session. The great majority of debt decrees emanate
from the sheriff court and it seems. essential that the shenff court should have
jurisdiction: The jurisdiction is one which is best exercised locally and, being
of a summary character in which legal representation would not be required,
it seems an inappropriate jurisdiction to confer on the supreme court. It
would not apply to corporate bodies and is generally not appropriate for very
large debts.

3.68 The best argument in favour of a two-tiered jurisdiction is perhaps that
Court of Session: decrees for payment should be subject to control by the
Court of Session not the sheriff court. However, the sheriff court already
supervises poindings on Court of Session decrees and may award sequestrations
which have the effect of discharging debts constituted by Court of Session
decrees. Moreover; the sheriff court is now responsible for the' enforcement
of criminal fines of Whatever amount imposed by the High Court of Justiciary.
The sheriff’s ‘jurisdiction in time to- pay ‘orders would not in afny way lmply
dlsrespect towards the decrees of a supenor court o

3.69 International and local ]unsdzcrzon Since time to pay orders have a
double aspect of precluding enforcement by the ordinary modes of diligence
~and making that preclusion conditional on payment by instalments or a
deferred lump sum, it is not easy to characterise such orders for the purposes
of the various sets of rules which now govern the assumption of jurisdiction
by the Scottish courts. In relation to the European Judgments Convention,
which determines jurisdiction between domiciliaries of member states of the
European communities, time to pay order applications would be likely to be
treated as proceedings concerned with the enforcement of Judgments so that
the courts of the State in which the judgment has been or is to be enforced
would have exclusive jurisdiction irrespective: of domlcxle On. this view, the
Scottish courts would have jurisdiction to-make a time to pay order affectmg
diligences within Scotland enforcing a: judgment of an E.E.C. Member State
registered in Scotland for enforcement, and the jurisdiction of the local sheriff
courts would be a matter to be determined by reference to the internal law

1].:':1.'11'01;163.11 Judgments Convention, Aticle 16(5).
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of the Contracting State, in this instance Scots law.' A similar rule applies for
the allocation of jurisdiction within the different parts of the United Kingdom,
under the Civil Jurisdiction and Judgments Act 1982.> The 1982 Act also
enacts a similar rule for inter alia allocation of jurisdiction between the sheriff
courts: thus the court of the place where the judgment has been or is to be
enforced has exclusive jurisdiction over these proceedings.

3.70 It will be seen that this criterion, while appropriate for example to the
rules relating to applications for recall of a particular diligence executed in
one place, or to an application for warrant of sale, is not appropriate in the
case of a time to pay order stopping new diligences throughout Scotland, and
recalling, restricting or freezing diligences already executed perhaps in several
sheriffdoms or sheriff court districts. Obviously, not all of these courts can
have exclusive jurisdiction to make a time to pay order. In these circumstances,
we think that a different rule or rules should be adopted for the assumption
of local jurisdiction within Scotland. Most debt decrees emanate from the
sheriff court and for these we suggest a simple rule that the sheriff court which
granted decree for the debt should alone have jurisdiction to make a time to
pay order affecting the debt. This is a clear rule and in most cases will enable
a debtor to go to the court of his domicile, though there will be cases where
he has changed his domicile or where jurisdiction in the original action was
founded on some jurisdictional ground other than the debtor’s domicile. It
may be helpful for the court to have regard to the process in the original
action, and our proposed jurisdictional rule might facilitate this. We propose
a similar rule for summary warrants granted by the sheriff. In other cases,
such as Court. of Session decrees, extract registered documents of debt, and
external judgments enforceable in Scotland, we suggest that the debtor’s
“domicile” within the meaning of the 1982 Act, section 41, would be
appropriate. In cases where the debtor was not domiciled within a sheriff
court district in Scotland, jurisdiction should be allocated to the sheriff having
jurisdiction over a place of business of the debtor or, if he had no place of
business in Scotland, to a place where he had property (including income,
such as a source or earnings or an arrestable liability of a third party to
account to him) against which diligence might be done. The general effect
would be that a debtor would normally be entitled to apply to his local sheriff
court for a time to pay order. Moreover, transfer of applications between
sheriff courts would be competent under general rules of court.*

3.71 We recommend:

(1) The sheriff courts should have exclusive jurisdiction to make time to
pay orders. _ ‘

(2) The sheriff court which granted the decree for payment or summary
warrant for recovery of a debt should have jurisdiction to make a time
to pay order affecting that debt. In all other cases, jurisdiction should
be conferred on the sheriff court of the place where the debtor is

1See Anton, Civil Jurisdiction in Scotland (1984) p. 104 who observes that “the rules in Art.
16 specify merely the Contracting State whose courts have jurisdiction under it. It is left to the
Contracting States themselves to specify which of their courts should exercise this jurisdiction”.

2. 16, and Sched. 4, Article 16(5).

31982 Act, s. 20 and Sched. 8, para. 4(1)(d).

*Ordinary Cause Rules, rule 19.
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domiciled or, if he is not domiciled in Scotland, a place where he
- carries on business, or if he has no domicile or place of business in
Scotland, a place where he has property (or a source of income) liable
to dmgence

(Recommendation 3.16; clause 4(2) and (7) (deﬁnmon of “sher:ff’) )

Procedural aspects of appllcatmns for time to pay orders

372 An appllcanon for a time to pay order should attract the measures
(discussed elsewhere in this report’). designed to facilitate “DI'Y applications”
by unrepresented debtors. In general the legislation should set out the main
features of the procedure leaving the details to be prescribed by act of sederunt
with the possibility of modification being made from time to time in the light
of practical experience. The. debtor. would complete an application in a
prescribed form containing an offer to pay the debt by instaiments or a
deferred lump sum and lodge it in court. The sheriff clerk would be under
a statutory duty to assist the debtor in completing the form if requested to
do so. To preserve the sheriff clerk’s impartiality, the legislation should make
it clear that the form would contain the debtor’s. proposals for payment, not
what the sheriff clerk thought that the debtor could or should pay. The sheriff
clerk should, in our view, have }.mmumty from actions for breach of this
statutory duty :

3.73 In framing a time to pay order, the court would require to refer to
patticulars of the extract decree or other document of debt® whose provisions
the order will quahfy One practical difficulty here 1s that the extract decree
or other document will invariably be in the possession of the creditor not the
debtor and, in the absence of special provision, would generally not be known
to the shenﬁf and sheriff clerk dealing with the application. The debtor,
however, should normally be able to obtain these particulars, e.g. from the
form: of charge or the poinding or arrestment schedule or intimation of
earnings arrestment which preceded his application or perhaps even from the
court grantlng ‘the decree or from the creditor. An act of sederunt should
‘provide that where possible the debtor should spemfy these particulars in his
application and the form of charge and other diligence documents served on
a debtor should warn him that this. information will be requlred if he applies
for a time to pay order. Where the debtor was unable to furnish: these
particulars to the court, the sheriff should have a power to order the creditor
to furnish them, on pain of interdict against further dlhgence or of recall of
existing dlhgence enforcing the debt.. :

3.74 If the application had been properly made and it appeared that the
‘making of a time to pay order would be competent, the sheriff clerk would
send a copy to the creditor, who would have 14 days within' which to object
to the granting of the apphcatlon It is envisaged that objections would
normally be made by lodging a simple prescribed fornr. If o objections were
made the sheriff would dispose of the application by granting a time to pay
order giving bmdmg legal effect to. the debtol: s proposals. for payrnent We

1See the summary at paras 2 136 and 2 137 above and paras. 9. 2T to 9. 31 below ‘ -
“Including a summary warrant and relative: cemﬁcate of arrears by»thse collector ofrates.or taxes- :
so far as applicable to the debtor in question. ‘ . s
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envisage that an objection would take the form of either an outright objection
to the making of any time to pay order or an objection to the terms proposed
by the debtor, e.g. as to the amounts of, or intervals between, the instalments
proposed. It would be for consideration whether intimation to the debtor of
the objection should be made by the sheriff clerk or by the creditor {or his
- agent). The debtor would have an opportunity to make representations on
the creditor’s objections. Only if agreement was not reached as to whether
a time to pay order should be made or as to its terms would a hearing be held.
In this way, it is hoped that the procedure would normally be carried through
on paper without the need for court hearings attended by the partles or their
representatives.

3.75 The sheriff clerk would intimate the sheriff’s decision to the parties.
Since, under our recommendations, a time to pay order providing for
instalments would only lapse if there were default in payments. after the order
had been intimated by the sheriff clerk to the debtor, the sheriff clerk would
require to inform the creditor that he had intimated the order to the debtor
on a particular date.

3.76 We recommend:

(1) The procedure should be as outlined at paras 3.72 to 3.75 above.

(2) So far as the procedure in an application for a time to pay order is not
- prescribed by clauses 5 and 6 of the Bill annexed to this report, it
should be prescribed by act of sederunt. Provision should be made by
act of sederunt to secure that where possible a debtor applying for a
time to pay order should furnish particulars of the decree concerned
to the sheriff and those particulars should be set out in the charge and
other documents served on a debtor in the execution of diligence.
(Recommendation 3.17; clauses 5 and 6.)

Time to pay orders and dlllgence

3.77 Since time to pay decrees and time to pay orders would share the same
social and legal policy aims, it seems clear that they should preclude broadly
the same modes of dlhgence Accordmgly, in line with our recommendations
for time to pay decrees, we envisage that a time to pay order would prevent
use of the diligences whereby ordinary unsecured debts are enforced, other
than inhibitions. A major difference, however, flows from the fact that time
to pay orders would be available at the later stage of debt recovery when
diligence in execution of a decree had begun. Whereas time to pay decrees
would generally not affect existing diligences other than arrestments used on
the dependence or in security, time to pay orders would affect all existing
poindings, arrestments, earnings arrestments and adjudications enforcing the
debt due under the decree.

3.78 We have already recommended that ‘the service of a charge or the
commencement of a diligence or the grant of a summary warrant should be
a condition of an application for a time to pay order, but that a time to pay
order should be incompetent where a poinding, arrestment or adjudication
enforcing the debt had proceeded to an advanced stage as defined above.! Two

'Para. 3.63; Recommendation 3.14(2).
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key policy questions remain. First, how far (if at all) should a creditor be
entitled to proceed with a diligence while an application for a time to- pay
order was being considered by the court? Second, where the sheriff decided
to make a time to pay order, what effect should that order have on existing
diligences already commenced by the creditor as well as-new dﬂlgences not
yet begun? We turn now to the first of these questions.

3.79 Interim sist of diligence. If time to pay orders are to acmeve their object
of delaying diligence pending the debtor’s compliance with payment arrange-
ments sanctioned by the eourt, then the creditor must be prevented from
completing diligence or from takmg steps (such as obtaining warrant of sale)
which, under recommendations made above,' would render the making of a
time to pay erder incompetent. Accordingly, if an application has been
properly made and it did not appear that the making of a time to pay order
would be incompetent, the shenff should be under a duty to-make an interim
order sisting diligence pending disposal of the application. The order would
be intimated- to-the creditor concerned by the sheriff clerk (rather than the
debtor).

3.80 Because the characteristics of specific forms of diligence enforcing
unsecured debt vary somewhat, the. interim order would require to have
different effects on different diligences, In the case of those d111gences which
take the form of an “inchoate™ attachment of property requiring to be
completed either by a sale (poinding and sale under ordinary decrees or
summary warrants, arrestment and furthcoming of moveable property,
arrestment and sale of vessels) or by payment (arrestment and furthcommg
of funds other than earnings), the creditor should be entitled to impose the
attachment by executing the poinding or arrestment. Otherwise the creditor
might fail to obtain the right to claim equahsatlon with other arrestments and
poindings under bankruptcy legislation® or the debtor might use the time to
pay order procedure to gain time to dispose of his funds and moveable goods.

The interim sist should, however, prevent further procedure (such as an
application for or the grant of warrant of sale in an ordinary poinding not
being an order for the sale of perishable goods, intimation of the date fixed
for the removal for sale, or the sale, of goods in a summary warrant poinding;
the rajsing of an action of furthcommg or sale of ‘arrested property or funds
and the grant of decree in such an action). If the interim order was made
while an application for warrant of sale was pendmg, that apphcatlon wou[d
fall. - : : L _

3.81 By contrast, an earnings arrestment such as we recommend in Chapter
6isa completed rather than an inchoate, dlhgence requiring the employer
to pay arrested earnings to the creditor without a furthcoming. An interim
sist:should prevent the execution of a new earmngs arrestment but should not
affect an existing earnings arrestmeat: to require the employer to stop
deductions and: payments pendmg d1sposal of the- apphcaﬁon for a:time to. pa.}ar

dem. o ‘

Bankruptcy. (Scotland) Act 1913 S 10 re-enacted w:th minor modifications by the Bankruptcy
(Scotland) Bill-1984, Sched. 7 para: 10. The creditor could claim a pari passu ranking on another
arrestment or poinding on producing his:decree but he might never become aware of the dlhgence
if he has not himself executed an arrestment or poinding.
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order, and to restart them if the application were refused, would be
unsatisfactory. Moreover, a debtor would have at least two weeks (the days
of charge) after a charge was served on him within which to pre-empt an
earnings arrestment by application for time to pay and normally would only
have himself to blame if he did not take that opportunity. If an earnings
arrestment were in operation, the interim sist should not prevent a creditor
from sharing in the debtor’s earnings by applying for a conjoined arrestment
order such as we recommend in Chapter 6, and the interim sist should not
affect an existing conjoined arrestment order. Since we have recommended
that aliment and periodical allowance on divorce should not be subject to a
time to pay order,’ a time to pay order would not affect the new diligence of
current maintenance arrestment recommended in Chapter 6.

3.82 An interim sist of diligence should render incompetent the raising of
an action of adjudication for debt.? Actions of adjudication for debt are so rare
that there is little risk that an adjudging creditor would thereby lose his
chance of a pari passu ranking by being prevented from adjudging within a
year and day after a prior (the first effectual) adjudication in terms of the
Adjudications Act 1672.> Where an action of adjudication for debt had already
been raised, the creditor should be entitled to register a notice of litigiosity
in the personal registers, to obtain his extract decree and to complete title
by recording the extract in the property registers or an abbreviate in the
personal registers. But no further steps (such as the raising of an action of
maills and duties and entry into possession of the adjudged subjects, or
ejecting the debtor, or collecting rents or the raising of an action of declarator
of expiry of the legal) should be competent while the application for a time
to pay order was pending. If the creditor had already entered into possession
of adjudged subjects or obtained a decree of maills and duties or a decree
for removing or ejection of the debtor, then a time to pay order would be
incompetent,* the application should be refused and no interim sist should be
granted.

3.83 We envisage that an interim sist would not preclude the execution of
inhibitions or the special modes of diligence described above® (which would
not be affected by time to pay orders) and it would not prevent the creditor
from petitioning for the debtor’s sequestration under bankruptcy legislation
or applying for a debt arrangement scheme such as we recommend in Chapter

3.84 An interim order sisting diligence should take effect whien intimated
to the creditor and remain in effect till the sheriff’s order disposing of the
application was intimated to the debtor and creditor. Certain time limits are,
and if our recommendations are accepted will be, imposed on the effective

Para. 3.58; Recommendation 3.13(2).

*The debtor’s remedy would be an action of reduction in the Court of Session. Specific provisions
for clearing the registers of ineffectual adjudication documents comparable to those proposed
at paras. 4.119 to 4.124 below for debt arrangement schemes appear unnecessary.

’If adjudications were to be reformed and (it may be) the legal shortened, it would be for
consideration whether an interim sist should have the same effect on adjudications as we
recommend it should have on poindings and arrestments.

“Paras. 3.62 and 3.63; Recommendation 3.14(2).

*See paras. 3.38 to 3.42.

105



"“duration of diligcnces- (such as the three-yéar period for the prescription of
arrestments! or the limits recommended below on the duration of poindings?®).
For these purposes, the: penod of the interim sist should not run agamst the

creditor.

3.85 We recommend

(1) The sheriff should make an intermm order s1stmg diligence by the
creditor pending disposal of an-application for a time to pay order.

(2) The interim order should not stop the execution of new poindings and
arrestments.. It should however stop poindings and arrestments from
proceeding to warrant of sale or decree of furthcoming or, in a summary
warrant poinding, intimation of either removal for sale or sale. It should
stop new actions of adjudication for debt and, if such an action had
been raised, it should stop the creditor from entering into possession

_ of the adjudged property but it should not stop: the registration of a
notice of litigiosity in connection with the action, nor the: obtamlng and
recording of an abbreviate or decree of adjudication. -

(3) The period during which an interim sist of diligence is in force should
be dlsregarded in cornputmg the perlod durmg wmch by law a dlhgence

‘subsists.
(Recommendatlon 3. 18; clauses 5(3) and 7; Schedule 7, , paragraph 2.)

3.86 Effect of time to pay orders on diligence. We propose that, as a means
of regulating, the legal effect of time to pay orders on diligence, the sheriff
would have duties or powers to make ancillary orders recalling or restricting
diligences or “freezmg them while the time to pay order was in operation.

Again different provisions would have to be made for different modes of
diligence because of the need to tailor those orders to suit the mdmdual.

characteristics of each mode.

3.87 First, the new modes of continuous diligence against earnings enforcing

“ordinary debts” > namely earnings arrestments and. conjomed arrestment
orders so far as enforcmg ordmary debts, could not remain in effect while an
instalment time to pay order was in operation because the level of deductions
under these dlhgences would often _necessarily be dlfferent from. the level of
instalment payments under the decree, and because the times of deductions
under these diligences® would often not coincide with the times of payment
of instalments under the time to-pay order. Moreover, a continuous .diligence
against earnings. would be inappropriate where a time to pay order provided:
for a deferred lump sum. Accordingly the sheriff should: have a- duty (not
merely a power) to recall any existing earnings. arrestment and, if the: debt
was being enforced by a conjoined arrestment order, to-exclude that de.bt-

'Debtors: (Scotland) Act 1838 5. 22, whu:h we. recommﬂnd later should not’ apply to dlhgence
against earnings. - -

See Recommendaﬂon 5. 27 (para 5. 130) :

- ?Le. debts other than current maintensnce: see Chapter 6 e

« “Which would:be determined by applymg a statutory sh(:lmgi scale tor the- eammgs payable cm‘
each pay day.

*‘Deductions would be:made on pay days and thsse mlght or mlght dot, be at regular mtervals
and might be altered subsequent to the time to pay order:
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from that order, or to recall that order if the debt was the only one still being
enforced by the order.}

3.88 In the case of the “inchoate” diligences of poindings and of arrestments
in common form, we propose that the sheriff should possess a discretionary
power to make ancillary orders recalling the poinding or recalling or restricting
the arrestment, but if he did not recall the poinding or the arrestment as the
case may be, he should be under a duty to-make an order to the effect that
no further steps (such as the making of an application for warrant of sale or
the raising of an action of furthcoming or sale) should be taken in the diligence
while the time to pay order was in operation. The last-mentioned type of
ancillary order would “freeze” the diligence but preserve 1ts effect as an
attachment of, or nexus on, the funds or property.?

3.89 An ancillary order recalling a poinding or arrestment would be an
1mportant abridgement of the vested rights of diligence creditors and we
carefully considered whether the lesser power to “freeze” the diligence would
suffice or whether the power. of recall should be restricted to (say) poindings
of goods in debtors’ residences and diligence against earnings, which are the
main areas of public concern. Such limitations, however, would appear unduly
arbitrary and would exclude other deserving cases. For example, it may be
that if arrested trading debts or poinded or arrested stock-in-trade or an
arrested fishing vessel, were made available to the debtor by a recall of an
arrestment or poinding, the debtor could quickly use the released funds or
goods to earn the sums needed to pay off the debt. Again, it might be that
funds arrested in a bank account were personal earnings of small amount
urgently needed for the maintenance of the debtor and his dependants. On
balance, we have concluded that the power of recall should in principle apply
to all arrestments and poindings.

3.90 Asinthecase of ancillary orders recalling arrestments on the dependence
in connection with time to pay decrees, the sheriff should have power to
impose on the debtor conditions precedent to the making of an ancillary order
recalling or restricting diligence, and a creditor’s right to claim a share in
equalised peoindings or arrestments would not be affected by the recall of the
diligence.’ We assume that in most cases the sheriff would impose a coadition
requiring the debtor to pay the expenses of the diligence before recalling it.
Where such a condition was not imposed, those expenses should still be
recoverabie by the creditor from the debtor as an exception to the general
rule proposed below* that the expenses of a diligence should only be recoverable
from the proceeds of that diligence or from payments made before it ceased
to have effect. The expenses would also be an element in the debt recoverable
by the time to pay order.’

3.91 We propose that, on granting a time to pay order, the sheriff should

'If the conjoined arrestment order had been made in ancther sheriff court, a sheriff of that court
would exclude the debt or recall the order.

For this reason we have avoided the use of the word “sist” lest it be thought that the order
would affect the attachment or nexus on the property or funds imposed by the diligence.

3See para. 3.101.

*Chapter 9.

*See the draft Bill annexed to this report, clause 4(7), definition of “debt”.
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not have power to extinguish an adjudication for debt, nor if the action of
adjudication were pending, to prevent a creditor from registering a notice of
litigiosity and obtaining and recording an extract decree or abbreviate of
adjudication. However, as in the case of an interim sist,! the creditor would
not be entitled to take any further steps in pursuing his diligence while the

time to pay order was in force.

3.92 (learly, if a time to pay order was made during the days of charge, the
charge should lapse on the making of the order since it requires: the debtor
to make payment of the debt in full within the days of charge. In the more
usual case where a charge had been served and the days of charge had expired
before the time to pay order was made, then, unless it can be shown that the
debtor was able to pay his debts, his “apparent. insolvency” (in the new
statutory sense of the term which replaces the concept of “notour bankruptcy”
and has similar, though not identical, pre-conditions and effects) would already
have been constituted by reason of the expiry of the charge without payment?
and the time to pay order and its ancillary orders affecting diligence should
not retroactively change the legal effect which: the expired charge has in
constituting the debtor’s “apparent insolvency’™ except that, as we propose
below,* the debt would ot found a petition for the debtor’s sequestratmn for
SO long as the time to pay orderwas in operatlon

3.93 We recommend'

(1) A time to pay order should preclude enforcement of the debt by any
new charge, poinding (other than a poinding of the ground), earnings
arrestment, arrestment in common form, or action of adjudication for

debt.
2) The sheriff should have:

(a) aduty to recall an existing earnings arrestment; to recall, or exclude
the debt from, a conjoined arrestment order; and to: prohlblt further
steps in an: adjudication for debt other than the registration of a

- notice of litigiosity and the obtaining and’ recordmg of an abbrev1ate
and'decree of adjudication; and : .

_(b) a power to recall or restrict an arrestment and to recall a poinding
(other than a poinding of the ground), and if he does not recall the
poinding or arrestment, he should' make an order “freezing” the
- diligence by prohibiting the creditor from taking further steps in
“the dlhgence and rendenng mcompetent the grant of warrant of

'See para. 3.82 above.

2Bankruptcy {Scotland) Bill 1984, clause 7(1) :

*The main effects of “apparent insolvency” are that (1) it makes the debtor liable to sequestranon
Bankruptcy (Scotland) Bill 1984, clause 5(2)(b); (2) it. equalises- arrestments and: poindings,
Bankruptcy (Scotland) Bill 1984, Sched. 7, para. 10; and (3) in the construction of contracts, it
replaces. “notour bankruptcy” which was and is frequently a conditien of an irritancy or other.
clause in a contract terminating or changing the rights of parties under the contract: 1984 Bill,
clause 69(5). With the repeal (by the 1984 Bill, Sched.. 8) of tlie Bankruptcy Act 1696, apparent
insolvency or notour bankruptcy is not of itself a pre-condition: of the reduction of unfair
preferences under statute, and, apart from common law challenges (which were. not dependent
on notour bankruptcy), unfair prefereuces are now challengeable if. made; within six months
before sequestration or the granting of a “protected” trust deed for creditors (rather than six
months before notour bankruptcy) 1984 Bill; clause 35

*See para. 3.100. : .
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sale or of decree of furthcoming or sale. This freezing order would
not however prevent an officer of court from lodging a report of
the poinding nor prevent an application for the disposal of perishable
goods or for security of goods.

(3) The period during which a diligence is “frozen” by such an order should
be ignored in reckoning the time limits on the duration of the diligence.

(4) A time to pay order and its ancillary orders should cause an unexpired
charge to lapse but should not retrospecnvely annul the effect which
an expired charge has had in creating * ‘apparent 1nsolvency” within the
meaning of bankruptcy legistation.

(5) H the sheriff, being unaware of the existence of a diligence, omits to
make an ancillary order recalling, restricting or freezing it as recom-
mended above, the diligence should continue in operation, and further
steps may be taken in it, unless and until it is recalled, restricted or
“frozen” by a subsequent order
(Recommendation 3.19; clause 8; Schedule 7, paragraph 2.)

Lapse, variation and recall of time to pay orders ‘

3.94 We propose that the provisions on the automatic lapse of time to pay
orders, the variation and recall of such orders, and the recall or restriction
(sub]ect to conditions) of unrecalled diligences (poindings or arrestments)
securing the debt would closely resemble the corresponding provisions on
time to pay decrees.! Some special provisions may be noted.

3.95 A sheriff may not have been informed about the existence of a diligence
at the time when he made a time to pay order with the result that he did not
recall a diligence (e.g. an earnings arrestment) which, under our proposals,
he had a duty to recall. Or it may be that he would not have made the time
to pay order if he had known of the diligence. In these circumstances, we
think that the sheriff should have a power to recall the time to pay order, or
to make any order recalling, restricting or “freezing” the diligence which he
could have made when granting the time to pay order. The sheriff should be
entitled to exercise this power of his own accord after allowing the parties an
opportunity to be heard.

3.96 Moreover, we think that, where a poinding was recalled under a time
to pay order which subsequently lapses so that the right to do diligence revives,
then the creditor should be entitled to execute a second poinding in the same
premises for the same debt notwithstanding the restriction on such poindings
which we recommend later.? The creditor should also. be entitled to recover
the expenses of the recalled diligence by a subsequent diligence notwithstanding
the general rule recommended below that the expenses of a diligence should
only be recoverable by that diligence or by payments made before it terminated.>

3.97 Werecommend:
The provisions on automatic lapse of time to pay orders, the variation and

ISee paras. 3.43 to 3.48 above.
2See para. 5.134.
3See Recommendation 9.9(5) (para. 9.58).
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recall of such orders, and the recall and restriction of existing diligences
securing the debt should be similar to the corresponding provisions applying
to time to pay decrees, but with minor modifications.

(Recommendat:on 3 20; clause 9.)

Section:C. Recommendations applymg to both time to pay decrees and time to
pay orders :

Sequestration and insolvency

3.98 Under the Bankruptcy (Scotland)-Act 1913, a petltlon for sequestration
could be at the instance, or with the concurrence, of any one or more creditors
whose debt or debts together amounted to. not less than a prescribed sum,
whether such debt or debts: were liquid or illiquid, provided. they were not
contingent.! Under that Act debts which were payable on a future date certain
to arrive would found a petition for sequestration.> Under the Bankruptcy
(Scotland) Bill 1984, however, such future debts, as well as contingent debts,
will not found such a petition. Despite this.change in the law, there might be
doubt whether a debt to which a time to pay direction or order relates is
“future” in the relevant sense. On the one hand, we have proposed. that such
a.debt should be payable on a future date or dates with the effect that it could
not be enforced by the ordinary modes of diligence while the direction or
order was.in operation. On the other hand, the debt, for other purposes such
as set off and the enforcement of rights in: security, would be treated as
presently due and resting owing.’ In these circumstances, we think that the
legislation following on this report should make it clear that a debt to which
a time to pay direction or time to pay order relates should not give the
creditor the right to present, or to concur.in, -a petition for the debtor’s
sequestration while the direction or order is in force We think that a creditor
in a time to pay direction or order who seeks. sequestration should first apply
to the court for recall of the time to-pay d1rect10n or order. _

3.99 Where the debtor was nevertheless sequestrated by another creditor,

it would be unfair to the creditor in the time to pay direction- or time to pay
order if the direction or order were to continue in effect after the: date of
sequestration with the posmble effect of requiring that creditor to: rank as if
his debt were not yet due,* or to apply for recall of the time to pay direction
or order. It should therefore be made clear by statute that the debtor’s
sequestration terminates a time to pay direction in a decree or a time to pay
order. Where the debtor had granted a trust deed for creditors, or had entered
into an extra-judicial composition contract with his creditors, or had applied
for a debt arrangement scheme such as wé recommend in Chapter 4 and a
notice had been circulated to creditors. requesting them- to verify théir debts,

the debtor would: be insolvent and it is likely that other creditors would be
enforcing, or threatening to enforce, diligence against the debtor. In these
circumstances, the creditor in a time to. pay direction or order should be

11913 Act, s: 12 as amended by the Insolvency Act 1976, Sched. 1.

*Goudy, p. 121; Bankruptcy Report, para.. 5 31 S

- 3See Recommendation 3.24 (para. 3.118). e ‘ .

*See Bankruptey (Scotland) Bill. 1984, Sched 1, para. 1(2) replacmg 4 provision in the
Bankruptcy. (Scotland) Act: 1913, s. 48 as recommended by our Bankruptcy Report, para. 16.12:
under both of these enactments, a creditor in: a future debt is.only entitied to-vote- and raok after
deduction of interest from the date of sequestration until the due date of payment. -
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placed on a footing of equality with the other creditors by termination of the
time to pay direction or order without the need to apply to the court to recall
it.

3.100 We recommend:

(1) A debt to which a time to pay direction or time to pay order relates
should not entitle the creditor to present, or concur in, a petition for
the debtor’s sequestration while the direction or order is in effect.

(2) A time to pay direction in a decree or a time to pay order should be
terminated by an award of sequestration of the debtor’s estate, a trust
deed for his creditors, an extra-judicial composition contract w1th his
creditors or the circulation of a notice requesting creditors to verify
their debts in an application for a debt arrangement scheme such as we
recommend in Chapter 4.

(Recommendation 3.21; clause 10. )

Rights acquired under legislation on equalisation of poindings and arrestments
3.101 We have recommended above that the court should have power to
recall an arrestment on the dependence of an action in which a time to pay
decree was granted or in security of the debt to which the action relates, and
also power to recall an arrestment or poinding securing a debt subject to a
time to pay order. These powers are designed to benefit the debtor and not
to affect the rights of his creditors among themselves. It should be expressly
provided therefore that the recall of an arrestment or poinding by an ancillary
order in a time to pay decree or order, or any order made on an application
to vary the decree or order, should not affect any right which the creditor may
have acquired, by virtue of the arrestment or poinding, to share in the
proceeds of other arrestments or poindings under bankruptcy legislation' which
provides inter alia that arrestments and poindings executed within 60 days
before and 4 months after the debtor’s “apparent insolvency” rank pari passu®

as if they all had been executed on the same date. In addition to equalising
diligences, the bankruptcy legislation also contains a provision enabling a
creditor to claim a share in the proceeds of arrestments and pomdmgs used
within the above-mentioned statutory period by producing, in judicial
proceedings, a decree for payment or other liquid document of debt. In the
absence of a saving clause such as we recommend, a creditor whose arrestment
or poinding had.been recalled after the expiry of the statutory period might
not be able to rely on that provision since his claim might be time-barred.

That provision would, however, ensure that if the debtor’s apparent insolvency
was constituted anew, (e.g. by the expiry without payment of a charge by
another creditor), then the creditor in the time to pay decree or order could

'Bankruptcy {Scotland) Bill 1984, Sched. 7, para. 10 ré-enactmg with minor modifications the
Bankruptcy (Scotland) Act 1913, s. 10. For thc meaning of “apparent insolvency”, see para. 3.92
above.

%Pari passu” ranking on a fund involves the sharing of the fund among the creditors rateably
according to the size of their debts: i.e. each creditor receives the same proportion of his debt.
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participate in the proceeds of later arrestments and poindings by producing
his decree within the new statutory period.’

3.102 We recommend:

The recall of an arrestment or poinding should not affect any right which
the creditor had acquired through his arrestment or poinding to a pro rata
share in the proceeds of other arrestments and poindings under bankruptcy
legislation.

(Recommendation: 3. 22, clause 11(2). )

Preservation of creditors’ rights and remedies other than rights to do diligence
enforcing unsecured debts and to sequestrate

3.103 General. In many cases, the creditor has methods of euforcmg his
debt other than the ordinary modes of diligence, e.g. security rights; and
rights of recourse against cautioners (guarantors). He may also have certain
remedies which, though not given by law expressly for the purpose of enforcing
debts, can be used for that purpose: notable examples include rights to
repossess moveables under a hire purchase, conditional sale or hire agreement;
the right of a landlord to remove a tenant for non-payment. of rent; or the
rights of the public utilities supplying gas or electricity to dlsconnect the
supply for non-payment of gas and electricity charges. Although in theory the
use of these special remedies might be regarded as inconsistent with a time
to pay decree or order, we think that such decrees and orders must be allowed
to apply to debts enforceable by these special remedies. The fact that such
creditors have other and perhaps better means of enforcing their débts than
the ordinary forms of diligence should not give them the further advantage
of immunity from time to pay decrees and orders precludmg use of the
ordmary forms of dmgence : :

3.104 On the other hand we cons1der that the rzght of time to pay conferred
on a debtor by a time to pay decree or order should be regarded as in the
nature ofa pnvﬂege or, to use the language of the old small debt procedure,

an “indulgence” . Whereas such a decree or order should preclude the execution
of the ordinary forms of diligence (other than inhibitions). used for the
enforcement of unsecured debts, and petitions. for sequestration, while the
time to pay direction or order is in force, the debt should not be regarded-
for all purposes as a future debt. So, a time to pay decree ot order should
“not affect the other rights and remedies of the creditor for the recovery of
the debt such as rights of set off, retention or lien; rights of recourse against
cautioners or co-obligants of the debtor (who themselves would be entitled
to apply for a time to pay decree or order if they were individuals); or the
exercise of security rights over heritable or moveable propertyof the debtor,
or of a cautioner, securing the debtor’s: personal obligation of payment, such
as rights to call up the security on default or to reahse or take possessaon of
the secured property to'satisfy the debt. E :

'The Bankruptcy (Scotland) Act 1913, s. 7 (reversing Wood v. Cranston and Elliot (1891) 18
R. 382) provided that a second or subsequent constitution of notour bankruptey was available
for the purpose of the equialisation of diligénces; etc: under the-1913 Act, s. 10'and we undérstand
that amendments will be moved to the Bankruptcy (Scotland) Bill 1984, designed:to ensure:that

“apparent insolvency’"may be: constltuted anew for the purposes of the equahsauon of dlhgences
under para. 10 of Sched. 7 to that Bill.
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3.105 Two categories of debts enforceable by these additional methods of
recovery merit fuller consideration here, namely rent arrears, and gas and
electricity charges. (At the end of this Chapter, we deal with a third
category—consumer credit agreements—to which rather different consider-
ations apply.)

3.106 Public sector tenancy rent arrears. Any new system of time to pay
decrees and orders must take account of the fact that public sector tenancy
rent arrears are normally enforced by actions for recovery of possession
followed by the threat of ejection rather than by actions for payment followed
by the threat of poinding and arrestment, though some housing authority
landlords, at least in the recent past, obtain or have obtained combined
decrees for possession and payment, or for payment only.! The use of possession
actions to recover rent arrears was in effect sanctioned by the Tenants’ Rights
Etc. (Scotland) Act 1980, Part IT which gives the sheriff, in possessory actions
by public sector landlords, a new statutory power to adjourn the proceedings
for a period or periods “with or without imposing conditions as to payment
of outstanding rent or other conditions”.> Moreover, the sheriff can refuse
decree not only if the landlord fails to establish non-payment of rent but also

if it appears to him that it is not “reasonable to make the order”.?

3.107 The courts grant adjournments only where the tenant or his represen-
tative comes to court and applies for an adjournment. Recent research® has
disclosed that in many court districts, tenants or their representatives have
been slow to do this and indeed of the sample of 10 sheriff courts studied,
in only two (Edinburgh and Glasgow sheriff courts) were applications for
adjournment made in significant numbers. Broadly speaking, the Act appears
to be operated as follows. If the tenant makes an offer of weekly payments
towards the arrears, the action will be adjourned for six to eight weeks to test
his ability to keep to the arrangement. If at the end of that period, the tenant
has indeed complied with the arrangement, the case will be sisted so that the
arrangement can continue without the necessity of calling the case in court
at regular intervals. If the tenant has not kept to the arrangement at the end
of the period of adjournment but has some reasonable excuse for his failure
(e.g. absence from work through illness), he may be allowed a further
adjournment prior to the case being sisted. Where a case is sisted but the
arrangement breaks down with no apparent likelihood of resumption, the
landlord authority will apply to have the sist recalled and will move for decree.

3.108 Once the possessory decree is granted, the position of the tenant in
strict law is the same as it was before the 1980 Act: the delaying power of the
court under the 1980 Act is exercised before, and not after, decree. As regards

The O.P.C.S. Defenders Survey, p. 17, discloses that, in a representative sample interviewed
in 1978, 63% of local authority actions were actions for recovery of possession without a crave
for payment.

21980 Act, s. 15(1).

Ibid., 5. 15(2).

*Adler, Himsworth and Kerr, Public Housing, Rent Arrears and the Sheriff Court (1985) Scottish
Office Central Research Unit Papers.
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enforcement of the decree by gjection a recent Scottish Office Central Research

Unit study observed:* _
“Given that most eviction procedures resulted in a payment arrangement,
it seems more logical for authorities generally to pursue either joint actions,>
or, where comprehensive responsibilities under the Housing (Homeless
Persons) Act are accepted, actions for payment alone. Nevertheless there
-are disadvantages—the sum involved can bear no- relation to the tenant’s
final arrears, given delays in court proceedings; the tenant’s situation—
unemployment or intermittent employment—may limit the suitability of
arrestment procedures; while poinding and warrant sales are regarded by
most authorities as undesirable and are seldom carried out.” .

The study recommended:’ .

“Despite practical problems, authorities mlght conS1der whether their
arrears can be controlled effectively by recourse to Tegal action for payment
as an alternatlve or supplement to ev1ct10n procedures.”™

3.109 ._Under our proposals, the jurisdiction. under Part I of the: 1980- Act
would co-exist with the new jurisdiction to make time to pay decrees and
orders. Where the landlord authority brought a combined action for recovery
of possession and for payment, the court could exercise its powers-under the
1980 Act before granting decree and, in the light of that, would decide whether
to. grant a time to pay direction at the stage of pronouncing' decree in the
payment action. Clearly it would be difficult to combine the. 1980 Act
jurisdiction with. the jurisdiction: to make time to pay orders in one process
since the former is exercisable before decree in a possessory action whereas
the latter is exercisable after decree in a payment action. -While ejection
procedures might sometimes make it impossible for the debtor to:comply with
‘a time to pay decree or order, we think that the two jurisdictions. can-co-exist
in a workable fashion and that the new jurisdiction in time to pay decrees.and
orders would complement the protectlon aﬁorded to pubhc sector tenants by
the 1980 Act..- ' ‘ :

3.110 Other rent arrears. In our view, a sm:ular solunon should apply in
relation to other types of tenancy, (e. g. private sector tenancies of dwellings;
agricultural holdings, crofts and smallholdings): that is to say, remt arrears
would be subject to time to pay decrees or orders which would affect the use
of ordmary diligences to enforce those arrears but would not affect proceedmgs
for recovery of possesswn, of the sub]ects of the lease .

3.111 Rent Act tenancies. In the case of private sector dwellinghouses let on
aprotected tenancy or subj jecttoa statutory tenancy under the Rent (Scotland)
Act 1984, section 110 of that Act (re- -enacting earlier leg151at10n4) prowdes that
no diligence shall be done without the leave of the sheriff. In an application
for leave to-do dlhgence for the recovery or in security of rent, the sheriff has

| 1Wl]lcmso::t RentArrears in Publchuthomy Housmg in Scotland (1980) H.M.$.0: Edmburgh
para. 8.17.
*Scil. combined possessory and payment actions.
*Para. 8.17.
“‘Rent (Scotland) Act 1971, s: 129(1): which in tura: re-enacted; so-far as. apphcable to Scotland
the Increase of Rent and'Mortgage Interest (Restrictions) Act 1920; s, 6.
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the same wide powers of adjourning proceedings, sist and suspension of
execution, as he possesses under the Act in proceedings for recovery of
possession of the dwellinghouse.! So far as we are aware, applications for
leave to enforce rent by diligence are rare. The section derives from a
provision in a United Kingdom statute of 1920° restricting distress for rent in
England and Wales (where a.landlord could levy distress without a prior
application to the court) with a Scottish application clause substituting
“diligence” for “distress”.> The section does not fit Scottish procedure well:
for example, it is not clear whether the application for leave to do diligence
should be made in an action for payment and leave granted in the decree
authorising diligence, or whether it should be made after decree containing
warrant for diligence has been granted but before diligence is commenced or
whether the creditor can choose one or other of these alternatives. Moreover,
its implications for arrestment on the dependence are obscure. Nor is it clear
at what stage in an action of sequestration for rent the application must be
made. '

3.112 We propose that section 110 of the 1984 Act should be amended in
the following ways. First, the restriction imposed by the section should be
confined to actions of sequestration for payment of rent, or in security of rent,
under the landlord’s hypothec. Insofar as the section restricts the ordinary
diligences enforcing unsecured debts, we-think that it should be replaced by
time to pay decrees and time to pay orders partly because these would give
just as much protection to a tenant and partly because the co-existence of two
different and overlapping protective regimes would be complex and
unnecessary. ‘

3.113 Second, since the landlord has to raise a court action of sequestration
for rent before he executes the diligence of sale of the sequestrated goods,
separate provision for leave to do the diligence is unnecessary and inappro-
priate. Instead, the sheriff should have a simple discretionary power to
adjourn or sist an action of sequestration for rent to enable the debt to be
paid. As already mentioned,* we propose to review the diligence of sequestra-
tion for rent in due course and meantime we think that any amendment of
section 110 of the 1984 Act, so far as applicable to sequestration for rent,
should make minimal changes. Under the existing law, the sheriff; in his first
deliverance in an action of sequestration for rent, makes an order sequestrating
the effects and grants warrant to inventory and secure them.’ At a later stage,
the sheriff, on an application by the landlord, grants warrant for sale of the
sequestrated effects at the sight of an officer of court or other named person.®
While we have not found any authority on the Rent Act restrictions, there
are sheriff court cases’ on the analogous restrictions imposed by the Courts
(Emergency Powers) Act 1914 in which it was held that leave to enforce
under that Act need not be sought before raising an action of sequestration

11984 Act, s. 12.

Cited above.

31920 Act, s. 18.

“See para. 3.39.

sQrdinary Cause Rules, rule 100; Summary Cause Rules, Form D.

$Ordinary Cause Rules, rule 101; Summary Cause Rules, rule 74.

7Jamieson v. Portobello Picture Palace Ltd. (1916) 32 Sh.Ct.Reps. 263; Marquis of Breadalbane
v. Toberonochy Slate Quarry Co. Ltd. (1917) 33 Sh.Ct.Reps. 154.
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for rent or before executing the warrant to inventory or secure, or even
before decree of sequestration containing warrant of sale was granted. The
reason was that a process of sequestration for rent merely identifies. and
secures the moveable goods subject to the hypothec so as to enable the
landlord subsequently to realise his security: diligence within the meaning of
the Act was not done until the warrant of sale in the decree of sequestration
for rent was executed. We accept this general approach but propose some
minor modifications to it. We consider that the tenant should be entitled to
apply for a sist or adjournment of the action at any stage from immediately
after the time when the first deliverance sequestrating the tenant’s effects has
been granted to immediately before the grant of warrant of sale of the
sequestrated effects. We do not think an application for a sist or adjonrnment
should be competent before the first deliverance. That deliverance is granted
before the initial writ has been served on the temant.! To give the tenant an
opportunity to oppose the grant of the first deliverance would invite the
tenant to remove goods from the dwellinghouse and might greatly diminish
the landlord’s security.. On the other hand, we do not think that a sist or
adjournment should be competent after warrant of sale of the sequestrated
effects has been granted.. Once the proceedings have reached that late stage,

the tenant would have had ample opportunity to apply to the sheriff for a sist
or adjournment of the action, and the: landlord should be able to. make
arrangements: for sale safe in the knowledge that those arrangements will not
be disrupted by the court. This solution would give a tenant almost the same
protection as under the existing law while achieving a more equitable balance
between the interests of the tenant and landiord.

3.114 We recommend:

‘The restncttou on diligence enforcmg rent lmposed by the Rent (Scotland)
Act 1984, section 110, should be limited to actions of sequestration for
payment, or in security, of rent and should be amended to provide that the
sheriff has powers to sist or adjourn the action to enable the rent to. be paid
by instalments. or otherwise which are exercisable at.any stage between the
first deliverance and the grant of warrant of sale of the sequestrated goods
and. effects..
(Recommendaﬂon 3. 23 B1H Schedule 7, paragraph 34, )

3.115 Fuel debts. Unpald charges for gas and electnc1ty are recoverable as’
ordinary civil debts.? The rights of the fuel authorities to enforce these debts
by court action and diligence are extensively used,’ and these rights are, of
course, supplemented by the powers: of the fuel authorities to dlscontmue
supplles in the event of non-payment of charges. In the: case of default in
payment of a charge for electricity, the Electricity Board may cut off the
supply until the payment-of the sums- due together with the expenses of

'Dobie, Sheriff Court Practice, p. 423.

*Gaswork Clauses Act 1871, s. 40 as read with Electric Lighting Act 1882, s. 12; Gas Act 1972
Sched. 4; para. 13.

*C.R.U. Court Survey, Table 3A showed that; in 1978, 21% of summary cause: paymentactions
were raised by the fuel boards. The C.R.U. Dﬂlgence Survey, Annex D Table 10, showed:that,
in the same year, the fuel boards. accounted for 15% of débt-related déecrees (v;z for payment
possession of heritable property, or delivery.of goods) which were eénforced.
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cutting off the supply.' In the case of gas, if within 28 days of a written demand
the consumer has not made payment of the charges for the supply of gas, the
Gas.Corporation may, after seven days’ notice, cut off the supply and recover
the expense: the Corporation has no duty to restore the supply until payment
of all sums due and the expenses of reconnectlon These powers were
considered by the National Consumer Council,’ and also. by an unpubllshed
report to the Secretary of State for Energy by Mr Gordon Oakes in 1'9764 on
payment and collection methods for gas and electricity bills.

3.116 Following these reports and as a result of them, the disconnection
powers of the fuel boards are now exercised in accordance with a code of
practice in which the fuel authorities state among other things that they will
not cut off supply if the defaulting customer agrees and keeps to a payment
arrangement for his electricity or gas and pays off the debt by instalments in
a reasonable period, or if there is real hardship and it is safe and practical
to instal a slot meter.’ The practice of disconnections and the operation of the
Codes of Practice have been much discussed.®

3.117 Against this background, three points may be made. First, the question
whether judicial or other restraints should be imposed on the powers and
rights of the fuel boards to disconnect supplies is strictly speaking not one
which falls within the reform of the law of enforcement of debts by diligence.
It is nevertheless of considerable importance to debt enforcement. Since the
fuel boards may and do use the threat of disconnection to compel or induce
payment of arrears—a threat made more potent by their monopoly position
and by the essential nature of the energy supplied for the standard of living
of the consumer and his family—a case can be argued for introducing restraints
on disconnection similar to the restraints on diligence which we are recom-
mending. But the position of fuel debts differs from that of ordinary debts
in a number of ways. Restraints on diligence do not require the creditor to
continue to supply goods or services to the defaulting consumer in the future;
restraints on disconnection, by contrast, necessarily imply that the fuel
authority will supply the energy on credit for so long as the restraint lasts.
Since the authority has a monopoly of the thing supplied whereas an ordinary
creditor does not have such a monopoly, it can be, and has been, argued that
a restraint on disconnection would be justified.” Nevertheless it will be apparent
that the issues are very different from-the ordinary private law issues of debt
enforcement, and involve the special position, financing and functions oi
nationalised industries, and the question whether people should have a “right
to fuel”, topics which for the most part fall outwith our terms of reference

‘Electric Lighting Act 1882, s. 21; Electric Lighting Act 1909 s. 18.

%(Gas Act 1972, Sched. 4, para. 17.

" *National Consumer Council, Report No. 2, Paying for Fuel, HM.5.0., 1976.

*Assisted by Mr. Jack Ashley, M.P. and Mrs. Frances Morrell.

3Code of Practice for domestic customers issued by the Electricity and Gas Industries (revised
July 1982).

See e.g. Middleton, “Paying the Poor Man’s Fuel Bill” [1977] Scolag Bulletin 166; Neillands,
“Electricity Accounts and Metering” [1982] Scolag Bulletin 141; Grimes, “Electricity Boards and
the Consumer” [1982] Scolag Bulletin 154.

*The People’s Right to Fuel Bill 1983 [Bill 66] (introduced by Mr. Dennis Canavan, M.P. undet
the ten-minute rule procedure and ordered to be printed on 26 January 1983) made provision
inter alia to prevent disconnection of electricity and gas in cases of hardship and to introduce a
statutory code of practice to protect people threatened with such disconnection.
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and expertise. We therefore make no recommendation on the matter. Second,
and on the other hand, the right of the fuel boards to enforce debts. due to
them for the past supply of gas or electricity is, by contrast, far more: clearly
a question of private law. The charges are of the nature of private law debts
and enforceable as such through the court and diligence systems. We cannot
see any ground upon which such debts can be distinguished from other debts
and accordingly we consider that they should be subject to time to pay decrees
and orders. Third, it follows fiom the foregoing that: restraints on ordinary
diligence to enforce fuel debts would exist but would not extend under our
proposals to restraints on the fiel boards’ powers.of disconnection. Whether
those restraints should be so extended, or whether other and different restraints
should be intreduced, is a matter for the Government and: Parllarnent to
decide and on that matter we express no opinion.

3.118 Werecommend:

A time to pay decree and a time to pay order or interim order should not
affect the right of a creditor to recover his debt by the exercise of any rights
and remedies. available to him (such as. rights of set off, retention, lien, or
recourse against cautioners; the exercise of security rights e.g. under
standard securities or pledges; contractual rights to recover possession of
heritable or moveable property, e.g. under hu'e-purchase agreements; and
the rights of electricity or gas boards to disconnect supply) other than the
diligences used to enforce unsecured debts and sequestration, and except
as mentioned in Recommendation.3.25 below.? , _
(Recommendatlon 3.24; clause 11(1) )

Section D. Relatwnshtp bebveen ( a) ame to:pay: decrees amd orders and (b) time

orders under the Consumer Credit Act 1974
3.119 With the coming into.operation of Parts V to IX of the: Consumer

Credit Act 1974 on 19 May 1985, new restrictions apply to: crediters’ rights
to-enforce regulated consumer credit and-hire agreements, including: discre-
tionary-control by the sheriff court of the creditor’s enforcement proceedings.*
The main: mechanism: of judicial control is a “time:order” under section 129
of the 1974 Act. This may be an order giving the debtor time to remedy a
non-monetary breach of the regulated agreement’ or, what is more important
for present purposes, an order under section 129(2){a) prOvid’ing;-for' SR
“the payment by the debtor or hirer or any surety of any sum owed under
“a regulated agreement or a securlty by such instalments, payable at such
times, as the court, having regard to the means of the debtor or hlrer and
any surety, considers reasonable.” - R -

*The Oakes Report, supra recommended that a court order should: be requlred before
disconnection but this recommendanon was: re]ected by:-the then Government. SR

*Para. 3.127. .

3Consumer Credit Act 1974 (Commencement No. 8) Order 1983 (S L 1983/1551)

*The. other. forms' of restriction: are mandatory netice before default or other action: by the
creditor is taken (see footnote 4 on p. 119 below) and certain. provrsxons to protect the debtor’s
family on his death. . -

’S. 129(2)(®), e.g. carrying out repairs.or: mmntenance: o :
SA time order generally provides for payment.of arrears due at. the trme, when the: order is, made

but, in the case of a hire purchase or conditional sale. ag,reement it ma;y: also- deal with future-
payments due-if the agreement continues in-force: s.. 130(2). : e L
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A time order may be made in three types of case.! First, where a creditor or
owner in a regulated credit or hire agreement has mfrmged certain regulatory
provisions of the 1974 Act,” the agreement is enforceable against the debtor
or hirer on an order of the court only, (known as an enforcement order).? In
an application for an enforcement order, the sheriff may make a time order.

Second, the sheriff may make a time order on an application by a debtor or
hirer after service on him by the creditor or owner of a default notice, a notice
of termination of the agreement, or a notice of the creditor’s intention during
the currency of the agreement to demand earlier payment, recover possession
of goods or land or treat any right of the debtor or hirer as terminated,
restricted or deferred.® Third, the sheriff may also make a time order in an
action brought by a creditor or owner to enforce a regulated agreement or
any security, or recover pessession of goods or land to which a regulated
agreement relates. This will cover, for example, actions by a creditor for
payment or actions for delivery of goods on hire or hire-purchase.

3.120 The Consumer Credit Act 1974 affects a wider range of cases in which
diligence is or may be used than was regulated by the Hire Purchase (Scotland)
Act 1965-and the Moneylenders Acts 1900 to 1927 which it replaces. Formerly,
the main method of judicial control of the enforcement of hire purchase and
conditional sale agreements was the postponed order for specific delivery, in
which the sheriff could suspend the order for delivery to give time for payment
by instalments and could (but need not) require the creditor to obtain the
leave of the court before instructing diligence to recover unpaid instalments.’
Formerly, the number of sheriff court delivery actions of all types (not merely
for recovery of goods on hire purchase or conditional sale) disposed of
annually did not exceed about 1,500 as compared with about 90,000 debt
actions.® The 1974 Act applies to a much larger number of payment actions
than were covered by the Moneylenders Acts, (the numbers of which in the
Scottish courts are not recorded’). The Consumer Credit Act 1974 seems to
apply to most actions to enforce instalment. credit agreements below the
monetary ceiling (£15,000).% It applies to “running account credit” (e.g. bank
overdraft, shop budget accounts, credit cards and option accounts) and “fixed
sum credit” (e.g. hire purchase, conditional sale, credit sale, personal loans,
bank loans, pawnbrokers’ loans and check and voucher trading). But there
are some very important exemptions.® Thus debtor-creditor-supplier agree-
ments for fixed-sum credit are generally exempt if the number of payments

1S. 129(1).

By entering into an improperly executed agreement or security agreement, or by fallmg to
serve a copy notice on a surety, or by taking a negotiable instrument as security: ss. 65(1);
105(7)(a), (b); 111(2); 124(1), (2).

8s. 127, 189(1).

‘See 5. 87 (defanlt notices); s. 98(1) (notice of termination of regulated agreement); s. 76 (uotlce
of creditor’s intention to take certain steps during currency of agreement)

Hire-Purchase (Scotland) Act 1965, s. 38(4).

SCivil Judicial Statistics Scotland 1 982 Tables 3. 4,3.7,9and 10.

"In England and Wales, in 1983, the number of moneylenders’ claims (except under a mortgage)
numbered 32,680. Judicial Statistics 1983 Table 7.3.

81974 Act, s. 8(2) (consumer credit agreements); Consumer Credit (Increase of Monetary
Limits) Order 1983 (S.1. 1983/1878). The Act also applies to regulated consumer hire agreements
where the payments do not exceed £15,000: 1974 Act, s. 15(1).

*1974 Act, s. 16: Consumer Credit (Exempt Agreements) Order 1980 (S.1. 1980/52) as amended
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to be made does not exceed four.' This exempts the normal credit arrangements
given by department stores e.g. budget accounts when the debtor is sent a
monthly statement and must settle the debit balance by a single payment. A
running account credit agreement providing for payment in relation to specified
periods is exempt if it requires that the number of payments to. be made in
repayment of the credit provided in each period shall not exceed one.? This
exempts for example gas, electricity and telephone accounts, and such normal
monthly and weekly accounts as milkman’s and newsagent’s accounts. So,
too, the ordinary case where a tradesman. or professional person does work
and biils the customer or client later is also exempt. The very large volume
of public sector debt, which recently accounted for about half of all debt cases
in which the debt was enforced by ordinary and summary warrant diligence,
(i.e. adding together decrees in favour of the gas and electricity beards, the
Post: Office-Scottish- Telecommunications: Board, public sector landlords
recovering rent arrears, and regional councils recovering rates arrears’) is
excluded from the 1974 Act. Of the remaining volume of “decree debt”, a
very substantial but unquantifiable proportion is also excluded.

3.121 - The coexistence of the 1974 Act system of time orders on the one
hand and the system of time to pay decrees and orders or the other hand
raises. certain. issues. First, in cases where actions. are brought to enforce
regulated agreements or related securities (e.g. cautionary obligations) within
the meaning of the 1974 Act, the courts will have power to make a time order
under section- 129(2){a) of that Act and a different power to make a time to
pay decree under our recommendations. The availability of two different
types of order may confuse defenders in debt actions enforcing regulated
agreements and related securities,* and we considered whether the general
power to make time to pay decrees in court actions for payment should apply
only in cases where time orders under the 1974 Act are not competent. Such
a solution however, would unnécessarily cause even worse problems, e.g. if
the debtor mlstakenly applied for the wrong type of order. We propose
therefore that in such actions it should be competent for the- debtor to apply
either for a tmle order under the 1974 Actora tlme to pay decree.

3.122 Second, it appears to be possrble for a credltor to raise an action to
constitute a debt due under a:regulated agreement or related security after
the debtor has already obtained a time order under the 1974 Act, e. g.ina
prior application by the creditor for an enforcement order. under the 1974 Act’
or on a prior application: by the debtor for a time order.’ It is also.possible
that the debtor might apply for a time to pay order when he had already
obtained a time order under the 1974 Act. Conversely, where the debtor had
obtained a time to pay decree or order, he might also apply subsequently for
a time order under the 1974 Act. Since time orders or ancillary orders under
the 1974 Act can stop enforcement of debts by repossession.of property,

11980 Order, article 3(1)(a)(i). ,
21980 Order, article 3(1)(a)(i1).
*See the O.P.C.S. Defenders. Survey, p. 17, Table 3 3 cf the C R U. Court Survey, para. 1.2

: (whlch does not cover summary warrant dﬂlgence)
“This is- not aproblem created by our recommendations' but already emsts glven the overlap
of summary cause instalinent decrees:and time ordcrs . :
*1974 Act, ss. 127, 128, 129(1)(a) o
61974 Act, s. 129(1)([7)
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realisation of secured property, recourse against cautioners and the like as
well as enforcement by the ordinary modes of diligence, the debtor must
clearly have the option of applying for such orders.

3.123 These possibilities create the risk that payment of the debt could be
regulated simultaneously by different and inconsistent orders. Clearly therefore
it should be incompetent to grant a time to pay decree or order while a time
order is in force, and vice versa. Apart from double regulation, however,
there is a risk that a debtor might seek to rely successively on time to pay
decrees or orders and also on time orders whether in that sequence. or the
reverse sequence. This, we think, would be unfair to creditors. Partly for this
reason and partly to avoid double regulation of the same debt by inconsistent
orders, we propose that where a debtor had obtained a time order under the
1974 Act, then, whether or not the time order was still in force, it should not
be competent thereafter for the sheriff to grant a time to pay decree or order
for the same debt under our recommended legislation. Conversely, it should
be incompetent to grant a time order where a time to pay decree or order
had been granted relating to the same debt. To assist the court in applying
these requirements, we think that provision should be made by act of sederunt
to ensure that the applicant for a time order should inform the court that no
previous time to pay direction or order had been made; that an applicant for
a time to pay order should inform the court that no prior time order had been
made; and that a creditor or owner pursuing an action to enforce a regulated
agreement or related security should lodge in court a copy of any previous
time order relating to the debt. We note that in a case where the sheriff may
make a time order both for arrears and for future payments under a regulated
hire purchase or conditional sale agreement,' a time to pay decree or order
may already have been made for the arrears or a proportion thereof. The
future payments are in effect new debts and we think that a time order should
be competent in relation to them.?

3.124 Third, for no very clear reason (except perhaps the circumstance that
the Act of 1974 was largely framed against the background of a different
system of law), the system of judicial control through time orders and
enforcement orders under the Consumer Credit Act 1974 does not make
express provision for the case where the regulated agreement or related
security agreement has been registered in the books of court for preservation
and execution and accordingly where the creditor has a warrant for summary
diligence, i.e. can execute diligence without constituting his debt in a court
action. It seems likely that, in such a case, the debtor may lose the opportunity
to apply for a time order because there will be no court action and therefore
no summons which might alert him to the need to apply for a time order.” If
diligence had been commenced, it is not at all clear that the court could grant
a time order under the 1974 Act sisting diligence. '

11974 Act, s. 130(2).

*This, we think, would be the effect of the new subsection (3) to be inserted in section 129 of
the Consumer Credit Act 1974 by para. 20(b) of Schedule 7 to the Bill annexed to this report.

*Provision however is not at present made by act of sederunt requiring that the summons in
an action to enforce a regulated agreement or related security should inform the defender of his
right to apply for a time order in contrast to the rules in sumiary cause actions for payment
providing for simple forms of application for an instalment decree.
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3.125 To avoid these unfortunate results, we suggest that summary diligence
should be made incompetent as a means of enforcing payment under a
consumer credit or consumer hire agreement or related “security” {e.g. a
cautionary obligation). Under older legislation, summary diligence was
incompetent in the case of moneylenders” agreements.' Under the 1974 Act,
summary diligence on negotiable instruments will not occur since a creditor
or owner cannot take such an instrument (other than a cheque or bank note)
in payment of a sum due under a regulated consumer credit or hire agreement
by the debtor, hirer or any surety. > Tt would be a logical extension of this
protection to prohibit summary diligence on all regulated agreements and
related securities. '

3.126 Fourth, we note that the 1974 Act does not make provision to deal
with the problems. arising where applications for time orders are: made after
diligence has commenced. It is-for consideration whether the 1974 Act should
be amended to make it clear that in: Scotland, where diligence has reached
the advanced stage at which a time to pay order would not be competent as
recommended above,® then the court should not be entitled: to make a time
order until the diligence- has-been completed or has otherwise ceased to have
effect. It is also for consideration whether when a time order is made after
diligence- has commenced, the court should have the same powers and duties
to:make orders recalling, restricting or “freezing” existing diligences as, under
our recommendations,* it would possess in the case of time to pay orders. We
have not included provisions on these lines.in the Bill annexed to this report
but we think that the competent authorities should consider the matter w1th

a view to legislation:

3.127 We recommend

(1y Where a time order has been made under the Consumer Credrt Act
1974, it should not be competent thereafter to make a time to- pay
direction or time to pay order under our recommended legislation for
the same debt whether or not the time order is still in operation.

(2) Conversely, where. a time to pay decree or order has been granted
under our recommended legislation, it should not be. competent
thereafter to grant a time order under the 1974 Act for the same debt
‘whether or not the time to pay decree or order is still in operation.
3) Provrsmn should be made by act of sederunt requiring—

(a) the creditor or owner in an action brought to enforce a regulated
‘agreement or any related security within the meaning of the 1974
Act to-lodge a copy of any ernstlng or prewous tlme order relatlng
tothe debt; -

(b) a debtor applymg fora tlme to pay order to state in hxs apphcatlon
- that no time order under the 1974 Act relating to the debt has been

made; and

1The Moneylenders Act 1927 s. 18(h) prohxblted summary dlhgence on any bill of exchange,
promissory note, bond.or obhgatlon granted to:or heId.by a moneylender :

28.123.. - :

*Para. 3. 63 Recommendatlon 3. 14(2)

“Paras. 3.85 and 3.93.
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(¢) a debtor applying for a time order under the 1974 Act to state in
his application that no time to pay direction or order relating to
the debt has been made under our recommended legislation.

(4) Summary diligence should be incompetent to enforce payment of a sum
owed under a regulated agreement or any related security within the
meaning of the 1974 Act.

(Recommendation 3.25; clause 13; Schedule 7, paragraphs 19 and 20.)
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CHAPTER 4
DEBT ARRANGEMENT SCHEMES

Section A. Introduction of debt arrangement schemes

4.1 In this Chapter we advance recommendations for the introduction in the
law of Scotland of a new procedure, to be called a debt arrangement scheme,
designed primarily to assist a wage or salary earner or a small trader owing
multiple debts to make orderly and regular payment of his debts to his several
creditors. The recommendations complement our proposals in Chapter 3 for
the introduction of time to pay decrees and time to pay orders which were
designed to deal with single debts. Whereas time to pay decrees and orders
would give a debtor an extension of time to pay, a debt arrangement scheme
on the lines we recommend would give a debtor not only an extension of time
to pay but also in appropriate cases a discharge of debts on payment of a
composition of less than their full amounts. A debt arrangement scheme is
thus.not merely a “diligence-stopper” but is also in the nature of an insolvency
process resembling, in this respect at least, a sequestration under bankruptcy
legislation. The recommendations in this Chapter are also designed to
complement the recommendations for the reform of sequestrations submitted
in our Reporton Bankruptcy and Related Aspects of Insolvency and Liquidation®
which is being implemented with modifications by the Bankruptcy (Scotland)
Biil 1984 presently before Parliament.? Debt arrangement schemes would
differ from sequestrations in significant respects discussed later.?

The problem of multiple indebtedness

4.2 Every year in Scotland many thousands of ordinary wage or salary
earners or small traders are or become insolvent, that is to say, unable to pay
their debts as and when they fall due. Statistical measurements of the incidence
of insolvency in this sense are not available but the research commissioned
for this report gives helpful information on the topic. The C.R.U. Debt
Counselling Survey remarked:*

“Multiple debt problems (defined as difficulties with more than one bill)
occur when a number of creditors are in active pursuit simultaneously. This
of course does not mean that all debts have reached the same stage in
recovery procedures. About 10% of debtors who come to the voluntary
organisations in the survey for assistance have multiple debt problems . . .

“The majority of multiple debt problems consist of two debts (60%). The
incidence of cases with three debt problems is 25% of the total; those cases
with four and five debt problems are 8% and 2% respectively and the
remaining proportion of cases have over five debts. The sums of money
involved in these multiple debts are most frequently for amounts between

'Scot. Law Com. No. 68 (1982).

*References to the Bankruptcy (Scotland) Bill 1984 are references to the Bill as brought from
the House of Lords to the House of Commons, and ordered to be printed, on 18 December 1984;
House of Commons, Bill 48 (1984-85).

Para. 4.13.

*Paras. 4.10and 4.11.
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£100400 (70%). Fifteen per cent of cases are under £100, 5% of cases
between £400-500 and 10% over £500 . . . Rent-and-rates and fue] are the
two types of debt occurring most frequently together.”

(These sums do not reflect present levels of debts since the time of the survey
was 1979.)

4.3 The O.P.C.S. Defenders Survey’ shows that, as regards defenders in
debt or debt-related actions, 69% gave as their main reason for default a
simple inability to pay: of these, nearly three-quarters (74%) were having
difficulty with other bills. However, as few as 15% said that court action was
being taken, or was likely to be taken, over at least one. The other bills most
often mentioned were electricity bills (54%), gas bills (16%), rent or mortgage
payments (19%), and bills or instalment payments for goods (19%).

4.4 The Edinburgh University Debtors Survey® found that 49 of the 100
debtors interviewed against whom diligence had been done under a decree
were in arrears for other debts. Of these 31 debtors had decrees against them
for other debts; 18 were subject to one other decree; nine to two other
decrees; two to three other decrees; and two to four other decrees. This
finding, however, does not yield a statlstlcal inference for all debtors subject
to diligence.?

4.5 It seems likely that those debtors who reach the stage of diligence for
one debt are more likely to be in arrears with other bills than those at the
earlier stages of the debt recovery process but the O.P.C.S. Defenders Survey
suggests that relatively few debtors have more than one decree operative
against them at any one time. It also appears likely that, even in the case of
debtors who are subjected to diligence, for a substantial number, insolvency
is an isolated problem rather than a symptom of chronic indebtedness.

4.6 The research suggests that procedures are needed to enable multiple
debtors to gain time to pay their debts free from the threat of diligence. The
plight of a debtor subjected to diligence by one creditor may be bad enough
but may be considerably worsened if he is pressed on all sides by several
creditors. In Chapter 2, we saw that particular steps in diligence frequently
operate as a catalyst for an instalment settlement. Where the debtor has
defaulted on debts due to several creditors, he may find it difficult to enter
into payment arrangements with all his creditors. Frequently, for any of a
variety of possible reasons, he may not respond to invitations by his creditors
to make an instalment settlement. If he simply does nothing, then his total
indebtedness may be increased considerably since his several creditors may
initiate separate court actions, and instruct separate diligences, for the expenses
of which the debtor will ultimately be liable. |

4.7 The research into debtors’ circumstances commissioned for this report
also throws much light on the causes of debt of ordinary wage-earners. This
research suggests that in most cases of consumer insolvency or multiple debt,

Section 4.2.

2Paras. 2.11 and 2.12.

*The sample of debtors was small, and was not random but was designed to focus on debtors
who had experienced the final stages of diligence.
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default is attributable to inability rather than unwillingness to pay: in most
cases, the debtor has been unfortunate or unwise, but in no-sense fraudulent
or dishonest.! Moreover, the debtor will sometimes be unable to handle the
financial crisis on his own. Most self-employed small traders and shopkeepers
and others in small businesses who become insolvent are also likely to have
been unfortunate or unwise, rather than dishonest, and to expenence difficulty
in coming to-terms with their several creditors.

4.8 Moreover, multiple debt can be unfair to creditors since it can lead to
an unco-ordinated race of diligences in which the practical rule of priority
among competing creditors is “first come, first served”. The considerate
creditor, who wishes to allow the debtor time to pay, risks being shut out by
the prior diligences.of competing creditors.

The orderly and regular payment of debts under debt arrangement schemes
4.9 In the light of these considerations, we invited comments in our
Consultative Memorandum No. 50 on detailed proposals to introduce debt
arrangement schiemes designed to assist insolvent wage-earners, and possibly
other small debtors, in multiple indebtedness to achieve the orderly and
regular payment of their debts over a reasonable period. As indicated in
Chapter 2,” debt arrangement schemes, in the form which we now recommiend,
would have the following main features: :

(1) an extension of time to pay all debts (in-full or by way of composmon)
‘over three years wn:h poss1b1e extension to five years;

(2) the stoppage of dthgence and of petitions for sequestratton by all
creditors in civil debts during the life of the scheme

(3) control by the sheriff of the making of schemes w1th prowsmn for
objections by creditors;

(4) the recetpt and dlsbursement of sums due under the scheme by an
admmlstrator” (aormally the shenff clerk) appomted by the shenff

) the rankmg of all creditors’ claims rateably in proportion to the amounts
of their debts and: the disapplication by law of the preferences apphed
in bankruptcy sequestrations; _

(6) the possﬂnhty of court orders mterceptmg appropnate amounts-of the
debtor’s earnings at source to ensure payment of the sums d‘ue to the-
administrator for dlsbursement under the scheme;" C

(7) no vestmg of the debtor’s assets in a trustee for credltors but the
possibility of the debtor reahsmg spec1ﬁe assets and paymg the proceeds
‘under the scheme: and

(8) in schemes providing for a composmon a dlscharge on payment of the
composmon ‘

We believe that debt arrangement schemes on these lines would go far to
meet problems which are not adequately covered by existing procedures and
arrangemernts or by the procedures proposed in other parts of this report.. A

'See paras. 2,64 to 2.66 above. .
Para. 2.126.
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brief summary of the main steps in debt arrangement scheme proceedings is
set out at Table 4. A below.

Advantages of debt arrangement schemes over other existing and proposed
procedures and arrangements

4.10 The other existing and proposed procedures and arrangements take the
form of court procedures, or extra—;udlmal legal transactmns or informal
voluntary arrangements.

Court procedures
4.11 There are no court procedures in Scots law which cater adequately for
the small insolvent debtor in multiple debt.

4.12 Instalment decrees. The existing summary cause instalment decrees,
and the time to pay decrees and orders which we recommended in Chapter
3 should replace them, would provide for an extension of time to pay a single
debt due to a particular creditor but they cannot be readily adapted to deal

TABLE 4.A
MAIN STAGES IN DEBT ARRANGEMENT SCHEME PROCEDURE

1. Debtor lodges application (containing statement of affairs) for debt arrangement scheme
in sheriff court. .

2. Court checks whether application prima facie competent.

3. Sheriff makes (a) an order appointing administrator to prepare draft scheme and (b) an
interim order sisting diligence which is served by the administrator on known creditors.

4. Administrator serves on known creditors whose debts are eligible for inclusion notices
requiring them (a) to verify the amounts of their debts as at the date of service of the first of
these notices (“the first notice date”) and (b) to state whether interest up to that date is claimed.

5. Administrator prepares draft scheme in consultation with the debtor and serves on all
known creditors and co-obligants who may acquire a right of relief against the debtor a copy of
(i) the scheme application, (i) the draft scheme, (iii) a full statement of the debtor’s affairs
prepared or revised by the administrator and sagncd by the debtor, and (iv) a notice giving the
creditors and co-obligants 3 weeks within which to object.

6. If no objections are made, the sheriff must confirm the scheme. If objections are made,
the sheriff must give the creditors and co-obligants an opportanity to make representations and,
if agreement is not reached as to confirmation of the scheme or as to its terms, an opportunity
to be heard: The sheriff then either makes an ordéf confirming the scheme with or without
medifications, or refuses the scheme application and recalls the interim sist of diligence. The
scheme comes into force on the expiry of the appeal days or the disposal of an appeal upholding
the confirmation of the scheme.

7. If the scheme is confirmed, the debtor makes payment to the administrator of the amounts
due under the scheme, normally periodic instalments over a period of 3 years (with possible
extension to 5 vears in all by the sheriff on confirming or varving the scheme). The sheriff may
make a pay deduction order requiring the debtor’s employer to deduct from earnings and pay
to the administrator all or a part of the sums due by the debtor under the scheme. The
administrator makes periodic disbursements to creditors in terms of the scheme.

‘8. The sheriff has powers to vary or revoke a scheme on cause shown, and may vary a scheme
toinclude new debts.

9. At the end of a successful scheme, the administrator or debtor applies for a discharge of
debts, and at the same time creditors are given an opportunity to object to the discharge and,
in a scheme providing for payment in full, to claim interest accrued since the first notice date.
The sheriff will grant decree for payment of the interest (with or without a time to pay direction)
and also grant a special type of time to pay decree relating to the unpaid balance of debts included
“late” during the life of the scheme. -

127



with debts due by a multiple debtor to his several creditors. The procedure
should remain relatively simple, and uncomplicated by special provisions for
ranking several creditors, for compositions, and for the collecuon and
disbursement of payments to the creditors. '

4.13 Sequestration. under bankruptcy. legislation. Under the Bankruptcy
(Scotland) ‘Act 1913, one solution for a multiple debtor whose assets did not
exceed £4,000 in value was to petition for his own summary sequestration.
Summary sequestration provided a very effective method of defeating the
claims of creditors. A petition for summary sequestration (which. attracted
legal aid) did not require the concurrence of creditors.? Creditors often did
not think it worthwhile attempting to appoint a trustee in the sequestration
and, in the absence of sufficient assets to provide a fee, there was no
inducement for anyone to accept office as trustee. Accordingly the procedure
was.often abortive from the standpoint of creditors.? But the debtor remained
immune from arrestments and poindings.* :

4.14 To meet these and other criticisms, the Bankruptcy (Scotland) Bill
1984 (following recommendations in our report on Bankruptcy) abolishes
summary sequestration, and all sequestrations follow broadly the same
procedure.’ In every sequestration, an interim trustee will be appointed
(remunerated where necessary by the State)® and in every case the debtor will
receive a discharge after three years.” Every petition by a debtor for his own
sequestration will require the concurrence of a creditor,® which provides a
kind of safeguard (albeit an imperfect one) against-a- debtor petitioning for
sequestration simply to- avoid diligence. We hope that these reforms will
prevent abortive sequestratlons and the abuse of the procedure by debtors.
But these reforms mean that a debtor, who has insufficient assets to make
sequestration worthwhile for his creditors, now has no court procedure which
he can voluntarily initiate, without the concurrence of at least one creditor,
to achieve: the orderly and regular payment of his debts and a discharge on
payment of a composition: over a reasonable period. Debt arrangement
schemes would fill that gap. We propose that a debtor would be entitled to
apply for such a scheme without the concurrence of'a creditor and 1ndeed that
a creditor would have no title to present such-an application.

4,15 These changes in. sequestratlon law increase the need for 1ntroducmg
debt arrangement schemes but, in our view, that need would-still exist apart
from these changes. Sequestratlon is.an inherently expensive and complicated
process which is usually not appropriate for a small debtor’s insolvency. Some
expense and complexity is unavmdable 1n any 1nsolvency process, as our

11913 Act, 5. 174.

ibid., s. 175(1)

*McKéchnie Report, para 304; Bankruptcy Report para. 2.34,

1913 Act, s. 104; except arrestments and poindings used to enforce debts mcurred after the
date of sequestration against property or income acquired after thiat date.

*Except that there is a simplified “small assets” procedure for use where it is unlikely that the
debtor’s: assets will' be sufficient to pay any dividend to- cteditors: of any class: Bankruptcy
{Scotland) Bi]l 1984 clauses 20(1), 23(4) and Sched. 2> Bankruptcy R’eport‘ paras 3.53;7.33 to
7.36. '

61984 Bill, clause 13: Bankruptcy Report paras. 4§ tn 4:10; % 18 1o 7 28

71984 Bill, clause 51(1): Bankruptcy Report, paras: 19.13'to 19:22.

81984 Bill, clause 5(2)(a); Bankruptcy Report, paras. 5.22'to 5.24.
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recommendations in this Chapter indicate, but we believe that, in the normal
case, a debt arrangement scheme would be a cheaper and simpler procedure
than sequestration. Such a scheme would not directly interfere with property
rights of the debtor, nor directly affect the property rights of third parties.
There would be no meetings of creditors; no appointment of a trustee and
commissioners; no vesting in the trustee of the debtor’s estate; ne measures
to recover the debtor’s property in the hands of third parties, including
wrongfully alienated property; no valuation of secured, future or contingent
debts; and no ranking of creditors in accordance with the rules on preferences
in bankruptcy. We think that most of the complexities which would inevitably
existunder our proposed debt arrangement schemes—suchas the ascertainment
and verification of claims; the stoppage of diligence; the disbursement of
payments to creditors; the possibility of attachment of part of the debtor’s
earnings during the process; a procedure for the debtor’s discharge—have
their counterparts in sequestrations but many of the complications of
sequestration would be avoided.

4,16 From the standpoint of a debtor, sequestration is a drastic remedy. If
he owns his own house, he is likely to be deprived of it. He may also be
deprived, subject to certain restrictions, of his household goods and effects
which have become part of his daily life and which may be sold at a fraction
of their use-value to him. Whether a debt arrangement scheme would avoid
these consequences would depend on the terms of the scheme, but it is
primarily designed to enable debts to be paid out of future income. The
debtor in a sequestration may aiso be subjected to certain civic disabilities
which a debt arrangement scheme would avoid.

4.17 The main disadvantage of a debt arrangement scheme from the debtor’s
standpoint is that in such a scheme he would only obtain a discharge of his
debts if he completed payments under the scheme whereas, in a sequestration,
the bankrupt would as of right obtain a discharge automatically after three
years. The reason and justification for this difference is that a scheme is
primarily designed to provide for payment out of future income, with sale of
assets normally playing a small or non-existent role, whereas the rules in
sequestration presuppose that the debtor has surrendered all his assets to his
creditors and, in return for this surrender is entitled to a discharge after a
short period of years. -

4.18 Equally from the standpoint of creditors, especially unsecured creditors
who enjoy no preferences, sequestration is often a futile remedy. It is designed
essentially for cases where the debtor, while possibly having considerable
debts, has assets whose proceeds on sale may be divided among the creditors.
But in Scotland, where most people do not own their homes, there are many
insolvent small debtors who have income but no assets of any consequence
available for distribution. Moreover, the lengthy procedures of sequestration
are liable to diminish significantly the fund available to creditors.

4.19 In short, a debt arrangement scheme would have considerabie advan-
tages over sequestration in the case of insolvent wage-earners and small
traders. It would avoid the disproportion, evident in sequestrations, between
the considerable and necessary complex1ty and expense of the procedure and
the low value of the debtor’s assets.

129



Extra-judicial legal procedures

4.20 Scots law permits a debtor (i) to enter into.a composition contract with
his creditors; (i) to grant a trust deed for his creditors; and (iii) to enter into
a contract with a debt-adjuster (whereby the latter takes over liability for the
debts). None of these extra-judicial arrangements. are satisfactory in the case
of an insolvent debtor with small assets faced with: multiple debts.

4.21 Composition contracts.! Under a composition contract between a debtor
and his creditors, the creditors agree to forego further diligence and to
discharge their debts in consideration of the debtor paymg—oﬁ ‘usually by
instalments, a proportion of those debts. If the debtor is in business, he will
usually agree to a measure of supervision of his. business activities. The debtor
is not divested of his whole estate {though sometimes certain assets may be
conveyed in trust to a person for the benefit of the creditors).

4.22 In some limited respects, composition contracts are an ideal solution
to the problems of the small multiple debtor since they embody the main
principles of extension (of time to pay), composition. (i.e. rateable diminution
of the debts by agreed amounts), and the. debtor’s ultimate discharge and
rehabilitation. Their great disadvantages,. however, are that (even if the vast
majority of creditors enter into a reasonable composition contract) no creditor
can be compelled to accede to the contract, and a non-acceding creditor. can
continue to have. d]hgence executed notw1thstand1ng the contract. Recourse
to composition contracts is relatively infrequent in Scotland nowadays” and,
while we: think such: contracts should remain an option, their voluntary basm
and unstable qualities seem to make-them a.quite inadequate solution to. the
problems of most insolvent wage-earners.

423 Trust deed for creditors. Voluntany trust deeds.for credltors dlffer from
composition contracts insofar as.a trust deed.involves a formal conveyance
by the debtor to a. trustee of his property—usually the whole of it—for the
benefit of the creditors.> While trust deeds. are: popular, flexible and useful
instruments when the debtor has substantial assets, they are arguably even
less. appropriate than compos:tton contracts. to. the case of the insolvent
wage-carner with few assets. As.in the case of composition contracts, non-
acceding creditors. may frustrate the objects of the trust deed by instructing
diligence* and a discharge of the debtor under the trust deed will not. protect
the debtor from diligence by non-acceding creditors. In the case of a “protected
trust deed” such as will be competent under: the Bankruptcy (Scotland) Bill
1984, non-acceding creditors will have no higher right than acceding creditors
to execute dlhgence during or after the subsistence of the trust deed. However

1See our Bankruptcy Report para. 2 10 which recommended agamst stat‘utory mterventlon
applying to extra-judicial composition contracts, an. approach adopted in the. Bankruptcy
(Scotland) Bill 1984,

?This may be partly because it does not bind non-acceéding creditors. It is understood that, in
practice, the larger companies and- nationalised:industries tend'to. stand’ aloof fromcomposition
contracts.

“Usually the purposes of the trust are simply the realisation. of the debtor’s éstate and: its
proportional division among the creditors.. Thie trust is established by a private contract between
the debtor and his-creditors and, f.or this reason, it does not bmdnon—acced1ngcred1tors o

" “In relation to assets conveyed by the trust deed, diligence would require to be executed before
the trustee had completed title to-the property oonveyed by the:deed. '

SClause-56; Sched. 5, paras. 5-8; Bankruptcy Report, paras. 24.22 t0:24.33. "
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atrust deed for creditors, whether it is “protected” or not, is (like sequestration)
designed primarily to enable the assets of the debtor to be realised, and
(again, like sequestration) where the debtor has few assets of appreciable
resale value, this may operate to the serious disadvantage of the debtor .
without commensurate benefit to his creditors.

4.24 Contracts with debt adjusters. We do not know whether “debt adjustment
agencies” operate in Scotland to any significant extent’ but they certainly do
not provide a widespread “private enterprise” service for insolvent consumers
or wage-earners and there is no reason to suppose that they ever will.

Debt counselling and voluntary arrangements

4.25 Instead of relying on one of the foregoing legal processes, an insolvent
wage-earner may turn for help to a debt counselling agency. Debt counselling
can play an important role in assisting a small’ multiple debtor to overcome
his difﬁculties and in selecting the most appropriate course of action available
to him.? But arrangements for payment made as a result. of debt counselling
are voluntary. They presuppose the existence both of a willing debtor and
willing creditors. A creditor has no assurance that the debtor will continue
to pay the instalments which he has agreed to pay and refrain in the meantime
from incurring further indebtedness. Further, by giving the debtor.an extension
of time, the creditor may find that another creditor secures payment in full
by diligence. Likewise, the debtor has no assurance that one of his creditors
will not terminate the informal arrangements and proceed to do diligence
against his income or assets. In our view, arrangements of a mandatory
character are needed such as a system of debt arrangement schemes would
provide. :

Consultation B ,

4.26 There was a mixed reaction on consultation to our provisional proposals
in Consultative Memorandum No. 50 to introduce debt arrangement schemes.
This division of opinion stemmed in part from differing diagnoses of the scale
and nature of the problem of multiple debt. In consumer debt cases, creditors
do not generally perceive multiple debt as presenting problems in enforcement
whereas advisers in debt counselhng agencies take an opposite view.

4.27 In commenting on our Consultative Memorandum No. 50, some
creditors’ interests supported the introduction of debt arrangement schemes
whereas the Scottish Association of Citizens Advice Bureaux, the main
“generalist” debt counselhng agency, while accepting that debt arrangement
schemes were good in principle, expressed serious doubts about their value:

the Law Society of Scotland supported the proposal while the Scottish Law
Agents Society opposed it. The Society of Messengers-at-Arms and Sheriff
Officers suggested that, if such schemes were to be introduced, they should
be operated by officers of court under a simpler procedure.

"Debt adjustment (or “pro-rating”) occurs inter alia where a-debt adjuster takes over liability
for an individual’s debts 1n return for payments from him and can be attractive to the multiple
debtor since his liabilities are converted into a single debt due to the debt adjuster: see the
Crowther Report para. 6.12.14. Such agencies must be licensed under the Consumer Credit Act
1974,

zSee C.R.U. Debt Counselling Survey.
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4.28 The Scottish Law Agents Society doubted whether the social consider-
ations underlying the proposals for debt arrangement schemes would justify
the introduction of such schemes. They conceded that there would be
advantages in a limited number of cases. They thought there would only be
a very small number of successfully completed schemes at disproportionate
cost, viz:

(a) the cost of setting up a nationwide system of administrators suitably
trained and remunerated with the necessary staff and equipment;

(b) alarge number of detailed changes.in the law and practice of bankruptcy
and diligence making these matters still more complicated and intro-
ducing new possibilities for delay and expense where schemes are
proposed but fail for one reason or another;

(c) the occupying of more court staff’s and sheriff’s time when already
these are under severe pressure in many areas.

On consultation we had pointed that if the annual number of scheme
applications were about one-tenth of the applications for County Court Act
administration orders in- England and Wales, there would be no more than
200 per annum.' If there were only a small number of applications and, of
these, only a proportion were successful, then in the view of the Scottish Law
Agents Society, “the proposals are not worth introducing taking everything
into account and the improvements to diligence procedure discussed in other
Memoranda would be adequate to deal with the general situation”. -

4.29 Another body whom we consulted, however, thought that the estimate
of about 200 scheme applications per annum: was unrealistic and- that if the
proposed system of debt arrangement schemes was sufficiently simple in its
procedure, accessible to debtors, effective in recovering debts, and seen by
consumer debtors as affording real protection from diligence, it would be
widely used. We propose later certain restrictions on the competence of
applications (e.g. at least one debt must have proceeded to the stage of a
charge or other dlhgence and the estimated product of the scheme must not
fall below a minimum sum). Given that officers of court are instructed to
execute diligence in about 50,000 cases annually, we believe that the foregoing
estimate may indeed be unreahstlcally low. On the whole, we think that the
advantages of debt arrangement schemes mentioned earlier outweigh the
‘disadvantages described in-the previous paragraph. ‘ .

4.30 One debt collectlon agency, while concedmg that debt arrangement
schemes were “admirable” in theory, observed that in practice they would
not resolve the multiple debt problem. This view was based expressly on their
experience in administering a debt pooling scheme (called a “multiple account
scheme”) for the Scottish Retail Credit Association which apparently foundered
largely because the debtors did not maintain the arrangements established
under the auspices of the scheme. In our view, however, if (as we propose
later) the administrator of a debt arrangement scheme can attach the debtor’s
earmngs at source, then the hkehhood of default ‘may be much dnmmshed

I 1978 only 1,958 apphcatlens for adlmmstratlon orders were made and: only 1,619 orders
were: granted (Cmnad. 7627, Table F.1(c)). The numbers. have:recently risen. There were 3,775
administration orders granted in- 1983 compared with 2,907 in 1982, an increase of 30% Cmnd
9370, Table 7.20.
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Other legal systems

4.31 Despite the difficulties just described, we are firmly of opinion that,
in principle, provision for the orderly and regular payment of debts outside
bankruptcy proceedings should be available to multiple debtors, however
few, who genuinely wish to meet their creditors’ claims and have the means
to do so within a reasonable time. Administration orders have been available
in England and Wales since 1883' and were introduced in Northern Ireland
in 1979.% “Summary instalment orders” closely modelled on administration
orders have been introduced in New Zealand.? In response to the depression
of the 1930s, “wage-earner plans” were introduced in the federal law of the
United States of America in 1938,* and there have been recent law reform
proposals to introduce similar legislation in the federal law of Canada’ and
Australia.’

4.32 Moreover, in England and Wales, the Cork Report observed that while
many of their proposals were urgently needed, they had “no doubt that the
most urgent need of all is for the introduction of a simple, accessible and
inexpensive procedure for dealing with the ordinary consumer debtor, whose
conduct does not require investigation, and who has no significant realisable
assets, but who has a reasonable prospect of being able to discharge all or
part of his liabilities out of future earningssurplus to his essential requirements”.’
The Cork Report recommended the introduction of a new system of debt
arrangement orders (similar to our proposed debt arrangement schemes)
which would replace the present County Court administration orders.®

4.33 Thus a study of other legal systems fortifies us in our conclusion that
debt arrangement schemes would fill a gap in the provision made by Scots
law for helping ordinary consumer debtors and small traders to arrange for
the orderly payment of debts.

Recommendation for introduction of debt arrangement schemes
4.34 We recommend: -

A new legal process, to be known as a debt arrangement scheme, providing

'Bankruptcy Act 1883, s. 122; see. now County Courts Act 1984, ss. 112-117; Administration
of Justice Act 1965, s. 20; Attachment of Earnings Act 1971 ss. 4 and 5; Insolvency Act 1976,
ss. 11~13; County Court Rules 1981 Order 39: see also Payne Report, paras. 737-854.

2Judgments Enforcement and Debts Recovery (Northern Ireland) Order 1979 (5.1. 1979/296):
see now Judgments Enforcement (Northern Ireland) Order 1981 (S.1. 1981/226), articles 80 to
87.

Insolvency Act 1967 (New Zealand), Part XVL.

“U.S. Bankruptcy Act, Chapter XIII, enacted by the Chandler Act 1938.

SReport of the Study Committee on Bankrupicy and Insolvency Legislation in Canada (the
Tassé Report) (1970) Part III, Chapter 1: Ontario Law Reform Commission, Report on The
Enforcement of Judgment Debis and Related Matters (1981) Part I, Chapter 2 on “The Orderly
Payment of Debts and Instalment Payment Plans”.

§Law Reform Commission of Australia, Report No. 6 on Insolvency: the Regular Payment of
Debts (1977).

"Para. 272.

SChapter 6. These proposals are not implemented by the Insolvency Bill 1984 [H.L. ] (introduced
on 10 December 1984) but that Bill does contain provisions, replacing deeds of arrangement,
to encourage the greater use of voluntary arrangements with creditors, implementing the White
Paper, A Revised Framework for Insolvency Law (1984) Cmnd. 9175, paras. 136-139.
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for the orderly and regular payment by an individual debtor of the debts
due to his several creditors should be introduced in Scots law.
(Recommendation 4.1: clause 14(1).)

Section B. Content and nature of debt arrangement schemes

4.35 A debt arrangement scheme would set out the debtor’s. proposals for
paying his creditors and would have to comply with certain statutory
requirements.

Extension of time and composition
4.36 In making proposals for payment to hlS creditors in a debt arrangement
scheme, the debtor would have three options, namely:

(a) an extension of time to pay his debts;
(b) payment of debts only to the extent of a composition, expressed as so

many pence in the pound; or _
(¢). a combination of beth of the-above types of proposal

4.37 A scheme providing for an extension of time for payment (with or
without a composition) might, and we think normally would, provide for
payment of the debt by instalments, but there would be nothing to stop a
scheme provrdmg for payment of the debts by a lump sum after a period, e.g.
where the scheme required the debtor to realise specific assets and pay the
proceeds to the adrmmstrator '

4.38 We think that limits should be imposed on the extension of time for
payment and that in the normal case, the maximum period should be three
years. We note that i England and Wales it was at one time provided that
no administration order should be made under which the payment of
instalments, if kept up without default, would extend over a period of more
than 10 (formerly six) years from the date of the order. Following a
recommendation in the Payne Report,! however, the maximum duration: of
an administration order is now unlimited.? The Payne Committee argued::
“The period. of instalments payable under an administration order should,
in our view, depend on the amount of the debt and the assets, means and
 circumstances of the debtor, and we do not think it Jjustifiable that a debtor
in comparatively modest circumstances should be refused an administration
~~order and'left at:the mercy of his creditors: indefinitely, whereas a-man who
is a proper subject for bankruptcy: proceedmgs should be able to obtain his
final discharge in due course.”? .

We do not think, however, that it is reahstlc to expect a scheme to have effect
indefinitely or for a long period of years. We note that three years is the limit
prescribed for a summary instalment order in. New Zealand that it is. the

Para. 791. - - .-
>The limitation was contamed in the County Court Rules 1936 Order 22 Rule 9(8) ‘which was

revoked in 1977 see now County Court Rules 1981, Order 39.

*Para. 791.

“The Iusolvency Act 1967 (N Z ) 8. 146(12): prowdes “No summa::y instalment order shall be
made under which. the payment of instalments. if kept up Wlthont default wouid extend. aver a
period of more than three yeats from the: date of theorder™. . - - .
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normal limit in the United States;! that it was accepted by the Tassé Report
in Canada (who observed that “this period of time is as long as one can
reasonably expect most debtors and their families to accept the discipline of
the financial restrictions imposed by an arrangement”)* and by the Australian
Law Reform Commission (who remarked that “this period is believed to be
an appropriate time hmlt if the necessary will and self-discipline of the debtor
are to be maintained”).’ The Cork Report* observed that “the maximum
duration of a [debt arrangement order] should normally be three years, but
the court will have power to extend the period up to a maximum of five years,

havmg regard to the liabilities or following a review”. Moreover, we believe
that in a scheme providing for a composition, a limit on the duration of the
scheme would be particularly useful in assessing what level of composition
would be regarded as reasonable.

4.39 On consultation, there was a mixed reaction to our proposal that a debt
arrangement scheme should normally last for three years.’ Some bodies agreed
with it. One body suggested that the sheriff should be empowered to extend
the recommended period and that many debtors may wish to “clear their
name” even though it might take much longer than three years. One body
representing creditors suggested that the period should be five years. We
think, however, that the period of three years is more appropriate as the
normal maximum but that the sheriff should have power to extend it for a
period, but not exceeding five years in aggregate.

4.40 The possibility of discharge of debts on payment only of a composmon
is available in other systems which we have examined® and would, in our view,
be essential in a system of debt arrangement schemes, especially since under
the Bankruptcy (Scotland) Bill 1984 bankrupts will automatically obtain a
discharge in a sequestration after three years no matter what level of
composition is paid. In the case of a composition, the scheme should specify
what pr0port10n of each creditor’s debt would be paid to him under the
scheme.” It should also state the total amount payable by the debtor to all his
creditors under the scheme.®

4.41 We recommend:

(1) A debt arrangement scheme should provide for:
(a) an extension of time for payment of debts; or
(b) payment of debts only to the extent of a composition; or
(¢) a combination of the two foregoing types of proposal for payment.

'J.S. Bankruptcy Report, p. 160.

Supra. p. 93.

*A.L.R.C. Report No. 6, para. 56.

“Para. 313.

Consultative Memorandum No. 50, Proposition 26 (para. 2. 74)

SE.g. County Courts Act 1984, s. 112(6) (administration orders in England and Wales);
Insolvency Act 1967 (New Zealand) s. 146(4) (summary instalment orders).

’In relation to a debt included “late”, payment under the scheme means: payment partly by
disbursements by the administrator and partly by payments under a decree of the type proposed
in Recommendation 4.17(3) (para. 4.143).

!ldem.
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(2) The maximum period allowed by a debt arrangement scheme for the

. payment by the debtor of instalments should normally be three years

from the coming into force of the scheme (when the sheriff’s order

confirming the scheme takes effect on the explry of the appeal days or
the disposal of an appeal).

(3) The sheriff however should have power to extend that period to be a
period not exceeding five years in all. This power should be exercisable
either on confirming the scheme or in an application for variation of
the scheme after it has been confirmed.

(4) A scheme providing for a composmon should state the proportion of
each debt which the creditor in that debt would be paid, and the total
amount to be paid to all creditors under the scheme.

{(Recommendation 4.2; clauses 14(2), (3) and (9); 24(6) and (10); and
28(6)-)

Payment of debts through admunstrator

4.42 We propose that a- debt arrangement scheme should prov1de for
payments to-be made tothe administrator (whose appointment and functions
we describe later') for disbursement by him to the creditors included in the
scheme. The scheme would also regulate the method and times for the making
of in-payments to the administrator (e.g. by instalments or deferred lump
sum, whether in weekly, fortnightly or monthly periods linked perhaps to pay
days; whether by the debtor himself or by his employer under the debtor’s
mandate; and possibly whether by bank standing order, cheque, Girocheque,
cash “over the counter” or otherwise; depending on the degree of detail
desired) and for disbursement by the administrator (e.g. providing for the
same or different payment frequencies depending on the amounts and number
of creditorsinvolved and on possible fluctuationsin the levet of in-payments).

4,43 We recommend late12 that, on or after conﬁrmmg a scheme, the sheriff
should be empowered to make an order: requiring an employer to deduct
appropriate amounts from the debtor’s earnings and pay them- to the
administrator in order to secure so far as practicable the debtor’s compliance
with the scheme. To ensure that the debtor is fully apprised of this possibility,
every scheme should include a statement that a pay deduction order of this
type may be made. This is espec1ally important since the amounts deducted
might exceed the amounts which could be deducted by earnings arrestments
or conjoined arrestment orders such as.we recommend in Chapter 6..

4.44 We recommend: _

(1) A debt arrangement scheme should provide for: payment of debts
through an administrator and should regulate the method and tlmes of
in-payments and disbursements.

{2) Every scheme should state expressly that a pay deduction order may

be made.
(Recommendatlon 4, 3 clause 14(4) and (7). )

Para. 4.217.
*Paras. 4.268 to 270.
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Appropriation of specific funds and realisation of assets

4.45 A debt arrangement scheme is primarily designed to allow the debtor
to pay his debts out of future income and, differing from sequestrations or
voluntary trust deeds for creditors, a scheme would not by itseif vest any of
his property in a trustee for the benefit of the creditors. There may, however, .
be cases where it would be useful if the scheme were to include a provision
requiring the debtor to pay specific funds, or to realise specific items of
property and pay the proceeds of sale, to the administrator for disbursement
to creditors under the scheme. Such a provision might be subject to conditjons,
for example, requiring the debtor to grant a mandate to the holder of the
funds requiring him to pay them to the administrator or a mandate to a third
party enabling him to uplift and realise items of the debtor’s property and pay
the net proceeds of sale to the administrator. A debtor should, however, be
entitled to keep property which is exempt from diligence and the provision
would not apply to such property.

4.46 A provision on these lines would reduce the amounts payable out of
future earnings, give flexibility to schemes, and might increase their attractions
to creditors who might, in the absence of such a provision, be tempted to
petition for sequestration. On consultation,' most commentators accepted the
need for such a provision, though one body opposed it on the ground that
it would allow the reintroduction of warrant sales “by the back door”. This
objection was, however, misconceived because the scheme would not be
confirmed unless the debtor agreed to it and moreover the sale would be
effected informally by the debtor, or a person authorised by him, not by
diligence executed by a sheriff officer or messenger-at-arms. The Cork Report
proposed that a debt arrangement order such as they recommended could be
made conditional on the realisation of specified assets by the debtor himself
and the payment to the administrator of the net proceeds.? We agree with this
approach, and, in consonance with the Cork Report,’ we think that any assets
to be realised should not come under the control of the administrator but that
the administrator should be responsible for ensuring that the debtor complied
with the provision and make a report thereon to the sheriff. If the sheriff was
satisfied that the debtor had failed to comply with the provision, he would
revoke the scheme.

4.47 We recommend:

(1) It should be competent to include in a debt arrangement scheme a
provision requiring the payment to the administrator of specified funds
belonging to the debtor, or the realisation of items of the debtor’s
property and payment of their net proceeds, to the administrator for
disbursement to creditors under the scheme. The scheme could include

In our Consultative Memorandum No. 50, Proposition 27 (para. 2.79) we sought views on the
question whether the court should be given power to order the sale by the administrator or the
debtor of specified assets.

?Para. 311: at para. 275 the Report observed that though its “proposals are intended to meet
the requirements of the debtor who has no substantial realisable assets, they will also be
appropriate for the debtor who has assets of some value which could be realised and the proceeds
paid over for the benefit of the creditors”.

Para. 337.
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conditions designed to secure compliance with the provision. e. g by
third parties acting under the debtor’s mandate.

(2) The administrator should report to the sheriff on the debtor’s comphance
with the provision and the sheriff should be under a duty to revoke the
scheme, after giving the debtor an opportumty to be heard, if he found
that the debtor had not so complied.

(Recommendatlon 4.4; clauses 14(5) and 30(4) and.(5).):

Restriction on debtor obtaining credit

4.48 Since (as we recommend later) diligence could not be competently
executed during the life of a debt arrangement scheme even by a creditor
whose debt had not (or not yet) been included in the scheme, the further
obtaining of credit might often be unfair to the person supplying that credit
in ignorance of the existence of the scheme. Bankruptcy legislation makes: it
an offence for an undischarged bankrupt to obtain credit above a prescribed
amount Wlthout dlsclosmg to the supplier of credit that he is an undischarged
bankrupt.! This provision is enacted for the benefit of potential suppliers of
new credit. In the case of debt arrangement schemes, however, the interests
of the creditors included in the scheme as well as the suppliers of new credit
have to be protected since the obtaining of further credit might endanger the
suceess. of the scheme which primarily depends on the surrender to creditors
of the debtor’s future free income rather than, as in sequestration, his assets.
For this reason, we think that it should be possible to restrict the obtaining
of credit even from a person to- whom the existence of the scheme has been
disclosed. We propese-that it should be competent to include in- a.scheme a
condition that the debtor should not. be entitied to obtain credit above: a
specified amount while the scheme was in force with exceptions for any credit
obtained for rent, or electricity or gas charges, for the debtor’s residence and
any other exceptions from the restriction. (e.g. telepbone bills). specified in
the scheme. So far as posmble we have sought to exclude criminal sanctions
for breach of dities imposed in connection with debt arrangement schemes
and we think that in this case the sanction for breach of the restriction should
be revocation of the scheme.

4.49° We recommend:

(1) It should be competent to include in a scheme a restriction on the
debtor obtaining credit exceeding an amount specified in the scheme
but with exemptions for credit to pay rent and gas and electr1c1ty charges
for the debtor’s residence and any other items so specified. -

(2) On the debtor s breach of the restncuon the shenff should have power

to revoke the scheme.
(Recommendat10n4 5 clauses I4(6) and 30(1) )

Voluntary nature of scheme title to apply :
4.50. We propese that the debtor, but not a creditor should have a t1tle to

apply for a debt arrangement scheme Since a debt arrangement scheme
would provide for the orderly and regular payment. of debts and for fair

‘Bankruptcy (Scotland) Bill 1984 clause 64(8) replacmg Bankruptcy (Scotland) Act 1913 5.
182.
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sharing of income (and in appropriate cases funds or proceeds of sale) between
creditors, and would prevent diligence from being an unregulated free-for-all
between competing creditors, creditors should benefit from a scheme and we
considered whether creditors should have a title to apply. We think, however,
that a scheme would require the full co-operation of the debtor in preparing
the scheme and in operating it when it is in force. The debtor must make a
full disclosure of his means and liabilities and we consider that the compulsory
disclosure of means under threat of fines or imprisonment should not be
permitted except in the ultimate remedy of sequestration. Moreover, once
a debt arrangement scheme is made, the source of payments to creditors will
normally be the debtor’s earnings or other income. It is true that, as we
recommend later, in-payments may be secured by a pay deduction order, but
such an order would be ancillary to a scheme which the debtor had voluntarily
sought. The success of a pay deduction order, like the scheme itself, would
depend on whether the debtor is prepared to remain in employment and work
for his creditors over an extended period. Te impose a scheme on him against
his will would be likely to induce him to give up his employment or leave the
area where he resides. o

4.51 We note that in the case of county court administration orders in
England and Wales,' wage-earner plans in the U.S.A., and the proposed
reforms of the federal law of Australia and Canada, only the debtor possesses
a title to apply. The U.S. Federal Bankruptcy Commission observed that
“forced participation by a debtor in a plan requiring contribution out of future
income has . . . little prospect of success” and that a wage-earner’s plan
“requires not merely a debtor’s consent but a positive determination-by him
- and his family to live within the constraints imposed by the plan during its
entire term and a will to persevere with a plan to the end” . -

4.52 On consultation, we sought views on whether a creditor should have
a title to initiate an application for a scheme with the qualification that the
debtor’s consent must be obtained at an early stage.’ While this proposal did
not evoke dissent, we think on reflection that it is an unnecessary complication
and that few debtors who were not prepared to apply for a scheme would give
their consent. B o

4.53 To emphasise the voluntary nature of a scheme application, the
legislation should provide expressly that a debtor may withdraw his application
at any stage before the sheriff has formaily confirmed the draft scheme. -

4.54 We recommend:

A debtor, but not a creditor, should have a title to apply for a debt
arrangement scheme, and it should be expressly provided by statute that
the debtor may withdraw his application at any time before the scheme is
confirmed.

'County Courts Act 1984, s. 112(1); the Payne Report’s recommendation (para. 781) that a
judgment creditor should have title to apply has not been implemented. (The court may however
make an administration order in a creditor’s application for an attachment of earnings order.)
In New Zealand, creditors may apply for instalment orders. '

2U.S. Bankruptcy Report, p. 159.

*Consultative Memorandum No. 50, Proposition 5 (para. 2.17).
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(Recommendation 4.6; clause 14(10).)

Section C. Forum and conditions of competence of scheme applications

Forum

4.55 We propose that original jurisdiction to entertain. apphcatlons for debt
arrangement. schemes, and to confirm, vary and revoke such schemes, should
be conferred on the sheriff and that the Court of Session’s. role should be
limited to that of a court of appeal.’ At present, while the Court of Session
has original jurisdiction in sequestration petitions concurrently with the sheriff,2
the Court invariably remits such a petition to a sheriff.> We propose later that
the competence: of applications for debt arrangement schemes should be
restricted by an upper limit (fixed mitially at £10,000) on the applicant’s
indebtedness, and the procedure is primarily designed to be used by consumer
debtors and small traders without representation by a solicitor, still less an
advocate. Moreover, there is a need to ensure that the court and administrator
are easily accessible to debtors, and that debtors are readily subject to
supervision by the administrator. All these factors strongly suggest that
jurisdiction should be exercised locally. This conclusion was approved on
consultation.* :

4.56 We recommend:

The sheriff court.should. have excLuswe junsdlcuon to-entertain applications
for debt arrangement schemes and to.confirm, vary and recall such schemes
(subject to appeals- on questions. of law to the Court of Session as
recommendedin Chapter 9).

(Recommendation 4.7; clauses 14(1),-19, 24, 28, 30.)

J urlsdlctlonal competence

4.57 The European Judgments Conventlon expressly excludes bankruptcy
and similar. proceedings. from its scope.® Likewise the Civil Jurisdiction and
Judgments Act 1982 expressly provides that the rules which it enacts for the
assumption of ]llI‘lSdlCthIl in Scotland® do not apply to “proceedmgs in respect
of sequestration in bankruptcy, or the winding up of a company or other legal
person;. or proceedings in respect of a judicial arrangement or ]udlmal
composition-with creditors”.” Instead jurisdiction in sequestration: petitions is
regulated by the Bankniptcy (Scotland) Bill 1984, which inter alia gives the
sheriff jurisdiction in respect of the sequestration of a debtor if he had an
established place of business in the sheriffdlom or was habitually resident

"Restricted to questmns of law as recommended in Chapter 9.
2Barjkruptcy (Scotland) Bill 1984, clause 9 replacmg Bankruptcy (Scotland) Act 1913 ss. 11,
6.

*See now 1984 Bill, clause 15(1) and (2) cf 1913 Act s. 17, Bankruptcy Report paras. 5.34
and:5.35. o

*Consultative Memorandum No. 50 Proposition 3(2) (para.2.5), . .

. SAdticle 1(2) providing that the Convention-shall not apply to-“bankruptcy, proceedmgs relaimg
to the, wmdmg—up of insolvent companies: or other: legal persons, 1ud1c1a1 a:rangements
compositions and analogous proceedings”. ) o _

°1982 Act, Sched. 8.

71982 Act, Sched. 9, para. 4.
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there at any time in the year immediately preceding the presentation of the
petition.’ :

4.58 We propose that the sheriff should have jurisdiction to entertain a
scheme application if the debtor was “domiciled” or had an established place
of business at a place within the sheriff’s territorial jurisdiction. By “domiciled”
we mean domiciled within the meaning of the Civil Jurisdiction and Judgments
Act 1982, section 41. We prefer “domicile” to the analogous concept of
“habitual residence” since, once the 1982 Act comes into operation, domicile
in that sense rather than habitual residence will be the connecting factor
adopted in the rules for the assumption of jurisdiction in most other Scottish
proceedings.’

4.59 Where the debtor has no domicile or established place of business in
Scotland, we think that no sheriff court should have jurisdiction. In such a
case, the debtor’s connection with Scotland appears too tenuous for a Scottish
court to make an order affecting all his debts. In these circumstances, the
insolvent debtor should initiate bankruptcy or analogous proceedings else-
where. In this respect, the jurisdictional rules would differ from those
governing applications for time to pay orders, where the existence of assets
in Scotland would suffice® since such orders affect only one debt.

4.60 We recommend:

Jurisdiction in debt arrangement schemes should be exercisable by the
sheriff having jurisdiction over the debtor’s domicile within the meaning
of the Civil Jurisdiction and Judgments Act 1982, s.41, or, in the absence
of a Scottish domicile, the debtor’s established place of business.
(Recommendation 4.8; clause 42(1), definition of “sheriff”.)

“Other conditions of competence and restrictions on making of schemes
4.61 Apart from rules of jurisdiction, other limits have to be set on the
availability of debt arrangement schemes to protect the interests of creditors
and the public purse, to avoid abuses of the procedure and to ensure that a
scheme application is not made in cases where a petition for sequestration
under bankruptcy legislation would be more appropriate. The limits to be
discussed relate to:

(a) the type of applicant, ¢.g. whether he is an individual, or body corporate
or voluntary association;

(b) the insolvency and number of debts of the applicant and the stage in
the debt recovery process which such a debt or debts have reached;

(¢) an upper limit on indebtedness and the possible exclusion of business
debts;

(d) a minimum product threshold (i.e. whether the likely product of a
scheme would justify the expense and trouble in obtaining and operating
the scheme);

Clause 9(1), (4) and (5): replacing 1913 Act, ss. 11 and 16 as amended.
21982 Act, Sched. 8.
*See Recommendation 3.16(2) (para. 3.71).

F 141



(e) the existence of a prior sequestration petition or award; a subsisting
trust deed for creditors; or a prior debt arrangement scheme or scheme
application.

These limits would take the form of conditions of competence, or restrictions
of a more discretionary character, which would have to be complied with
prima facie before the merits of the application could be considered. We now
consider the first four of these limits. leaving till later' consideration of the
relationship between debt arrangement schemes and other insolvency
proceedings.. - :

4.62 Applicant to be an individual. A debt arrangement scheme is designed
to provide for the orderly and regular payment of debts of individuals (i.e.
natural persons) and not trusts, bodies corporate, partnerships, or clubs or
other voluntary associations. While sequestration will in future be available
for such bodies (other than registered companies),” there is so far as we are
aware no need or at least no demand for such bodies to be allowed to keep
their assets and pay debts out of future income. The inclusion of such bodies
would unduly comphcate the legislation. We propese also that only debts for
which a debtor is personally Liable should be included in schemes and
accordingly a scheme would not be made in" respect of trusts, executries,
judicial factories and the like.

4.63 Insolvency and related requirements. We think it should be a condition
of the debtor’s application that he cannot pay his debts as-they fall due. This
requirement was accepted on consultation. The debtor. would state this fact
in the prescribed form of application. Any creditor would. be entitled to
challenge this statement and the administrator might also-challenge it if, after
enquiries, it appeared to him not to be true. o

4.64 In our Consultative Memorandum No. 50, we suggested that an
application: should-be competent though neither a charge to-pay nor diligence
had been executed and: even though no decree against the-debtor had been
granted. The argument was.that, if the debt.was admitted, it would be pointless
to require the debtor to await decree in an action for payment and a charge
or other diligence thereon, with the concomitant expenses for which he would
be liable. On reflection, however we think it important that at least one of
the debts in question should have redched the stage where diligence was
imminent or had begun, i.e. (a) the debt had been constituted by a decree
(or decree of registration): bearing:a warrant for diligence and a charge had
been served or an arrestment executed or an adjudication: actien raised, or
else (b) a summary warrant had been granted for the recovery of rates- or
taxes. In the absence of such a requirement, it is likely that court resources
- would be expended in dealing with applications where there was no real and

substantial risk of diligence: this would not make the best and most economic
use of resources. We propose that the debtor must have at least three debts
of which-: at least. one debt had proceeded to the stage just mentioned. A
minimum requirement: of three debts, though. slightly artificial or arbitrary,
is desirable to give formal recognition to the fact that debt arrangement

‘See paras. 4.299 er seq.
*Bankruptcy (Scotland) Bill 1984, clause 6.
*Para. 2.6.
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schemes are designed for multiple debtors. Debtors having only two debts
may apply for time to pay directions or orders.

4.65 We consider that the new statutory concept of apparent imsolvency,’
though it is a pre-condition of a petition for sequestration, should be neither
a necessary condition, nor even a sufficient condition, of an application for
a debt arrangement scheme. It should not be a necessary condition since a
debtor whose funds had been arrested without a prior charge would not
-satisfy the requirement. Nor should it be a sufficient condition. The new
statutory concept of apparent insolvency differs from notour bankruptcy
insofar as apparent insolvency may be constituted not only by pract1cal
insolvency concurring with the expiry of a charge or with diligence (as in the
case of notour bankruptcyz) but also by three other events (apart from non-
Scottish insolvency proceedings). One of these events is the grant of a trust
deed for creditors (concurring with practical insolvency),? but such a trust
deed should, we think, preclude an application for a debt arrangement scheme,*
and should therefore not be a pre—condltlon of an application for such a
scheme. The other two events’ do not necessarily imply that diligence is
imminent and, though they may found a petition by a creditor, or by the
debtor with a creditor’s concurrence, for the debtor’s sequestration, we do
not think they should found an application by the debtor for a debt arrangement
scheme. :

4.66 Upperlimiton indebtedness. We.propose that debt arrangement schemes’
should be largely confined to consumer debtors and small traders by imposing
an upper limit on the total amount of debts owed by an applicant for a
scheme. In our Consultative Memorandum No. 50,° issued in October 1980,
we proposed that the upper limit {excluding heritably secured debts) should
be fixed initially at £3,000. Reaction was mixed. Some bodies {e.g. the Law
Society of Scotland and the Society of Messengers-at-Arms and Sheriff
- Officers) thought there should be no upper limit, while the Scottish Committee
of Clearing Bankers suggested a limit of £5,000. In England and Wales, the
upper limit on administration orders is £5,000 (including secured debts).” In
1983 the Cork Report recommended an upper limit of £10,000 (of unsecured
debts) for debt arrangement orders (which would replace administration
orders) with some exceptions. We suggest that a limit of £10,000 (excluding
heritably secured debts) would be appropriate with a power to alter the limit
by statutory instrument to keep pace with inflation. Unless heritably secured
debts were disregarded when applying the limit, many owner-occupiers would
be debarred from even applying for a scheme.

'Bankruptcy (Scotland) Bill 1984, clause 7.

*Bankruptcy (Scotland) Act 1913, s. 5.

1984 Bill, clause 7(1)(c)}(i).

8ee para. 4.302 and Recommendation 4.46(2) (para. 4.311).

Namely, written notice by the debtor to his creditors that he has ceased to pay his debts in
the ordinary course of business (ibid., clause 7(1)(b)) and a creditor’s demand for payment of
a debt of £750 or more coupled with the debtor’s failure to pay, or to deny 11ab111ty, within three
weeks of the demand (ibid., clause 7(1)(d)).

SProposition 4(c) (para. 2.13).

“County Courts Act 1984, 5. 112; County Courts (Administration Order Jurisdiction) Order
1981 (S.I. 1981/1122).
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4.67 In the absence of special provision, difficulties could arise if the upper
monetary limit had to be applied rigidly with the possibility that schemes
would be treated as invalid where debts had been omitted or computed
erroneously. We propose that a scheme should be incompetent only if it
appeared to the sheriff thatthe limit had been exceeded. Once an administrator
had been appointed, and the error came to light, a scheme application would
be refused only if the upper monetary limit had been exceeded “to a substantial

extent”.

4.68 Business debts. In our Consultative Memorandum No. 50,' we sought
views on whether a debt arrangement scheme should be incompetent if the
debts consisted of or included “business debts” (i.e. debts incurred in the
course of a profession, trade or business). The Scottish Committee of Clearing
Bankers thought that it would not be practical to distinguish between business
debts and other debts in this context. The Law Society of Scotland also thought
that business debts should be included since many debtors, who get into
financral difficuities through the running of a business, run such businesses
part-time while in salaried or wage-earning emplOyment. We accept these
comments. A fairly low limit on indebtedness would have the effect of
excluding many business debtors. It seems unlikely that the inclusion of
business debts would induce wholesalers and others to restrict credit to small
businesses; sequestration would still be available in appropriate cases, and
if our recommendations were accepted, business creditors would not be
postponed to preferred creditors. We propose therefore that apphcatlons
should be competent in the case of business debis.

4.69 Minimum product threshold. As a safeguard. against the unnecessary
or uneconomical use of the time of court officiais, we think that a lower
monetary limit should be set on the competence of applications. for debt
arrangement schemes. There Is a lower limit of £750 on the amount of the
debts which qualify a creditor to petition for sequestration’ and the Cork
Report® proposed a similar limit in the case of their proposed debt arrangement
orders, citing figures which showed that in England and Wales in 1978 only
3% of applicants for administration orders owed debts amounting to less than
the then lower limit (of £200 of indebtedness). for bankruptcy petitions. We
think however that this lower limit should have reference, not to the amount
of the debts, but to-the estimated product which the scheme would be. likely
to yield for creditors over. the proposed statutory period of three years.
Although: the scheme’s product ‘would be. more. difficult to assess. than the
amount of the debts, it is.not the amount of the debts, but the product which
would determine whether the scheme was worthwhile. :

470 The product of the scheme would be determined by the debtor’s free
income (i.e. after meeting liabilities in respect of his daily needs) over the
statutory period and his other available resources. A realistic budget for the
statutory period would have to be framed and this would normally involve
broad estimates of the hkely surplus income and other assets. The test should

'Proposition 4(d) (para. 2. 13)

*Bankruptcy (Scotland) Bill 1984, clause 5(4), replacmg Bankmptcy (Scotland) Act 1913 s.
12 as amended by the Insolvency Act 1976, Sched. 1 (lower limit of £200).

*Paras. 285-288.
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therefore not be a rigid criterion but should depend rather on whether it
appeared to the sheriff that the debtor’s resources, after meeting his daily
needs, would produce at least a prescribed sum. The sum would necessarily
be arbitrary but we suggest that £600 (i.e. £200 per annum in a three year
scheme) would be appropriate. If while the application proceeded it became
apparent that the scheme’s product would be likely to fall short of this sum,
the scheme application should be refused only if it appeared to the sheriff to
be likely that the short-fall would be substantial.

471 As mentioned in Chapter 2,' it must be conceded that a minimum
product threshold would create the anomaly that a discharge on payment of
a composition would be available through a debt arrangement scheme to
debtors who, though insolvent, have at least some income or assets while such
discharges would not be available to the poorest debtors with very small
assets living on very low wages or social security. The latter would be as
much, if not more, in need. We think, however, that, given the scarcity of
court resources, it would be unrealistic to recommend schemes which produced
nothing or a negligible amount for creditors. Moreover, the important reforms
of poindings, especially of household goods, and of earnings arrestments
recommended later, as well as time to pay directions or orders, would give
very substantial protection to the poorest debtors.

4.72 We recommend:

(1) Only persons who are individuals (not bodies corporate or unincor-
porate) should have a title to apply for a debt arrangement scheme.

(2) Only debts for which the debtor is personally liable shouid be included
in a scheme. '

(3) Debtors who are self-employed, as well as other debtors, should be
entitled to apply for a scheme and debts incurred in the course of the
debtor’s present and previous profession, trade or business, if any,
should be included in a scheme.

(4) A scheme application should be competent only if:
(@) the debtor is unable to pay his debts as they fall due;
(b) he owes not less than three debts;

(c) at least one of the debts has been constituted by decree and a
charge to pay or arrestment has been executed or an action of
adjudication has been raised, or a summary warrant for recovery
of rates or taxes has been granted.

(5) A scheme application should be entertained only if it appears to the
sheriff that:

(2) the total debts (exclusive of interest and expenses and disregarding
a heritably secured debt) do not exceed a prescribed sum fixed
initially at, say, £10,000 but variable by statutory instrument; and

(b) the product of the scheme is likely to reach a minimum prescribed
sum (fixed initially at £600 but variable by statutory instrument)
over three years.

(Recommendation 4.9; clauses 14(1) and (8), 17(1) and (3) to (5).)

'See paras. 2.127 and 2.130.
145



Section D. Inclusion and ranking of debts, stoppage of diligence, effect of
scheme on creditors’ other rights and remedies, and payments outside scheme
4.73  In this Section we discuss the inter-related rules on:

(@) the inclusion and ranking of debts in debt arrangement schemes;

(b) the stoppage of diligence against the debtor’s property and income
while a scheme application is pending or a scheme is in force

(¢) the payment of debts outside debt arrangement schemes;

(d) the effect of a scheme on creditors’ nghts and remedies other than
diligence; and
() the rights and liabilities of co-obligants liable along with the debtor to
pay debts.
The aim of these rules is to balance equitably the interests of the debtor and
his several creditors, and also the interests of the creditors as between
themselves, while at the same time paying due regard to the interests of
co- obhgants We revert later to the relationship between schemes and other
bankruptey processes.” :

4.74 The main features of our proposals niéy be summarised as follows.

(1) Debtsinitially elzgtble forinclusion. Generally debts which are presently
due and payable, undisputed, and unsecured by contractual securities,
at the date when creditors are first invited to verify the amount of their
claims (“the first notice date”) would be included in the scheme
circulated to creditors in draft and confirmed by the sheriff. Such
debts would be subject to the discharge of debts at the end of a
successful scheme (whether by full payment or by payment of a
composition if the scheme provided for a composition).

(2) Interest accrued after the first notice date would not be 1ncluded ina
scheme initially though in a scheme providing for full payment. it could
be claimed later by a procedure at the end of the scheme, excepted
from the scheme’s discharge of debts, and constituted by decree (with
or without a tlme to pay direction such as we recommend in Chapter
3).

(3) Debis identified, incurred or becoming eligible for inclusion between
 first notice date and confirmation. Pebts which became eligible for
- inclusion in the period: between the first notice date and the sheriff’s
confirmation of the scheme would normally be inciuded, (as where,
during that period, the time for payment of a future or contingent
debt had arrived, or a disputed debt was admitted by the debtor or
constituted by court decree, or a debt challenged as due under an

.. extortionate.credit agreement was upheld by the court in.whole or in
part, or a debt formerly secured by a contractual security ceased to
be so secured). Debts which had been overlooked but were identified,

- .and debts which were incurred, during that period would normally
also be included in the scheme as confirmed. Inclusion, however,
would not be allowed if the apphcatlon for the scheme had attained
~such an advanced stage that, in the sheriff’s opinion,.inclusion would

'Para. 4.299. |
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be more conveniently considered in a later application to the sheriff,
after confirmation of the scheme, to vary the scheme by including the
debt. The amount of the debt included between the first notice date
and confirmation would be fixed by reference to the date when the
administrator ascertained that the debt existed and was eligible for
inclusion.

(4) Pari passu ranking. Creditors initially included in a scheme would all
rank pari passu (rateably), i.e. in a composition scheme, each creditor
would receive the same proportion of his debt as every other creditor.
Creditors would also rank pari passu on each disbursement under the
scheme. :

(5) No categories of preferential or postponed debts. It follows that, unlike
sequestrations under bankruptcy legislation, there would be no cat-
egories of preferred or postponed creditors. '

(6) Inclusion of debts by variation of confirmed scheme. While a scheme
was in force, the sheriff would have a discretionary power, on a
creditor’s application, to vary a scheme by including a debt which had
been omitted from the scheme in error, or had been a future,
contingent, disputed or secured debt at the first notice date which
subsequently became payable, undisputed, or unsecured, or was a
newly incurred debt. The effect would be that once the circumstances
requiring or causing the exclusion of the omitted debt no longer
obtained, the creditor would have the options of applying for late
inclusion, or staying out of the scheme and enforcing his debt in full
after its termination. In extreme cases, the sheriff might revoke the
scheme on an application by an omitted creditor.

(7) Ranking of debts included by variation. Where a debt was included
late by variation order while a scheme was in force, the creditor would
rank on particular disbursements pari passu with the other creditors
included from the beginning. The amounts of those other creditors’
debts would generally be fixed by reference to the first notice date and
the “late” creditor’s debt by reference to the date of application for
inclusion. Since he would receive fewer disbursements than other
creditors, there would be an unpaid balance due to him at the end of
the scheme which would be excepted from the scheme’s discharge of
debts and would be constituted by decree with a time to pay direction.

. In a scheme providing for a composition, the time to pay direction in
the decree would provide for the unpaid balance of the composition
(not the whole debt) to be payable by instalments or deferred lump
sum which, if complied with, would discharge the debt; but if the time
to pay direction lapsed on default, the unpaid balance of the whole
debt would become payable.

(8) Interim order “sisting” diligence. At an early stage of a scheme
application, the sheriff would make an interim order preventing the
execution of earnings arrestments, and further procedure in a poinding
(if not already followed by warrant of sale before the first notice date)
and in an ordinary arrestment (if not followed by decree of furthcoming
or sale before that date) pending disposal of the application. Earnings
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arrestments and conjoined arrestment orders! would not be affected
by the interim sist.

(9) Effect of scheme on diligence. While a scheme was in operation, it
would be incompetent for any creditor, whether or not he was included
in the scheme, to execute any of the ordinary diligences for the
enforcement of unsecured debts. The confirmation of a scheme wouid
have the effect of rendering ineffectual existing ordinary diligences
other than (a) adjudications, and (b} any poindings and arrestments
not affected by the interim order (because at the first notice date a
warrant of sale or decree of furthcoming or sale had already been
granted). After confirmation of a scheme, the net sums recovered
after the first notice date by ordinary diligence (poinding and sale,
arrestment and furthcoming or sale, earnings arrestment or conjoined
arrestment order) would be treated as payments to account of the
amount due to the creditor under the scheme, and any excess over
that amount so recovered by the creditor would be payable by him
to the administrator for disbursement to- creditors under the scheme.

(10) Secured debts. A debt secured by a contractual security over the
debtor’s property (e.g. a heritable security or pledge) wouid not be
included in a scheme unless and until the debt ceased to be secured:
i.e. the creditor discharged his security, or realised the security
subjects, or acquired them in partial satisfaction of the debt.

(11) “Security diligences” and adjudications. Debts enforceable by the
“security diligences” of sequestration for rent or feuduty or of poinding
of the ground, and (for different reasons) debts secured by adjudi-
cations, would be treated in much the same way as debts secured by
“contractual securities.

(12) Arrears of maintenance (aliment and periodical allowance on divorce)
accrued before the first notice date would be included but arrears of
maintenance accruing thereafter would not be included. While a
scheme was in force, maintenance would not be enforceable by a
current maintenance arrestment or other diligence.

(13) Debts due under court orders in criminal proceedings (including fines
and compensation orders) would continue to be enforceable. outside

the scheme. - . . .
(14) A co-obligant of the debtor, including a cautioner (guarantor), who
by a partial payment of the debt had acquired a right of relief against
-~ the debtor before the first notice date would be included in the scheme
as a creditor in his own right. Where payment of the balance of the
whole debt (not the composition) was made, and the right of relief
acquired, subsequently, the co-obligant could be subrogated for the
original creditor by a simple procedure so that double ranking by the
. original creditor and co-obligant for the same debt would be avoided.
(15) A scheme would not generally affect the exercise of the rights and
- remedies other than diligence available to a creditor, such as rights of
set-off; retention; lien; recourse against co-obligants; security rights;

'See Chapter 6... .
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contractual rights to recover possession of heritable property (e.g.
under tenancy agreements) or moveable property (e.g. under hire
purchase agreements); or the rights of the electricity and gas boards
to discontinue supply. Hire purchase debts would generally not be
included until the hire purchase agreement was terminated. '

(16) Provision would be made regulating the relationship between orders
under the Consumer Credit Act 1974, Part 1X and debt arrangement
schemes, e.g. to avoid dual and inconsistent regulation by such orders
and schemes of the debtor’s obligations of payment. '

(17) Creditors would be safeguarded by suspension of the running of the
shortand long statutory periods of prescription of the debtor’s obligation
to pay debts while a scheme application or scheme subsists.

(1) Inclusion of ordinary unsecured debts

4.75 The “first notice date”. We propose that, so far as practicable, the
amount of the debts initially included in a debt arrangement scheme should
be fixed by reference to a single known date which would be the same for all
of those debts. In a composition scheme, such a rule would promote equality
as between the included creditors. It would be unfair if an included creditor
could keep 100p in the pound of a payment made to him outside the scheme,
while the other included creditors received only a dividend under the scheme.
Moreover, it would unduly disrupt the procedure in a scheme application and
the operation of a scheme to require adjustments of a draft scheme, or
variation of a confirmed scheme, on every occasion when a payment to account
of an included debt was made outside the scheme direct to the creditor.
Before circulating a draft scheme to creditors, the administrator would be
under a duty to serve on each of the known creditors whose debt was eligible
for inclusion in the scheme a notice giving him the opportunity to verify the
amount of his debt as at the date of service (by posting or otherwise) of the
first of these notices served by the administrator in pursuance of this duty on
a creditor. This date we have called “the first notice date”. The respective
shares of creditors! in the product of a scheme, whether it provided for payment
in full or a composition, would be fixed by reference to the amounts of their
debts so far as outstanding at the first notice date. Payments to account of
a debt made after that date by the debtor or a third party (such as a co-
obligant, relative or friend of the debtor) would not affect the amount of the
debt or composition to which the creditor was entitled in terms of the scheme,
though the sums actually payable by the administrator to the creditor under
the scheme would be reduced by an amount equivalent to the sums paid to
the creditor after the first notice date outside the scheme. For this purpose,
sums recovered by a creditor by diligence after the first notice date would be
treated in the same way as sums paid to the creditor outside the scheme.

476 A co-obligant of the debtor who, by a prior payment of the debt, had
acquired a right of relief against the debtor before the first notice date would
be included in the scheme as a creditor in his own right. A co-obligant
acquiring a right of relief after that date would be subrogated to the creditor
in the scheme by a procedure to be noted later. Only debts presently payable

10ther than certain creditors included “late” as described below.
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(not future or contingent) and undisputed at the first notice date would be
initially eligible for inclusion.’

4.77 Interest. Interest accrued on an interest-bearing unsecured debt before
the first notice date would be included in the scheme but only if the interest
were specifically claimed by the creditor.” Interest is calculated on a day-by-
day basis and, especially if payments to account of a debt had been made at
different times, the calculation would often be too difficult for debtors to
undertake. Often creditors themselves do not seek interest on consumer debts.
We propose therefore that the creditors should be given the right and
opportunity to claim any interest due to them which has accrued before the
first notice date at the same time as they verify the amount of their debts; the
debtor should not be required to. include such interest in his statement of
affairs. In our Consultative Memorandum No. 50, we suggested that interest
accruing while the scheme application or scheme was continuing should not
be payable. This suggestion met with a mixed reaction and, on reflection, we
propose that, while interest should not be payable in a composition scheme,
it should be payable in a scheme which provided for payment of debts in full.
It should be for the creditor to claim interest accrued after the first notice date
(if otherwise due by law) and we propose that each creditor should be given
the opportunity to make such a claim in the procedure for discharge of debts
near the end of a successful scheme providing for payment in full.* Interest
not so claimed would be discharged by the discharge of the principal sum.

4,78 Expenses of court actions. As indicated in Chapter 3,° the procedures
for obtaining and extracting decrees for court expenses vary in different courts
and types of proceedings, and often a decree for expenses may be extracted
a considerable time after the extract of the decree for the principal sum. We
propose that court expenses should be initially included in a scheme only if
a decree for expenses had been extracted, or the amount of expenses had
been agreed by the debtor, before the first notice date: thus expenses found
due or decerned for but not yet taxed as a quantified sum, or taxed but subject
to modification on appeal,. would be treated as a future, contingent or disputed
debt and could be included “late™ as mentioned below. We propose however
that a creditor who had raised an action for payment of a principal sum
against the debtor while a scheme application or scheme subsisted should only
be entitled to rank in.the scheme for the expenses of the action if either (a)
the creditor was unaware of the existence of the scheme application or scheme
when the action was raised, or (b) the creditor was so-aware but the.debt was
disputed and required to be constituted by decree. While: we believe that a
scheme application or scheme should not prevent a creditor from constituting
his debt by decree (against the possibility that the application or scheme
might be unsuccesstul and that diligence might then become necessary), we
think that since for the purpose of the scheme the action was unnecessary,
the creditor should bear the expenses. of such:amr action if the application and
scheme were successful. We propose therefore that where, under the foregoing

'As to “late” inclusion of debts becoming eligible for inclusion, see para. 4.127 et segq. .
“For secured debits, see para. 4.173. oo '
“Proposition 11 (para. 2.40). ' Co
“See para. 4.291; Recommendation 4.44(1) (para. 4.294).
*Paras. 3.17 to 3.21. S
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rule, court expenses were excluded from a scheme because the creditor was
aware of the scheme proceedings or the action related to an undisputed debt,
any discharge of debts at the termination of the successful scheme should
have the effect of discharging the debtor’s liability for those expenses, whether
or not the principal sum was discharged.’

4.79 Diligence expenses. As a general rule, the expenses of most diligences
(poinding and sale, arrestment in common form, earnings arrestment,
conjoined arrestment order and inhibition) incurred before the first notice
date and chargeable against the debtor would be included in the debt for
which the creditor ranked, unless the expenses were disputed by the debtor.
Such expenses would normally be immediately quantifiable by the. officer or
creditor’s agent. In the case of diligences which take the form of a court
action, (action of furthcoming, or of adjudication?), only expenses. agreed by
the debtor, or specified as a quantified sum in an extract decree, before the
first notice date would be initially included in' a scheme. We discuss below”
expenses in diligences commenced or continued after the first notice date.

480 We recomménd:

(1) For the purpose of calculating the amount due to a creditor in terms
of a scheme and of ranking creditors on each of the disbursements
under a scheme, the amount of the debts initially included in a scheme
should so far as practicable be fixed by reference to a single date
occurring at an early stage of a scheme application: the proposed date
is the date when the first statutory notice is served on a creditor by an
administrator in the procedure recommended below for requiring
creditors to verify the amounts of their debts (“the first notice date”).

(2) Only debts (including interest and legal expenses) presently payable
and undisputed at the first notice date would be initially eligible for
inclusion in a scheme. :

(3) Interest payable between the first notice date and the end of a successful
scheme on an interest-bearing unsecured debt should be recoverable
by the creditor only if (4) the scheme provided for payment of debts
in full and (b) the interest was claimed in the procedure for discharge
of debts at the end of a successful scheme as proposed below (para.
4.291). .

(4) The expenses of court proceedings due by the debtor should be initially
included in a scheme only if a decree for expenses had been extracted,
or the amount of expenses agreed by the parties, before the first notice
date. : ‘

(5) The expenses of an action for payment of a principal sum against the
debtor raised while a scheme application or scheme subsisted should
be included only if either (a) the creditor was not aware of the application
or scheme when he raised the action or (b) the action was. necessary
to resolve a dispute as to liability or quantum. Where the expenses of

'The principal sum may not have been affected by the discharge either because it was never
included in the scheme or because it was included late and, instead of being discharged, a decree
was granted for the unpaid balance as proposed in Recommendation 4.17(3) (para. 4.143).

2An adjudging creditor would rank in a scheme only if he had discharged the adjudication.

Para. 4.154. ‘
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an action were excluded in terms of this rule, and the principal sum was
included in the scheme, any discharge of debts at the termination of
the scheme should operate to discharge the debtor’s hablhty for those
expenses.

(6) Diligence expenses chargeable against the debtor and incurred before
the first notice date should be included unless disputed by the debtor,
except that the expenses of a diligence taking the form of a court action
would be subject to the rule in para. (4) above.

(Recommendation 4.10; clauses 15(1)~(4), 16(2)(a), 29 and 39.)

(2) Ranking of creditors

4.81 All creditors to rank pari passu In accordance with the rulein bankruptcy
sequestrations for the ranking of creditors of the same class, we propose that
creditors included in a debt arrangement scheme should rank pari passu, i.e.
rateably according to the amount of their respective debts. In a scheme
providing only for an extension of time without composition, each creditor
would receive payment of his whole debt; in a scheme providing for a
composition, each creditor would receive the same proportion of his debt as
every other creditor. Moreover, in each disbursement to creditors under any
scheme, each creditor would also rank rateably, receiving the same proportion
of his debt as every other creditor.

4.82 Debts for the supply of necessaries. In Consultative Memorandum No.
50,' we sought views on whether priority should be given in debt arrangement
~ schemes to claims for arrears due in respect of the debtor’s accommodation
and essential goods and services (viz. rent, secured loan interest, fuel debts
and arrears of hire or hire purchase instalments of household goods required
by the debtor) in order to prevent the loss of the: accommodation, goods or
services. This suggestion was rejected by all who commented and we agree.

4.83 We considered whether there should be categories of preferred: or
postponed creditors such asare provided forinrsequestrations under bankruptcy
legislation and in hqmdatlons

4.84 No category of preferential debts. In: our Consultative Memorandum
No. 50, we briefly discussed the question whether debts which have a
preferential status in sequestrations under bankruptcy legislation should have
that status in debt arrangement schemes. This suggestion met with a divided
response from consultees. Those who opposed it did not favour the principle
of conceding preferential status to fiscal and other debts in insolvency
proceedmgs but argued that: the preferences in sechemes should be the same
asin sequestratlons : ‘ o - :

4.85 Smce that time the questlon of preferentlal debts in personal and
company insolvency proceedings in the United Kingdom has been widely
debated. The recommendations in our Bankruptcy Report to abolish all rates
and fiscal preferences in sequestrations® and the recommendations of the Cork

'Propesition 15 (para. 2. 44)
*Para. 2.43..
*Chapter 15, especially paras. 15.6 to 15.24.
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Report to abolish many Crown preferences in insolvency proceedings,' were
originally rejected by the present Government® but following on criticisms of
preferential debts made in debates in the House of Lords on the Bankruptcy
(Scotland) Bil® and the Insolvency Bill* presently before Parliament, the
Government stated their intention of seeking to amend those Bills so that the
claims for local government rates and Inland Revenue assessed taxes (income
tax, capital gains tax and development land tax) would rank as ordinary debts
and so far as relevant’ only the following debts would have preferential status,®
viz.:

(1) PAYE deductions (including deductions on account of tax to certain
independent contractors especially in the construction industry) which
were or ought to have been made over a statutory period by the
insolvent employer for the Crown under the employer’s statutory duty.

(2) Taxes and duties payable to the Board of Customs and Excise including
value added tax and car tax, and sums due in respect of general betting
duty, gaming licence duty or bingo duty, for a statutory period or
periods. '

(3) Social Security contributions (viz. for financing social security benefits,
the national health service and the redundancy fund) including Class
1 contributions due by employers, Class 2 by self-employed earners and
Class 4 in respect of profits of a trade, profession or vocation.”

(4) Occupational pension scheme contributions: preference will be accorded
to sums.owed by the bankrupt to which Schedule 3-to the Social Security
Pensions Act 1975 (contributions to occupational pension schemes and
state scheme premiums) applies.

(5) Wages, salaries and other benefits to employees, i.e. pay for an amount
not exceeding a sum prescribed by statutory instrument to each employee
in respect of service or services rendered to the bankrupt in the four
months preceding sequestration and all accrued holiday remuneration
of employees.

4.86 Employees’ unpaid wages. We think that, in some respects, the
preferential status of debts due to employees has the strongest claim to
recognition in debt arrangement schemes.® We received few comments relevant
to this matter following on Consultative Memorandum No. 50 since in that
Memorandum, we had proposed that schemes should only be available where
the debtor was himself a wage or salary earner. Having now recommended
the inclusion of business debts,” however, a solution must be found to the

!Chapter 32; especially para. 1450.

*White Paper, A Revised Framework for Insolvency Law (1984) Cmnd. 9173, para, 27.

*Hansard, H.L.Debs., 4 December 1984, cols. 1247-1256; 18 December 1984, cols. 539-542.

‘Hansard, H.L.Debs., 7 February 1985, cols. 1243-1254. :

SSince debt arrangement schemes would be competent only for living debtors, the preference
for deathbed and funeral expenses in sequestrations can be ignored.

SAt the time of writing these paragraphs, the relevant amendments had not been made to the
Bankruptcy (Scotland) Bill 1984.

"Social Security Act 1975. The preference for Class 4 contributions is limited to a statutory
period. _

SWe recommend the retention of the employee’s preference in sequestrations: Bankruptcy
Report, paras. 15.17 to 15.20.

*Recommendation 4.9(3) (para. 4.72).
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problem of employees’ preferential debts. As the Cork Report showed,! the
employee’s preference for unpaid wages was introduced. in the early days of
the Bankruptcy Acts as a social measure designed to protect a relatively poor
and defenceless section of the community at a time when there was no welfare
state: since then, the position of wage-earners has been greatly improved by
the introduction of unemployment pay and.earnings-related benefits, severance
and redundancy payments, and: other social security benefits. The hardship
arising from delays in the payment of employees’ preferential claims has been
alleviated by the Employment Protection Acts under which, according to the
Cork Report® “a substantial part, and in the majority of cases probably the
whole, of each employee’s claim is paid by the Secretary of State immediately
out of the redundancy fund”:’ the employees’ rights and remedies for recovery
of the sums paid then transmit to the Secretary of State by statutory
subrogation.* Unfortunately, the preferential debts of an employee in a
sequestration are not the same as the debts which the Secretary of State is
required to meet: the employee may obtain advantages from a sequestration
which he would not obtain from the Secretary of State and vice versa.’ We
would expect that (unlike liquidations and many sequestrations), in most debt
arrangement schemes, the debtor would not be an employer, and we consider
that the concession of a special preferential status for employees would unduly
complicate schemes without corresponding benefit. In our view, the employee
should be entitled to apply for his employer’s sequestration but, if ke did not
do so and a scheme was confirmed, the employee should rank for unpaid
wages part passu- with other creditors. The Cork Report® claimed that it was
unnecessarily complicated that there should be different financial and other
limits on employees’ preferential claims for wages in sequestrations and on
rights to benefits from the redundancy fund. In the long term the solution may
lie in harmonising the: two: codes or,. as the Cork Report proposed, in the
repeal of the employee’s preferential status in bankruptcy coupled with an
extension of the protection under the Employment Protection. Acts so that
no employee is worse off as a result of the repeal.’ ' . :

4.87 Meanwhile, if we are right in thinking that a special case eannot be
made for giving preferential status te unpaid wages in debt arrangement
schemes, the next question is whether generally all debts having preferential
status in-sequestrations.should be accorded that status in:such schemes.

4.88. | Options on. p-r{ferénﬁdi debis m debt d}fangement schemes. We hdi?e
considered four possible ways of dealing with preferential debts namely; -

(a) that the preferred creditors should be excluded from debt arrangement

schemes either altogether or in respect of their preferential debts and

Para. 1428.

*Para. 1429, , ST D

*Employment Protection (Consolidation) Act 1978, s: 122.

Albid., 5. 125. - . o e o el e :

’See our Bankruptcy Report, para. 15.19. In the case of the employees’ preferential claim in
respect of contributions to- occupational pension schemes, the-Employment Protection (Con-
solidation) Act 1978, s. 123 provides for payment of those contributions where non-payment has
resuited from insolvency. Co o : . S '

“Para. 1431.

"Paras. 1431-1433.
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should be entitled to enforce their excluded debts by diligence during
the currency of the scheme; or

(b) that the preferences should apply in debt arrangement schemes; or

(c) that the preferred creditors should participate in a debt arrangement
scheme and should rank equally with ordinary unsecured creditors but
the discharge of the debts on the termination of a successful scheme
would not discharge the unpaid balance of the preferential debts; or

(d) that the preferred creditors should rank equally with ordinary unsecured
creditors in debt arrangement schemes so that debts having a preferential
status in sequestrations would not have that status in debt arrangement
schemes.

4.89 The first option appears to us to be the least satisfactory. It would
prejudice the operation of those debt arrangement schemes where there were
preferred creditors and it would not always be satisfactory for the preferred
creditors themselves, since they might compete with each other in a race of
diligences in a situation which requires regulation and control of enforcement
to achieve the regular and orderly payment of debts.

4.90 The second option would require that provision should be made in a
debt arrangement scheme for the preferred creditors to be paid in full first
and, on these debts being paid, the remaining funds, if any, would be shared
between the ordinary creditors amounting either to payment in full or more
probably a dividend. On consultation, this option was supported by the Law
Society of Scotland, who observed that there are very few bankruptcy
sequestrations in which the greater part of the assets are not ultimately
distributed to secured and preferred creditors, and took the view that similar
considerations would apply in debt arrangement schemes. They therefore
argued that it should be possible for a debt arrangement scheme to provide
for payment in full to preferred creditors out of the monies payable to the
administrator, and a dividend, or as the case may be, payment in full, to
ordinary creditors thereafter. In the Society’s view, a failure so to provide
would be likely to produce a situation where a debt arrangement scheme
would proceed in only a limited number of cases since preferred creditors
would always object to schemes or petition for sequestration.

4.91 The main disadvantage of the Law Society’s proposal is that the
concession of bankruptcy preferences would complicate the framing and
administration of debt arrangement schemes which ought to be kept relatively
simple. The Law Society had envisaged that such a scheme would be prepared
and operated by professional chartered accountants but, in our view, it is
doubtful whether funds for that purpose could be found, except in a limited
number of cases.

4.92 Under the third option, the preferential debts would be included in a
scheme but the unpaid balance of any preferential debt at the termination of
a successful scheme would not be covered by the discharge of debts at that
time. We reject this solution because it is inconsistent with the basic policy
of giving debtors so far as practicable an opportunity to pay off all their debts
within the time scale of a debt arrangement scheme.
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4.93  Qur recommended solution. The fourth option, inclusion of preferential
debts on a basis of equality with other included debts, is in our view the least
unsatisfactory solution. The Cork Committee recommended® that, in order to
keep the proceedings in debt arrangement orders simple and to avoid
complications inherent in decisions relating to such orders, there should be
no preferences and all unsecured debts should rank pari passu. This is the
current position in administration orders under the County Court Acts in
England and Wales? and in New Zealand summary instalment orders® and was
accepted in the Australian* federal legislative proposals on regular payment
plans. If a debt arrangement scheme provided for payment in full, the
preferred creditors would not, in our view, have strong grounds to object.
Even if the scheme provided only for a composition, we think that, since debt
arrangement schemes would be confined to consumer debtors and small
traders and exclude bodies corporate or unincorporate, the loss to the
Exchequer in foregoing their preferred status would not be great. It would,
we think, be a small price to pay for the successful operation of legislation
designed to assist honest consumer and small business debtors to pay their
debts. While we propose that, if a preferred creditor so desired, he would be
entitled to apply for the debtor’s sequestration, we would hope and expect
that the preferred creditors would not exercise this right frequently so as to
defeat debt arrangement scheme proceedings and render the legislation
inoperative. We think therefore that as a general rule the preferential debts
should be treated on a basis of equality with ordinary debts. ,

4.94 We consider later’ the relationship between debt arrangement schemes
and sequestrations. During a scheme application, we think that any creditor
should have a right, if he obtained the leave of the sheriff, to petition for the
debtor’s sequestration, and generally a preferred creditor would be granted
leave to petition since we propose that the sheriff would be required to grant
leave if a scheme would be unduly prejudicial to a creditor or class of creditors.
The sheriff would, however, be required to disregard any objection to the
scheme application made by the preferred creditor on the ground that he
would not obtain the benefit of his preference in the scheme. Moreover, once
a scheme came into force, a petition for sequestration would not be competent
and any creditor would require to apply first to the: sheriff for revocation of
the scheme: in such an application, the sheriff would again be required to
disregard any contention by the preferred creditor that in the scheme, he did
not or would not have. the benefit of his preference. In short, the preferred
creditor would be entitled to protect his preference by petitioning (with the
sheriff’s leave) for sequestration before the scheme is confirmed but not by
objecting to a scheme nor by applying for its revocation. '

4.95 An amendment would be required to Part VII of the Employment
Protection (Consolidation) Act 1978 which, as indicated’ above, makes
provision for the payment by the Secretary of State out of the redundancy

'Para. 324. E - ' ' S '

*County Court Rules 1981, Order 39, rule 18.(except that “subsequent” creditors are deferred
to pre-order creditors). S , - :

“Insolvency Act 1967, Part XVI (New Zealand).

*A.L.R.C. Report, No. 6, para. 58;

“See para. 4.299. '
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fund of certain debts (including specified arrears of pay and holiday pay)
owed by an employer to an employee when the employer has become
insolvent, and for the transfer to the Secretary of State of the rights and
remedies of the employee in respect of money paid to the employee under -
Part VII. We propose that Part VII should be extended to cases where an
insolvent employer obtains a debt arrangement scheme. This is a necessary
safeguard for the debtor’s employees. It is also necessary to avoid the risk
that an employee might defeat a debt arrangement scheme by applying for
his employer’s sequestration, not in order to obtain-his preferences under
bankruptcy legislation out of his employer’s estate, but rather to qualify for
benefits under the 1978 Act. The Secretary of State, on providing benefits
under Part VII of the 1978 Act to the employee, would become entitled to
be included in the debt arrangement scheme in subrogation for the employee.

496 We recommend:

(1) In debt arrangement schemes all included credltors should rank pari
passu on the product of a scheme and on each disbursement by the
admlmstrator to.creditors under the scheme.

(2). There should be no categery of preferred credltors In particular, no

preference should be given to creditors supplying accommodation or
- essential goeds. and services to the debtor, nor to creditors having a
preferential status in sequestrations under bankruptcy legislation.

(3) The sheriff should disregard any objection to an application for
confirmation, or any contention. in an' application for revocation of a
scheme, made by a creditor, who would have a preference in seques-
tration, to the effect that he would not obtain that preference in the
scheme, but pending a scheme application such a ereditor should be
entltled to apply for the sheriff’s leave to petition for sequestratlon as
recommended below.!

(4) Part VII of the Employment Protection (Consolidation) Act 1978
(payment by Sectétary of State from redundancy fund of benefits to
employees of insolvent person) should apply to a debtor’ sub]ect to a
debt arrangement scheme, with subrogation of the Secretary of State,
following payment of beneﬁts to the employee’s ranking in the scheme.
(Recommendation 4.11; clauses 16(1) 25,30(2), Sched. 7, para. 26.)

4.97 No category of postponed debts. In seq‘aestratlons under bankruptcy
1eg131at1011 ‘certain-creditors rank only on such estate of the bankrupt as may
remain after the claims' of othér créditors have been satisfied. The inclusion
of business creditors in debt arrangement schemes raises the question whether
the claims of persons participating in the debtor’s business who would: be
postponed in sequestration should rank after the claims of other creditors are
satisfied.? Moreover, the spouse of a bankrupt is a postponed creditor in a
sequestration in relation to a loan made by him or her to the bankrupt and
in respect of his or her property inmixed with the bankrupt’s property and

'"Recommendation 4.46{4).(para. 4.311).

*These are creditors who have sold the goodwill of a. business, or lent to-a business, in
consideration of a share of it or at a rate of interest varying with its profits: Partnership A.ct 1890,
s. 3; Bankruptcy (Scotland) Bill 1984, clause 48(3)(c).
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vesting in the trustee.! While the views of consultees on this matter were
divided,” we think that, for the sake of snnphc1ty, there should be no category
of postponed creditors.

4.98 We recommend:

Business creditors and married persons who would be postponed creditors
in a sequestration should rank in a debt arrangement scheme equally with
ordinary unsecured creditors.

(Recommendatlon4 12; clause 16(1) )

)] Inclusnon and rankmg of debts. enforced by dlhgence and stoppage of
diligence :

4.99 The rules on the stoppage of diligence, and on the ranking of debts
secured by diligence, in debt arrangement schemes would necessarily differ
from the corresponding rules in sequestrations. A sequestration process is
both a combination of diligences against the bankrupt’s property and an
“action” vesting the bankrupt’s property (including after-acquired property)
in the trustee, all for the benefit of the general body of creditors according
to their respective entitlements.? A debt arrangement scheme; by contrast, is
primarily designed to enable debts to-be paid out of the debtor’s future free
income and (except in relation to- earnings recoverable by a pay deduction
order mentioned below) should not operate as a diligence against the debtor’s
property nor vest that property in the administrator. Since a debt arrangement
scheme would not itself operate as a diligence, it should not be treated-as such
for the purpose of the statutory rules egualising poindings and-arrestments
executedwithin a statutory period of the constitution of “apparent insolvency”.*
Nor do we think it desirable. to replicate in debt arrangement schemes the
statutory rules for the reduction of pn'or poindings and arrestments executed
within 60 days. before sequestration.’ These are designed to secure equality
among the creditors. shanng the bankrupt s sequestrated: property: they do
not seem apt for a more simple process prlmarﬂy des1gned for sharing the
debtor’s future freei income among his c:t:edltors |

4.100 - The rules on the stoppage of diligences by debt: arrangement schemes
must be so framed as to ensure, so far as possible, that creditors™ diligences
are not adversely affected by scheme applications which, though made by the
debtor in good faith, are unsuccessful, or which are made, by a debtor having
no intention of paying his debts through a.scheme, merely to wreck or delay.
his creditors’ diligences. For this reason, the rules on the stoppage of diligence
by sequestration under bankruptcy legislation form an inappropriate model.

1Bankruptcy (Scotland) Bﬂl, 1984- clause 48(3)(b) replacing Mamed Womer’s Property
(Scotland) Act 1881, 5. 1(4) (which applied only where the bankrupt was the husbancl)
*Consultative Memorandum No. 50, Proposition 14 (para. 2.43). '
*Bankruptcy (Seotland) Bill 1984, clauses 30—3‘2 and'36; cf B’ankruptcy (Scotland) Act 1913
ss. 97, 98, 103-and 104: Goudy, p. 111. -
“1984 Bill, Sched. 7, para. 10; 1913 Act, s: 10. Similarly a debt arrangement scheme: should’not
operate as an.adjudication for the purpose: of the rulés on: equahsanon of: adjudlcatlons under
the Diligence Act 1661 and the Adjudications Act1672.. : :
#1984 Bill, clause 36(4); 1913 Act, s. 104.- .
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A sequestration is normally sought by creditors rather than the debtor! and
an award of sequestration, which is granted quickly to: a-creditor as. of right
if the debtor is “apparently insolvent” in the statutory sense, cuts down. all
existing diligences whatever stage they have reached and renders future
diligences incompetent. By contrast, onty debtors would apply for debt
arrangement schemes and the confirmation of a scheme would ultimately be
within the discretion of the sheriff, not granted as of right. If a scheme
application had the same immediate, automatic and comprehensive effect on
diligences as an award of sequestration has, creditors’. diligences would
frequently be wrecked or prevented by scheme appheattoas whlch were
unsuccessful or made in bad faith. _

4.101 We propose therefore that in debt arrangement schemes. the stoppage
of diligence should proceed in two phases. First, the sheriff would grant an
interim order having strictly defined and limited effects on diligences pending
disposal of the scheme application. Second, if the application were successful,
the sheriff’s confirmation: of the scheme. would preclude all-new (frligences
and, with a few exceptions, cut down all existing diligences. We now discuss
these proposals in more detail.

(a) Intertm sist of dzllgence

4.102 We propose that, on appositing an: adm1mstrator the sheriff would
make an interim order sisting diligence against the debtor. As soon as
practicable thereafter, the administrator would intimate a copy of the interim
order to each of the known ¢reditors(inchuding future and ¢ontingent creditors
and other creditors whose: debts were not or not yet eligible for inclusion:in
the scheme). The order would bind the creditor from the time of intimation.

4.103 The effect of the mternn order would vary accordmg to the dafferent
types of diligences and the stages which diligences had reached. In the case
of the “inchoate” diligences requiring ‘completion by sale (poinding and sale
under ordinary decrees or summary warrants, arrestment and furthcommg
of moveable property, arrestment and sale of ShlpS and other vessels) or by
payment {arrestment and furthcoming of funds other than earnmgs), we
propose that the interim order should have the same effect as an interim order
in an application for a time to pay order for the same reasons.? The creditor
would be entitled to execute the poinding or arrestment but further prroced“ure
(such as an apphcatlon for, or grant of, warrant of sale; mtlmatlon of removal
or sale in' summary warrant pomdmgs, a'summons or decree in an' action of
furthcoming or sale.of arrested property) would not be competent.

4.104 Thenew modes ofcontimuousdiligences against earnings recommended
in Chapter 6 take the form of “completed” rather than “inchoate” diligences
(since they require the employer to pay without decree of furt]ico:mng) and
would therefore be affected by an interim order-in a diffefent way from
arrestments in common form. The interim order should render mcompetent
the execution of a new earnings arrestment since sums attached by the earnings

"Under the Bankruptcy (Scotland) Bill 1984, clause 5, a petmon for sequestration by the debtor
without the concurrence of a creditor. will be incompetent; petmtons by debtors for summary
sequestration will be abolished.

“See para. 3.80.above.
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arrestment after the first notice date would affect the amount of the
disbursements payable to the creditor under the scheme. The interim order
should not, however, affect an existing earnings arrestment because it would
be unsatisfactory to require an employer to stop deductions and payments
pending disposal of a scheme application and re-start them if the application
were refused. There seems no. reason why a creditor having a decree. for
aliment or periodical allowance on divorce should not be entitled to execute
a new current maintenance arrestment, or continue to recover paymentsunder
an existing current maintenance arrestment, pending disposal of a scheme
application.! Any advantage which the maintenance creditor would enjoy as
compared with an ordinary creditor would be temporary.? If an earnings
arrestment or current maintenance arrestment were in operation, the interim
order should not prevent a creditor from applying for a new conjomed
arrestment order nor affect an ex1st1ng conjoined arrestment order.

4.105 The interim order should render mcompetent the raising of an. action
of adjudication for debt.” We propose later that an.adjudging creditor should
not be included in a scheme unless and until he discharged the adjudication
or the diligence is completed and there is a case for imposing no: restraints
on adjudication processes already commenced. We think, however, that there
should be a breathing space for the debtor during which the adjudging creditor
may do everything necessary to-give him a title and preference in competmon
with other creditors, but should be restrained from entry into possession or
from: ejecting the debtor while he (the creditor) considers the terms of the
draft scheme. We propose therefore that where an action of adjudication for
debt had already been raised, the creditor should be entitled: to register a
notice of litigiosity in the personal registers, to obtain. his extract decree, to
complete title to the adjudged property and to register an abbreviate of
adjudication. But no further steps should be competent while the scheme
application was pending. If a case occurred in which the adjudging creditor
had' already obtained civil possession by virtue of a decree of m.allls and
duties, he would be entitled to-continue to draw the rents.

4.106 Since an inhibition is in principle a prohibitory diligence, an interim
sist should not preclude the procedure for obtaining warrant for inhibition,
executing the warrant by service on the debtor, and the registration of the
inhibition and any prior notice of inhibition, nor should it affect the operation
of an existing inhibition or notice pending disposal of..a_scheme application.

4.107 The grant of a warrant for imprisonment of a debtor for wilful default
in paying aliment under the Civil Imprisonment (Scotland) Act 1882, section
4, would prejudice any chance of a scheme application being successful and
on balance we think that an interim order should render such a wan:ant
incompetent pending disposal of the scheme applxcatlon '

_ we propose later that the maintenarce creditor would not rank in a scheirle for maintenande
arising after the first notice date: Recommendation 4.22(1) (para: 4.168) so-that sums:attached
by a-current mamtenance arrestment: would not affect dlsbursements made to the crcdltor under

the scheme. :
*We propose later. that a current maintenance: axrestment like other d:hgeneeswould be: rendered.

ineffectual by the commencement of a scheme. S
*The nature and incidents of adjudications for debt are described afpara 3. 28 above
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4.108 We propose that where the sheriff refused a scheme application, he
should at the same time make an order recalling the interim order sisting
diligence, and the administrator should intimate the order to the creditors
concerned. As in the case of time to pay orders,' the period during which an
interim order precluded further steps in diligence pending a scheme application
should be chsregarded in calculating any period during which by law a diligence
remains effective.?

4.109 We recommend:

(1) On appointing an administrator in a scheme application, the sheriff
should make an interim order “sisting” diligence against the debtor.

(2) A copy of the order should be intimated as soon as. practicable to each
of the known creditors and should bind the creditor from the date of
intimation. _ _

(3) The interim order should have the following effects:—

(@) It should render incompetent the grant of a warrant of sale of
poinded goods; but it sheuld net prevent a creditor from executing
a poinding in.common form; (the references here are to “personal”
poindings, not to the secured creditor’s diligence of poinding of the
ground’®).

(b) 1t should render incompetent intimation of the sale, or removal
and sale, of goods poinded under a summary warrant for rates and
taxes under the procedure outlined in Chapter 7; but it should not
prevent the execution of such a poinding.

(¢) Itshould renderincompetent the execution of an earningsarrestment
but it should not affect an earnings arrestment already executed.
Itshould neither prevent nor affect a current maintenance arrestment
or a conjoined arrestment order.

(d) It should render incompetent the raising of an action of furthcommg
or sale of arrested property or ships or the grant of decree in an
action already raised, but it should not render mcompetent the
execution of an an‘estment 1n common form.

(¢) It should render mcompetentthe raising of anactmn of adjudication
for debt. or, if such an action had already been raised the taking
of any steps (such as entry into possession, ejection of the. debtor)
other than the registration. of a notice of litigiosity in connection
with the action, the obtaining and extracting of decree, registration
of an abbreviate of ad]ud1cat10n and the completion of title (by
recording the decree in the property or personal registers). But it
should not affect any steps.already taken in the diligence.

(f) It should not render incompetent the procedure for obtaining and
registering a warrant of inhibition or notice of inhibition nor affect

any existing inhibition (or notices) which had already been
registered. -

'See para. 3.84 above.
%2As to the effect of an interim order on prescription, see para 4.214.
*See paras. 4.175 and 4.176 below.
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(g) It should render incompetent the grant of a warrant for the civil
imprisonment of an aliment defaulter.

(4) Time limits on the duration of diligences should be extended by the
period during which the interim order affects the diligence.
(Recommendatlon 4.13; clause 20(1)—-(3) (5); Schedule 7, paragraph
2)

(b) Effect of scheme on diligences for unsecured debts, and ranking of debts
enforced by such diligences

4.110 While a debt arrangement scheme was in force it should not be
competent for any creditor! to execute or commence the dlhgences by which
ordinary unsecured debts are enforced or secured, namely, a poinding and
sale, whether in common form (not being a poinding of the ground by a
creditor in a debitum fundi®) or under a summary warrant for recovering rates
and taxes, an earnings-arrestment, or an arrestment and action of furthcoming
or sale, an inhibition, an action of adjudication for debt, or a charge for
payment, whether the diligence was. used on the dependence, i security or
in execution. This prohibition should take effect when the order confirming
the scheme is made superseding the interim sist of dlhgence

4.111 Further, w1th certain exceptions, the sheriff’s order conﬁrmmg the
scheme should have the effect of rendering ineffectual, on the date of expiry
of the appeal days or the final decision on appeal upholding the order as the
case may be, any of the foregoing diligences which were in operation
immediately before that date. An unexplred charge should Iapse as superseded
by the scheme

4.112. Arrestmem;s' and pomdmgs Where one of the “mchoate” diligences
of arrestment in common form or poinding had proceeded- to- an advanced
stage, it would often be unsatisfactory to render the diligence ineffectual,
perhaps on the eve of a warrant sale.. We propose therefore that the coming
into force of a scheme should not render ineffectual (1) a poinding in which
a warrant of sale of poinded goods had been granted: but not yet executed,
or (2) a poinding under a summary warrant for recovery of ratés or taxes
where intimation of the dates of removal and sale, or of sale, of the poinded
goods had been intimated under the procedure recommended in Chapter 7,
or (3) an arrestment of moveable goods or funds where decree of furthcoming
or warrant of sale had been granted but not yet executed or enforced. The
scheme shouid, however, render meffectual pomdmgs and arrestments which
had not reached those stages. o

4.113 Dzlrgences against earnings. Any existing earnings arrestment or
conjoined arrestment order such as. we recommend in Chapter 6 would be
rendered meffectual by a debt arrangement. scheme. Intimation of the
confirmation of the scheme would be made by the ‘administrator to the
employer under an earnings arrestment, and to the shenff clerk. operatmg a
conjoined arrestment ordermadlfferent sheriff court.. e

'Whether included in a scheme or omitted: from itzdor omitted creditors, see para 4.148 below
“See paras. 4.175'and 4.176 below. - .
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4.114 Adjudications for debt.! Clearly a debt arrangement scheme should
preclude the raising of any new action of adjudication for debt while the
scheme was in force. Pending our review of the diligence of adjudication for
debt, we think that a debt arrangement scheme should not extinguish an
adjudication for debt in which decree of adjudication had already been
granted, nor affect an action of adjudication for debt already commenced
before the interim order sisting diligence and not yet disposed of at the time
when the confirmation of the scheme took effect. An- adjudication for debt
might have subsisted for many years and should therefore ‘not be cut down
by a debt arrangement sclieme. Unlike arrestments and poindings which,
having reached an advanced stage, were not rendered ineffectual by a debt
arrangement scheme, an adjudication might well not be completed during the
currency of a scheme. Moreever, adjudged property is not sold but ultimately
vests in the adjudging creditor unless redeemed, and the effect which such
vesting. has on the amount of the debt is somewhat obseure. In these
circumstances, pending reform of adjudications for debt, we propose that a
creditor adjudging for debt should be treated.in the same way: as under our
recommendations a secured ereditor would be treated: that is to say (1) his
debt would not be. included in a scheme unless and. until, at the first notice
date or subsequently, the creditor had abandoned his action of adjudication
and, had discharged any notice of litigiosity and abbreviate of adjudication
which had been registered in connection with the diligence and any decree
in the action which he had already obtained and (2) the scheme would not
affect any existing action or decree of adjudication for debt.

4.115 Inhibitions.” Though an inhibition is in principle a prohibitory diligence
and might thus be regarded as not inconsistent with a debt arramgement
scheme, we consider that a debt arrangement scheme should render incom-
petent the obtaining of a warrant of inhibition and the registration of the
inhibition in the personal registers while the scheme is in force. This is
consistent with the general policy that a debt arrangement. scheme should
allow the debtor to pay his debts.free from the threat of diligence.

4.116 The effect of a scheine ofr'an inhibition already registered and the
inclusion and ranking of a‘@ebt secured by an inhibition raises more’ difficult
issues. We considered whether an existing inhibitior and notice of inhibition
should continue in force notwithstanding the: schemnie. We reject this option
because an inhibiting creditor might obtaip a preference in a-ranking process
(e.g. on the surplus proceeds of sale of property sold under a heritable
security) for his full debt (because his debt would not be compounded in a
composition scheme until the discharge of debts at the end of a successful
scheme) while poinding or arresting creditors would not receive more than
a composition and in'many cases their diligénces would be rendered ineffectual
by the scheme. Moreover, while provisions in schemes requiring the debtor
to dispose of heritable property and pay the proceeds to the administrator
are likely to be unusual, an inhibition would prevent the debtor from complying
with such a provision: this would be inappropriate, especially where the value
of the heritable property was disproportionately greater than, the creditor’s
debt. We conclude therefore that a debt arrangement scheme should render

'The nature and effect of adjudications for debt are described at para. 3.28 above.
*The nature and effect of an inhibition are described at para. 3.29 above.
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a pre-existing inhibition, and any related notice of inhibition, ineffectual. This
is a different solution from that adopted in time to pay decrees and orders
but the difference flows from the need (which does not arise in time to-pay
decrees and orders) to ensure equality between creditors who have executed

dlhgence

4.117 An inhibiting creditor is entitled to a preference, in a sequestration
or other process of ranking over the debtor’s heritable estate, over posterior
creditors, i.e. other creditors whose debts were created after the registration
of the inhibition.! This is achieved by a very complicated process, sometimes
called double round ranking, which in effect results in the inhibitor being
compensated, for any shortfall in his dividend out of the proceeds of the
bankrupt’s heritable property, at the expense of the posterior creditors.? As
we.observed in our Consultative Memorandum No. 50, it is desirable that the
rules of ranking of inhibitions should not have to be applied in debt arrangement
schemes because of the extreme compiexity of these rules. This was: agreed
by those who commented. Where an inhibiting creditor wished to retain the
benefit of his preference, he should petition for the debter’s sequestration
before the confirmation of the scheme. Before presenting his petition, the
inhibiting creditor would require to obtain the leave of the sheriff dealing with
the scheme application but such leave would be granted if the inhibiting
creditor could show that prima facie the scheme was unduly prejudicial to

him.

4.118 We recommend:

(l) A debt arrangement scheme while in. force should render incompetent
‘the commencement or execution of a charge for payment and any of
the ordinary diligences used to enforce or secure unsecured debts,
namely, poinding and sale in common form: (not being a poinding of
the'ground) or under summary warrant, earnings.arrestment, arrestment
and action of furthcoming or sale, inhibition, and ad]udlcatmn for debt,

~ including dlhgences (arrestments and 1nh1b1t10ns) used on the depend—
~ence or in security as well as. diligences. in execution. The same
prohibition. should apply while. the. order conﬁrmmg the scheme is

- appealable or subject to-appeal.

(Z) As regards dﬂrgences already commenced the scheme should render
ineffectual:
(a) a poinding in common form (not bemg a. pomdmg of the ground)
not already followed by warrant of sale

- (b) a summary warrant poinding not already followed by mtlmatlon
of the dates of removal and sale, orof sale; - .

(c) an arrestment in common form not already followed by decree of
“furthcoming or sale;

‘Bankruptcy (Scotland) Bill 1984— clause 30(2) replacmg Bankruptcy (Scotland) Act 1913, s:
97(2).. .

2Bell Commenmrzes vol. ii, p: 346; erd and Brownv Stirrat’'s Tr. (1872) IOM 414 Gretton
“Inh.lbltlons Securities, Reductlons and: Muluplepomdmgs” (1982) 27V L.S$.8..13,68. = .

3See para. 2.65. - :
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(d) an earnings arrestment and a conjoined arrestment order such as
are recommended in Chapter 6; and

(e) an inhibition.

(3) A debt arrangement scheme should not affect any action of adjudication
for debt which had already been raised. An adjudging creditor’s debt
should be excluded from a:scheme unless the creditor, at the first notice
date (or subsequently in terms of the rules on “late™ inclusion), kad
abandoned his action, discharged any notice of litigiosity or abbreviate
of adjudication already registered, and discharged any decree of
‘adjudication already obtained, as the case may be.

(4) An unexpired charge should lapse.
(Recommendation 4.14; clauses 15(9); 18(1)(a), 5(a) and (b) and (6).)

(c) Clearing the registers of ineffectual inhibition and adjudication documents
4.119 Where an existing inhibition was rendered ineffectual on the coming
into force of a debt arrangement scheme, the debtor should be entitled to
clear the personal registers. (the Register of Inhibitions and Adjudications)
by registering a. notice in the prescribed form of the order confirming the
scheme in those registers after the scheme had come into fo:ce.l The debtor
would be responsible for paying the registration dues. We do not think that
schemes should be registered in the personal registers automatically; there
may be no existing inhibition and indeed, the debtor may have no heritabie
property requiring protection from future inhibitions and adjudications during
the currency of a scheme.

4.120 A somewhat different problem arises in relation to (1) inhibitions and
notices of inhibition® which, though their registration had been rendered
mcompetent by confirmation of a scheme, were nevertheless in fact reg;stered
in the personal reg;sters during the days for appeal against the confirmation
order or during the currency of the scheme, and (2). documents. connected
with actions of ad]udmatlon for debt® whose registration in the personal or
property registers was. ineffectual by reason of the fact that the action had
been rendered incompetent by, ‘the service of an interim arder on the creditor,
or (as would be more likely) by confirmation of a scheme which may not have
been served on the creditor in question., We think that the debtor should not

'A similar procedure is adopted ‘whién an inhibition is recalled The old practice in which the
Keeper marked the inhibition as recalled (Graham Stewart, p. 572; Encyclapmﬁa, vol 8, p.-189)
is no longer followed. .

Mn a case of an inhibition, the documents registered are either sngneted letters of mh;bmon on

a “bill” or fiat, or a warrant in a signeted summons or other document in an action, together with
the messenger’s certificate of execution against the debtor; a prior netice of inhibition may also
be registered and if the letters or warrant of inhibition and certificate of execution: are registered
within 21 days after the recording of the notice, the inhibition has effect from the date of
registration of the notice.

*There may be a cross-entry in the Land Register since the Keeper must enter in a.Title Sheet
any subsisting entry in the personal registers which is adverse to the reg:stered interest: Land
Registration (Scotland) Act. 1979, s. 6(1)(c).

“Namely, a notice of litigiosity and an abbreviate of; adjudlcatwn registered .in. the personal
registers and a decree of adjudication registered in the property (Land or Sasines) registers (if
the adjudged interest is capable of infeftment) or in the personal registers.
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be put to the trouble and expense of an action of reduction of such documents
in the Court of Session and that a simpler procedure is required.

4.121 Interim orders “sisting” diligence would only affect adjudging creditors
(not inhibiting creditors) and that only if the action of adjudication had been
raised after service on the creditor of the interim order. Here we think that,

if the creditor refused or delayed in discharging the notice of 11t1g1051ty,
abbreviate of adjudication or decree of adjudication at his own expense, the
debtor should be entitled to obtain from the sheriff (on an application
intimated to the creditor) an order declaring that the notice, abbreviate or
decree was ineffectual. A certified copy of the order would be registrable in
the personal registers and, where the document was a decree of adjudication,

would also be registrable in the property registers in the usual case where the
decree was registrable in the property registers. The expense of reglstenng
the order would be borne by the debtor in the first instance.

4.122 A confirmed scheme would affect creditors adjudging and inhibiting
either during the days of appeal against the order conﬁrmmg the scheme or
dunng the currency of the scheme. Such creditors might not have received
prior notice of the scheme. As regards the method of making schemes effective
against such inhibition or adjudication documents, one option would be to
enact that aninhibitionror adjudicationdocument would berendered ineffectual
only if* a notice of the scheme had been registered in the personal registers
before registration of the document.' The notice would' be registrable-at the
debtor’s option.* Provision would be made as to the duration and,, if necessary,
renewal of the abbreviate, and for its cancellation on the: t’erm.ination- of the
scheme. We doubt however whether a registration of such a notice would
necessarily help either creditors seeking to register an inhibition (since they
would be unlikely to search the personal registers: before presenting the
inhibition for reglstratlon » or conveyaneers transactlng on the faith of the
registers (since the grantee in a conveyance is normally entitled, under the
grantor’s agent’s letter of obligation to: givea clear search;, to hiave an inhibition
discharged at the grantor’s or agent’s expense even though the inhibition is
not effective in law against the conveyance*). This, however, assumes that the
Keeper would not himself search the personal registers and refuse to accept
an inhibition rendered ineffectual by the notice: we understand’ that since
most inhibitions are presented to the Keeper for "reg'istration personally “across
the counter” rather than by post, searches to identify prior registrations of
schemes would be random: rather than systematic and could not be accom-
modated within existing arrangements and resources. Registration of a scheme
would alert adjudging creditors who searched the. registers before raising an
action of adjudication; we propose below, however, that schemes would be
registered in the register of insolvencies kept by the Accountant of Court
under the Bankruptcy (Scotland) Bill 1984 and: the prudent creditor. seéking

'Compare the reglstrauou of an abbreviate of the petition and first dehverance ina sequestrauon
Bankruptey (Scotland) Act 1913, s. 44; Bankruptcy (Scotland):Bill 1984, clause 14. :
- Registrationwoulkd be pointlessifthe debtor did'notown or acquire heritable property. -

*We understand that in practice creditors register notices of inhibition and inhibitions without.
first searching to ascertaiiy whetlier the inhibition would be ineffectual'in a question Wlth a:trustee
in a sequestration who has registéred an abbreviate of sequestratmn

*Dryburgh v. Gordon (1896)24 R. 1. S
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to adjudge for debt could identify a scheme application or a scheme by having
a search made of that register before raising his action.

4.123 We propose that where the registration of an inhibition decument was
ineffectual because the registration was effected during the appeal days or the
currency-of the scheme, or where the registration of an adjudication document
was ineffectual by reason of the commencement of the action of adjudication
either after the service on the adjudging creditor of the intesim. order or, as
the case may be, during the appeal days or the. currency of the. scheme, the
debtor should be entitled to have the document discharged, at the credltor $
expense if at the time of registration the creditor had known that registration
would be ineffectual or at the debtor’s expense if the creditor did not possess
that knowledge at that time. A discharge at the debtor’s instance would be
effected by a procedure similar to that for discharging adjudication documents
outlined at paragraph 4.121 above. The sheriff, on the debtor’s application
(intimated to the creditor) would make an order dectaring that the inhibition
or adjudieation document was ineffectual and a certified copy of the order
would be registrable in the personal registers or, in the case of a decree
adjudging a registrable interest'in land, the: property registers. This procedure
would be used where it was incumbent. on the debtor to- elear the records at
his own expense and also: where. the inhibiting or adjudging creditor refused
or delayed in carrying out a duty of clearing the registers.at his.(the creditor’s)
expense. In the latter case, the debtor would be entitled to recoverthe expense
of the procedure from the creditor. To avoid further complications of debt
arrangement scheme procedure, we propose that the shenff’s order would
not be appealable.

4.124 ‘We reconnnezid

(1) Where an existing inhibition was rendered meffectual on"the coming
into force of a debt arrangement sctieme, the debtor should be entitled
to have the inhibition discharged by registering in the personal registers
a notice (in a form prescribed by statutory rules) of the ord’er confirming
the scheme.

(2) The sheriff should have powser exercasable (on the. debtor $ apphcatlon
‘intimated. to the ereditor concerned) on or after confirming a debt
arrangement scheme, to make an order. declarmg meffecmal

(1) any'inhibition or notice of inhibition which was mcompetent by
reason of being reglstered after the cogﬂnnatlon of the scheme
and . _ , L

(i) a notice of htlgloszty, an abbreviate of ad]"udicatlon or a decree of
adjudication registered in connection with an-action of adjud‘icatlon
for debt which was incompetent by reason of the raxsmg of the
action either in contravention of an interim order sisting diligence
or after the confirmation of the scheme. :

A certified copy of the order should be reglstrable 1n: the same reglstel:s
(personat or property registers) as the document concerned was regis-
trable. The declaratory order should net be subject.to:appeal and should
take effect only after the confirmation order is no longer appealable
nor subject to an appeal.
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(3) The dues of registration of the notice or certified copy presented by or
on behalf of the debtor should be borne by him in the first instance.
(4) Asregards liability for expenses and registration dues:

(a) the debtor should bear the expense of obtaining and registering a
prescnbed notice of the order conﬁrmmg the scheme mentioned
in paragraph (1) abeve;

(b) the debtor should be entitled to recover from the creditor the
expense of obtaining and registering a declaratory order relating
to an adjudication document which was ineffectual by reason of
the raising of the action of adjudication for debt in contravention
of the int‘eritn order served on the adjudging creditor; and

{c) where a notice of inhibition or an inhibition had been registered,
or an action of adjudication for debt had been raised, after the
confirmation of the scheme, the debtor should-be entitled to recover.
from the creditor the expense of obtaining and registering a
declaratory orderrelating to the inhibition oradjudication doeument
only if (i) the creditor had been aware, at the time of registration
of the document, that the registration would be ineffectual and
(ii) the creditor had refused to. discharge, or unduly delayed in
discharging, the registration of the document at his OWI expense..
(Recommendataon 4.15; clause 40.).

(4) “Late” inclusion and ranking of omltted unsecured debts and stoppage of
diligence enforcing such debts

4.125 The problem of omitted debts. Under the legislation which we propose,
some unsecured debts might be omitted from a draft scheme prepared by the
administrator and from the scheme as confirmed by the sheriff. We propose
that some categories of debts would not be 1n1t1a11y eligible for inclusion in
a draft scheme because between the first notice date and the date of
confirmation of the scheme they were future debts not yet due, or contingent,
or disputed, or subject to challenge under section 139 of the Consumer Credit
Act 1974 (re-opening of extortionate credit agreements). Another category
of omitted debts would be debts which were eligible for inclusion between
“ those dates but were omitted from the scheme because the debtor had failed
to disclose them and the administrator and sheriff were not otherwise made
aware of the ‘debts’ existence or the events rendering them: eligible for
inclusion. Yet another category of omitted debts would consist of debts which
were newly incurred during the currency either of the scheme application or
of the scheme itself (“subsequen ” debts) :

4126 Each of these categories of omitted debts raises: somewhat different
issues from the others but common to all are the problems of whether, when
and how such debts should be included and ranked in schemes and how far
covered by the discharge of debts at the end of a successful scheme; and
whether the rules on the stoppage of diligence should apply te-the enforcement
of omitted debts as well as.included debts. and, if so, what safeguards should
be enacted to protect an omitted creditor executing dlhgence in ]ustlﬁable
ignorance of a scheme. : :
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(a) “Late” inclusion of excluded debts

4.127 Future and contmgent debts. Under bankruptcy leglslatlon in a
sequestration a creditor is entitled to vote and rank for a future debt (not yet
due) only after deduction of interest from the date of sequestration. to the due
date of payment.! Where a debt is subject to a contingency which has not yet
eventuated, a creditor cannot vote or rank unless his claim is: capable of
valuation and is valued by the trustee or sheriff.? If it is not valued, the trustee
will, in calculating the divisible estate for the payment of dividends, set aside
funds to meet the claim. We think, however, that in a debt arrangement
scheme, a future debt should not be included until the time for paymient has
arrived, and that a contingent debt should not be included until the contingeney
has been purified. The functions of valuing future and contingent debts, and
of setting aside funds to meet unquantified contingent debts, would be unduly
onerous for the administrator. The exclusion of future and contingent debts
was generally agreed on comsultation® and is consonant w1th the: views of the
Cork Report* and the Australian Law Reform Commission.’

4.128 Debts may arise in respect of peniodic or recurring payments under
a wide variety of different contracts which it is impossible to- enumerate
exhaustively: examples include hire, hire purchase, conditional sale, eredit
sale, loan agreements, insurance policies and contracts of employment or for
services. In the case of certain agreements (e.g. agreements secured by
contractual securities, hire purchase or conditional sale agreements, and
certain regulated consumer hire agreements) we propose special rules below
for the inclusion of debts.® In other cases, the creditor would rank for arrears
accrued at the first notice date. Unless there were an irritant clause providing
for the termination of the contract on insolvency, the debt arrangement
scheme would not terminate the contract. The debtor would require to nrake
up his mind whether he intended to keep up payments. outside the scheme,
or to default and leave creditors to rank in the scheme for sums due under
the contract and to use their other contractual remedies. Continuance of
payments might be justifiable if, for example, the contract were a credit sale
agreement for necessaries, or even a commercial contract enabling the creditor
to continue in business in a small way. to earn. money to pay. his creditors. It
should however be made clear to creditors on whom a scheme apphcatlon was
served that payments outside the scheme were contemplated.” If default
occurred in.sums falling due after the first notice date, the creditor would
have the same rlghts and options as any other “subsequent creditor” to apply
for late inclusion in the scheme, or for its revoeation, or to stay outside the
scheme and enforce the subsequent debt in full after its termination.

4.129 D:sputed debts. Where a dispute had arisen between a creditor and
the debtor as to whether the debtor was liable for a particular debt or as.to

"Bankruptcy (Scotland) Bill 1984, Sched. 1, para. 1(2) replacing Barkruptcy (Scotland) Act
1913, 5. 48. ‘

21984 Bill, Sched. 1, para. 3, replacing 1913 Act, ss. 49 and 51.

3Cr.)nsujtatxve Memorandum No. 50, Proposition 25 (para 2.71).

“Para. 319.

*A.L.R.C. Report No. 6, paras. 59 and 60.

¢See paras. 4.169 to 4.180, 4.199 to 4.201, 4.204, 4.205 (Recommendation 4.28(2) and (5))

"We suggest at para. 4.234, head (i) below that this should be explicitly mentioned in the
statement of affairs served on creditors along with the scheme application and scheme.
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its amount, we do not think that the administrator, or the sheriff dealing with
the scheme application, should be required to determine the dispute. In some
cases, e.g. an illiquid delictual claim, liability and the amount of damages
could only be determined in an ordinary reparation action. Even where a debt
had been constituted by decree, there could be difficult questions as to whether
payment had subsequently been made in whole or in part, which could only
be determined in a court action. We think therefore that any debt which at
the first notice date had: not been constituted by decree and in respect of
which the debtor did not admit liability or quantum, sheuld be excluded from
a scheme until the debt was constituted. Moreover, where a debt had been
constituted by decree but the debtor and creditor were in dispute as to the
state of the debt at the first notice date, the: debt should be excluded from
the scheme until the dispute was resolved, whether by agreement between
the parties or judicially, for example by an action of declarator. A similar
proposal relatmg to the constitution of unconstituted debts. was agreed on

consultation.!

4.130 Debts challenged as due under extortionate credit agreement:s Under
the Consumer Credit Act 1974, if the court finds a credit bargain extortlonate
it may reopen the credit agreement.so as to do justice between the parties.?

In so doing, the court may relieve the debtor or any “surety” (i.e. guarantor)
from payment of any sum in excess of that fairly due and reasonable and, for
that purpose, may inter alia set aside the whole or part of any ebhganon
imposed on the debtor or a surety by the credit bargain or any related
agreement, require payment of sums or the return of property to-him, and
alter the terms of the credit agreement or security instrument.’ Jurisdiction
is. vested in the sheriff, and may be invoked by the debtor or surety imr an
application brought for that purpose in the: sheriff court of the debtor’s or
surety’s residence or place: of business, or in other proceedings in any court
where the amount paid or payable under the credit agreement is relevant,*
(which proceedings could include an application for a debt arrangement
scheme). The Bankruptcy (Scotland) Bill 1984, clause 58, confers on the
court in a sequestration process similar powers to make;, on the application
of the permanent trustee, orders with respect to extortionate credit transactions
entered into within three years before the date of sequestration. The permanent
_ trustee and the undlscharged bankrupt are not entitled to apply under the

1974 Act for the reopenmg of an extortlonate cred1t agreernent 3 '

4. 13I ‘We propose that Where an application: under section 139 of the 1974
Act relating to a credit agreement is pending at the first.notice date, any debt
due under the agreement should be excluded from the scheme subject to its
possible late inclusion by the procedure for variation mentioned below.® The
uncertainty surrounding such a debt puts it in much' the same position as a
dlsputed or contingent debt. Moreover, we do not think that the sheriff should
exercise powers to reopen the credit agreement in an incidental apphcatlon

'Consultative. Memorandum No. 50, Pmposmon 25- (pa:a. 2.7).
21974 Act, s. 137.
bid., 5. 139(2)
‘Ibid., 5. 339(1). .
'-51984Blll clause58(7)
SPara. 4134 .
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in the scheme application, whether under the 1974 Act, section 139 or under
separate statutory provisions modelled on the new powers introduced by the
Bankruptcy (Scotland) Bill in sequestrations. Such an incidental application
would unduly complicate the procedure. Furthermore, we think it would be
reasonable to require a debtor, wishing to make an application undex section
139, to do so: before the first notice date so that debts included in the draft
scheme or schemes are not subject to uncertainty and change brought about
by the debtor’s belated action. We propose therefore that an application
under the 1974 Act, section 139 should net be competent after the first notice
date in a scheme apphcatlon and thereafter while the scheme appfhca‘tmn was
pending or the scheme was'in force. .

4.132 Exclusion of debt as ground of refusal of scheme. application. The
existence of a future, contmgent or disputed debt, or a debt subject to
challenge under the 1974 Act, section 139, which was excluded from.a scheme,

might well prejudice the success of any scheme especially if the amount of
the debt was substantial. We would expect that the administrator in reaching
a view on whether a scheme application should .proceed, and.the. sheriff in
determining whether to.confirm a scheme, would. take into account future
debts and, so far as practicable, contingent and disputed debts and debts
challenged under the 1974 Act. If the amount of the future, contingent,

disputed or challenged debt was small relative to the debtor’s. t01a1 liabilities,

the advantage would normally lie in allowing the scheme application to
proceed to confirmation-leaving it to the excluded creditor to:apply for late
inclusion thereafter. If on the other hand the amount was material, the
advantage might often lie in refusing the scheme application, leaving it to the
debtor to apply again if and ‘when the omltted debt had become eligible for
inclusion.

4.133  “Late” inclusion of future, contingent, disputed or chailenged debts
“between first notice date and confirmation of scheme. Though a-debt which was
future, contingent, disputed, or challenged as due under an extortionate credit
agreement, as at the first notice date, would generally not be included in &
scheme, the circumstances requiring exclusion. might' cease to obtain-ir the
period between the first notice  date and" the sheriff’s: confirmation of the
scheme. If the administrator was aware of the change in circumstances which
rendered inclusion‘of the debt competent, we-propose that he showuld normally
be-under a duty to include the debt in the scheme. Where the debt became
eligible for inclusion after # draft of the scheme bad- already been circulated
to creditors, the administrator would require to adjust the draft scheme by
including the debt, and re-circulate the adjusted draft to ereditors. A new
period for objections would then be allowed. In some cases, however, incluston
might become competent only at a very late stage in the scheme application,
e.g. on the day of the hearing of objections. In such a case, it could be very
_ inconvenient and unfair to- the other parties to require adjustment of the
scheme to include the debt and re-circulation to creditors. Accordingly, we
think that, in these circumstances, if the sheriff, having regard to the stage
which the scheme application had'reached, were of the opinion that inclusion
would be more appropriately considered in an application after confirmation
for variation of the scheme so as to include the debt, the debt should not be
included in the scheme before confirmation.
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4.134 “Late” inclusion of future, contingent, disputed or challenged debts by
variation of confirmed scheme. Where a debt was excluded as future,
contingent, disputed, or challenged, and thereafter became eligible for
inclusion, the creditor should have the option of applying to the sheriff to vary
the scheme by including the debt or of watting till the scheme was terminated
(by revocation or on discharge of the included debts). and enforcing the debt
in full by diligence thereafter. He should not, however, be entitled to enforce
his debt by diligence during the currency of a scheme and any such diligence
should be ineffectual. In contrast to “late” inclusion of a debt before
confirmation, the sheriff should have a discretion whether or not to vary the
scheme so as to include the creditor if he applied for “late” inclusion. It seems
unlikely that there would be many cases in which the debtor would be able
to increase his payments to yield the same- dividend following inclusion of a
new debt. If he could, we would expect that the sheriff would include the debt
virtually automatically. Otherwise, the disposal of the application would
depend on all the circumstances of the case, including the effects of the
inclusion on the dividends: and the length of time which the scheme had yet
to run. In an application to vary a scheme so as to include a debt after
confirmation, we think on balance that if the aggregate amount of the debts
already included and the debt sought to be included “late” exceeded to a
substantial extent the financial limit (of £10,000) recommended above, the
sheriff must refuse the application.! The-creditor would have the options. of
applying for revocation or of enforcing his debt in full’ after the scheme’s
termination. We concede, however, that a case could be made for disapplying
the financial limit altogether once a scheme was in operatlon '

(b) “Late” inclusion of debts identified or incurred since first notice date

4.135 Unidentified debts. Cases could occur where a creditor having an
admissible: claim had: been wrongly omitted from: the scheme through some
error. Normally it would be in the debtor’s interest. to disclose all debts to
the administrator since. an. emitted debt would be neither subject to- any
composition nor discharged under the scheme. Nevertheless the debtor might
have deliberately failed to disclose the existence of the debt or he might have
forgotten or overlooked it. In such cases, we-think that the ereditor should
have the options of (a) applying for inclusionin, or revocation of, the scheme,
or (b) waiting till after the scheme had terminated (whether by revocation
or on discharge: of the included debts) and: enforcing his debt by. diligence
thereafter. In a composition scheme, the advantage to- the: creditor of the
second option. would be that the crediter could enforce his debt in-full
notwithstanding that, if his debt had been included in the scheme, he would
have received only a dividend. Any diligence to recover his debt executed
during the currency of the scheme should be ineffectual, but as we indicate
below* there would be safeguards for creditors executing diligence while
unaware of a scheme. Where the administrator had identified the debt between
the first notice date and confirmation of the scheme, the provisions on inclusion
applicable to future and contingent debts, etc. should apply. Where the
scheme had been confirmed the sheriff should have power to revoke ‘the

“This proposal apphes also to apphcauons for “late” mcIuswnof “umdentlﬁed” aud “sub sequent ”
debts discussed in paras. 4.13510:4.137.
*Para: 4.147.
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scheme on the application of (among others) an erroneously omitted creditor
which he could exercise where, for example, the creditor established that the
debtor had deliberately failed to disclose the debt, or where the sheriff would
not have confirmed the scheme if he had known of the omitted debt. '

4.136 “Subsequent” debts. Notwithstanding the restrictions on a debtor
obtaining credit which we propose could be included in- schemes," the debtor
might incur a new debt subsequent to the confirmation of the scheme or
indeed between the first notice date and confirmation. Under bankruptcy
legislation, “subsequent” creditors cannot rank in sequestrations nor execute
diligence after sequestration on pre-sequestration assets.” Under the Bank-
ruptcy (Scotland) Aet 1913, in certain circumstances a subsequent creditor
could execute diligence on post-sequestration assets and rank in a second
sequestration relating to those assets,® but under the Bankruptcy- (Scotland)
Bill 1984 post-sequestration assets and the income therefrom. vest in the
trustee,* and-it appears that only income net payable to the trustee by court
order may be attached by the diligence of post-sequestration creditors.’ In
England and Wales, a subsequent creditor may be scheduled to an admin-
istration order but will not be entitled to any dividend under the order until
the pre-order creditors are paid to the extent provided by the order.® but the
Cork Report recommended that a subsequent debt could not be included in
their proposed debt arrangement orders, even as a deferred debt, except in
limited circumstances.” The Australian Law Reform Commuission on the other
hand have recommended that a subsequent creditor if so advised should be
entitled to apply for inclusion in a regular payments plan,® and we prefer that
solution. '

4.137 We propose therefore that a subsequent creditor should have the
same options as other omitted creditors, i.e. he should be entitled to wait till
after the scheme has terminated to enforce his debt or to apply for inclusion
in, or revocation of, the scheme. We concede that in some cases this solution
could be regarded by pre-scheme creditors as unfair and induce some to
oppose scheme applications. However, if subsequent debts were incurred in
breach of a restriction in the scheme on the debtor obtaining credit, a pre-
scheme creditor would normally have a goed case supporting an application
by him for revocation of the scheme. Moreover, cases cauld arise where it
would seem unjust to exclude a subsequent creditor, as where the subsequent
creditor provided necessaries under credit arrangements not struck at by the
credit restriction, and default occurred, all soon after the scheme’s confir-
mation. A judicial discretion to include a subsequent debt, to revoke a
scheime, or to retain the scheme as originally confirmed, takes account of the
reality that circumstances could vary greatly.

1See Recommendation 4.5 {para. 4.49). ' :

Bankruptey (Scotland) Bill 1984, Sched. 1, para. 1(1); elause 36; Bankruptcy (Scotland) Act
1913, s. 117; ss. 103 and 104.

3Grantv. Green’s Tr. (1901) 3 F, 1016.

*Bankruptcy (Scottand) Bill 1984, clause 31(1) and (5).

Clause 31(2)—(4).

$County Courts Act 1984, s. 113(d).

7Para. 319.

8A.L.R.C. Report No. 6, para. 76.
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(c) Recommendations on late inclusion
4.138 We recommend: :
(1) Subject to the recommendation made below on “late” inclusion, there
should be excluded from a debt arrangement scheme any debt which,
at the first notice date, was:

(@) future or contingent;
(b) either (i) unconstituted by decree (or other document of debt) and

disputed as to hablhty or quantum or (ii) constltuted but disputed
as to the amount remaining unpaid; '

(c) due under a credit agreement subject to an apphcatxon under the
Consumer Credit Act 1974, section 139 (re~opemng of extortionate
credit agreements).

(2) (a) Anapplication by the debtorunder the 1974 Act section 139:should
not be competent after the first notice date in-a scheme application
and thereafter while the scheme apphcatxon was. pendmg or the
scheme was in force.

(b) The sheriff's powers under the 1974 Act, section 139 to reopen
extortionate credit agreements should not be exercisable in a
scheme application but only in other proceedings (1f commenced

- before the first notice date).

(3). (@) As a general rule the administrator should include in a draft
scheme:

(i) any debt identified after the first notice date and while the
scheme application was pending;

(ii} any debt newly incurred since the first notice date Wthh was
~undisputed as to liability or quantum and otherWlse ehglble
under the above rules; and

(111) any debt ineligible for inclusion by reason of bemg future,
contingent, disputed or subject to challenge under the 1974
Act, section 139 at the first notice date if that reason ceased -

- to obtam while the scheme application was pending.

(b). The administrator should not, however, include the debt where

(i) the sheriff took the view that, having regard to the stage which
the scheme application had reached, a later application by the
' debtor for variation of tlie scheme after its confirmation would
be a more approprlate way of dealmg w11:h the questlon of
inclusion;or

(ii) - the inclusion of the debt would have the effect that the total
included debts would exceed to a substantial extent the upper
“limit on indebtedness recommended above. :

(c) If the existence, and eligibility for inclusion, of the debt was
ascertained by the administrator after copies of the-draft scheme
had been served on creditors, the scheme should be adjusted. to
include the debt, and re-served on credltors A new perlod for
objections should be allowed. e :
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(4) The sheriff should have a discretionary power, on application by a
creditor and after giving interested persons an opportunity to make
representations, to vary a confirmed scheme so as to include a debt
which: _ e tienco S
(a) had been omitted from the scheme in error; | |
(b) had been incurred since the first notice date and was undisputed;
or ' . , A

(¢) had been excluded from the scheme as future, contingent, disputed
or subject to an application under the 1974 Act section 139 as at
the first notice date but had subsequently become eligible for
inclusion as presently payable and no longer disputed nor subject
to such an application. - : ‘

But there should be no such inclusion if the effect would be that the
total included debts would exceed to a substantial extent the upper
limit on indebtedness recommended above. ' -

(5) A creditor omitted from a scheme should have the options of making
an application to the sheriff for inclusion of his debt by variation of the
scheme, or for revocation of the scheme, or a combined application in
the alternative for variation or revocation, or of staying outside the
scheme and enforcing his debt in full on termination of the scheme
notwithstanding any composition in the scheme of the-other debts. =~
(Recommendation 4.16; clauses 15(1), (3) and (5)(¢), 23(1), (2), (4)

~and (5),28(1) and (3) and30; Schedule 7, paragraph 22.)

(d) Ascertaining amount for ranking of debts identified, incurred or becoming
eligible for inclusion only after first notice date: decrees for undischarged debts
4.139 'We proposed above! that for the purpose of ranking creditors on the
product of a scheme, and on each disbursement by the administrator under
a scheme, the amount of a debt payable and otherwise eligible for inclusion
at the first notice date should be fixed by reference to the amount due as at
that date. This rule would require modification in the case of certain debts
which were identified by the administrator, or were incurred, or became
eligible for inclusion, either (1) between the first notice date and confirmation
of the scheme or (2) dusing the currency of the scheme. o '

4.140 Tt will be seenrthat the first of these categories comprises debts included
in the scheme as confirmed, which were (a) payable and otherwise- eligible
for inclusion at the first notice date but only identified by the administrator
thereafter; or (b) ineligible at the first notice date but became eligible for
inclusion thereafter because the circumstances requiring exclusion no longer
obtained; or (c) incurred aftér the first notice date. It would scarcely be
possible to prescribe by statute a single date applicable to all these types of
debt, such as the first notice date (which would not be apt for a firture,
contingent or disputed debt) or the date- when the debt became payable (which
would not be apt for a disputed debt, especiaily if court expenses were awarded
against the-debtor later; or a debt subject to-an application under the Consumer
Credit Act 1974, section 139). To prescribe a different date for different types

'Recommendation 4.10 (para. 4.80).
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of debt would be unduly complicated since inter alia a debt may be mehglble
on more than ene ground (e.g. a debt may be contingent, d1$puted and subject
to an application under the 1974 Act, section 139). In these circumstances,
we propose a simple, flexible rule. The amount of the debt should be fixed
by reference to the date when the administrator became satisfied as to the
eligibility and the amount of the debt. If a draft scheme had already been
circulated to creditors, we have proposed that the scheme would be adjusted
to include the debt and re-circulated, and the date would be specified in the
adjusted scheme: if a draft of the scheme had not yet been cuculated the date
would be specified in the or:gmal draft scheme. :

4.141 The second category of debts are those mcluded by the sheriff in an
order varying a confirmed scheme. We propose for. those debts a simple rule
that the amount of the debt should be fixed by reference to the date when
the application for variation of the scheme was lodged. The sheriff would
have a discretion to include or exclude the debt, and could delay inclusion
until, for example, the expenses of a court.action had been agreed or extracted.

To prevent a creditor included late from obtaining a disproportionately large
share of subsequent disbursements under the scheme, the creditors included
in. the scheme as. originally confirmed would continue to rank on future
disbursements. along with the late creditor rateably in proportion to the
amount of their debts as originally included in the scheme, and not as.at the
date of variation. This solution seems preferable to other options such as
payment to the “late” creditor of a balancing disbursement, or deferment of
his claim till the original debts were paid, which seem to us to favour unduly
the late creditor and the original creditors respectively. Where there were two
variation orders including creditors “late” at different times, the first of these
creditors would continue to rank for his debt as it stood at the time of the
first application for variation while the second would rank for his debt as 1t
stood at the: time of the second application for variation. .

4.142 A creditor included “late” by variation of a confirmed scheme would
receive a smaller number of disbursements under the scheme than creditors
included from the beginning. The unpaid balance of the debt should therefore
be excepted from thie discharge of the debts which would be granted at the
end of a successful scheme. We propose, however, that at the same time as
the sheriff granted such a discharge,. he would be under a duty to grant a
special kind of decree in favour of the “late” creditor which would (@) contain
a time to pay direction providing for payment of the unpaid balance of the
sum due to the creditor under the scheme (i.e. in a. composition scheme, the
unpald balance of the creditor’s dividend and including any interest claimed
in a scheme providing for payment in full) and (b). provide that if the time
to pay direction lapsed through the debtor’s defauit, the unpaid balance of
the whole debt. (not the unpaid balance of the composition) would become
payable. In this. way, “late” creditors 1ncluded m a scheme after its confirmation
would be treated in much the same way as creditors included from the
beginning. A decree of the kind just described should be competent though
the debt had been prevmusly consntuted by decree and any previous decree
wotld become inoperative when the new time to pay decree took effect. The
time: to. pay direction should be capable of variation by the sheriff, but not
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recall since, if there had been a composition, recall would deprive the debtor
of the benefit of the composition.

4.143 We recommend:

(1) Where the administrator included in a draft scheme a debt which was:
(@) payable and otherwise eligible for inclusion at the first notice date
but only identified by the administrator thereafter; or
(b) incurred after the first notice date; or =~
(¢) ineligible for inclusion at the first notice date (as being future,
contingent, disputed, etc.) but became eligible for inclusion
thereafter,
the amount of the debt should be fixed by reference to the date when
the administrator became satisfied as to the eligibility of the debt for
inclusion and as to its amount, including court and diligence expenses
incurred to that date for which the debtor was liable. That date should
be specified in the draft scheme originally served on creditors or, if the
debt was included after such service, in the scheme as adjusted and
re-served on creditors.
(2) (a) Where the sheriff included a debt by variation of a confirmed
scheme, the amount of the debt should be fixed by reference to the
date when the application was lodged.

(b). Creditors previously included in a scheme would continue to rank

on future disbursements rateably in proportion to the amount of

~ their debts as fixed by reference to the first notice date or other

date fixed for ascertaining the amount of their debt under the above
proposals.

(3) A debt included “late” after confirmation of a scheme should be
excepted from the discharge of debts on termination of a successful
scheme. But at the time of granting the discharge of other debts the
sheriff should be required to grant a decree decerning (a) for payment
of the unpaid balance of the sum due to the creditor under the scheme
(being in a composition scheme the unpaid balance of the dividend,
and including interest claimed in a schemé providing for payment in
full) together with a time to pay direction for payment of that balance
by instalments or deferred lump sum, and (b) if the time to pay direction
ceases to have effect by reason of the debtor’s default or death, for
payment of the unpaid balance of the whole debt (not the unpaid
balance of the dividend in a composition scheme). The time to pay
direction should be subject to variation, but not recall, by the sheriff’s
order.

(Recommendation 4.17; clauses 16(2) and 31(1), (6)-(8) and (10).)

(e) Stoppage of diligence enforcing omitted debts and safeguards for creditors
executing diligence _ .

4.144 Stoppage of diligence enforcing omitted debts. An interim order sisting
diligence pending disposal of a scheme application would only bind creditors
on whom a copy of the order had been served and accordingly would not
affect diligence executed by a creditor in ignorance of the scheme application.
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4.145 We considered whether a scheme should only preclude and render
ineffectual diligences by included creditors or at least creditors to whom the
confirmation of the scheme had been intimated. In the case of a creditor
wrongly omitted from a scheme, the debtor would only have himself to blame
for not disclosing the debt. We think, however, that fairness to creditors
included in a scheme requires that all diligence by any creditor, included or
not, should be incompetent while the scheme was in operation. This approach
is consistent with the position in sequestrations under bankruptcy legislation
where the interest of the sequestration creditors in the bankrupt’s property
is protected against the diligences of individual creditors, including post-
sequestration creditors, even if the diligence is executed. without actual notice
of the sequestration. -

4.146 Safeguards for creditors executing diligence. As a consequence of the
stoppage of diligence, executed before or during a scheme, certain safeguards
for creditors would be necessary. First, we propose that it should be expressly
provided by statute that a creditor should not be liable in damages to the
debtor by reason only of commencing or executing any diligence rendered
incompetent by a debt arrangement scheme unless the debtor proved that at
the time of executing the diligence the creditor was aware that. the scheme
had been confirmed. Second, legislation should also expressly provide that
registration of a scheme (in accordance with proposals made below) should
not be treated as fixing a creditor with constructive knowledge or awareness
that a scheme is in force. In a reparation action by the debtor for wrongful
diligence, the debtor should be required to establish that the creditor had
actual knowledge of the scheme. Registers of schemes should be a facility to
be used by creditors if so advised: and the many thousands of creditors
executing diligence every year should not be required to search the register
to avoid liability for wrongful diligence. Third, a creditor executing diligence
while unaware of a scheme should, if he stays out of the'scheme, nevertheless
be entitled, after the termination of the scheme (whether on revocation or
discharge of debts in a successful scheme) to recover the expenses of the
diligence chargeable against the debtor so far as incurred before he became
aware of the scheme. For this purpose, the rule recommended below! that in
general the expenses of a diligence of certain types (pomdmg and sale,

earnings arrestment, and conjoined arrestment order) should be recoverable
only by that dlhgence should not: apply. If the creditor were included in the
scheme by variation order, he should be entitled to rank for those expenses
in the scheme. Fourth, a creditor whose prior competently executed diligence
was rendered ineffectual by the confirmation of a schieme should be entitled
to recover the expenses of his diligence (so far as chargeable against the
“debtor) after the termination of the scheme, and again the proposed new
general rule restricting the recovery of dﬂlgencc expenses should not apply.

Fifth, where a debt had not been discharged by a scheme and became
enforceable by diligence on the termination of the scheme, and a poinding
enforcing the debt had been either competently executed before the scheme
and rendered ineffectual by it or executed after confirmation of the scheme
by a creditor unaware: of the-existence of the scheme, then the rule proposed

- 'Para. 9.58; RecommendauouQ 9(1)
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below! prohibiting second poindings on the same premisés for the same debt
should not apply. 2

4.147 Notwithstanding our proposed rule that the expenses of a diligence
of certain types® should in general be recoverable only by that diligence and
not by any other legal process, the expenses of such a diligence should be
eligible for inclusion in a scheme unless the creditor was entitled to complete
. his diligence despite the scheme. Thus, diligence expenses incurréd prior to
the first notice date would be included as mentioned above. Moreover, where
a creditor had competently executed diligence after the first notice date, and
the diligence was then rendered ineffectual by confirmation of the scheme,
the creditor should be entitled to apply for a variation order including those
expenses in the scheme as a “subsequent” debt so faras the expenses were
chargeable against the debtor. On the other hand, a creditor whose arrestment
or poinding had proceeded to the stage of warrant of sale or decree of
furthcoming before the creditor receivedintimation of the interim order could,
under our proposals, competently complete his diligence notwithstanding
confirmation of the scheme: having regard to-that fact, we think thatsuch a
creditor should take his ¢hance of recovering expenses from the proceeds of
his diligence and that any expenses not so recovered should not be' eligible
for inclusion in the scheme. B

4.148 Werecommend:

(1) The recommendation® that a debt arrangement scheme should render
existing diligences ineffectual and render incompetent diligences exe-
cuted while a scheme was in force should apply to diligences at the
instance of omitted creditors as well as included creditozs. '

(2) The folldwing, séf.eguar.ds.for creditors executing diligence \;rhile a
scheme was in force should be enacted. S
(a) A creditor should not be liable in damages for executing diligence
rendered incompetent by a scheme unless at the time of execution
he had been aware that the scheme was ire force. '
(b) The registration of a scheme recommended below* should not be
tréated"aé constructive notice to a creditor of a scheme. -
(c) A creditor executing diligence while unaware of a.scheme should
be entitled, after termination of the scheme, to eaforce recovery
in full of the diligence expenses chargeable against the debtor
notwithstanding Recommendation9.9(1) at para. 9.58 for restricting
the recovery of such expenses. T o :
(3) The restriction on second poindings in the same premises recommended
in Chapter 5° shoutd not apply to poindings enforcing debts undischarged
on termination of a scheme if the. previous poinding had been either
executed before confirmation of the scheme and rendered ineffectual

Para. 5.134; Recommendation 5.28(1). : .

2A poinding and sale, an earnings arrestment, and a conjoined arrestment order: see
Recommendation 9.9(1) (para. 9.58). ' ‘ '

*Recommendation 4.14 (para. 4.118).

“‘Recommendation 4.38 (para. 4.267).

SRecommendation 5.28(1) (para. 5.134).
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by it or had been executed after confirmation when the creditor was
unaware that the scheme subsisted.

(4) Itshould be competent to include diligence expenses chargeable against
the debtor in a debt arrangement scheme (notwithstanding Recom-
mendation 9.9(1) at paragraph 9.58 restricting the recovery of those
expenses), unless the creditor was entitled to complete his diligence
despite the scheme. _

(Recommendation 4.18; clauses 18(1)—(4), (6), 38(2), 118(4)(b) and
().) o |

(5) Sums paid to creditor or recovered by diligence outside a scheme _
4.149 We have proposed that partial payments to account of debts after the
first notice date (or other date prescribed for ascertaining the amount of a
debt) should not be taken into account for the purposes.of a debt arrangement
scheme in order to promote equality between creditors and to minimise the
need for adjustment or variation of schemes. Most debtors would be unlikely
to make payments to a creditor outside a scheme after the first notice date.
Such payments, moreover, could give an unfair preference to a creditor which,
if brought to the sheriff’s notice, would justify the refusal of a scheme
application or the revocation of a scheme. It is possible, however, that the
debtor might feel constrained to make payments to account of, for example,
past rent arrears or fuel debts included in a scheme, to prevent ejection from
his residence or discontinuance of gas or electricity supplies. A relative or
friend might pay a debt voluntarily, or a co-obligant bound: along with the
debtor might do-so under legal obligation. ' '

4.150 We propose that where a creditor whose debt was included in a draft
scheme or a scheme received payment of the amount to which he was entitled
under the scheme, wholly from payments outside the scheme;, or partly from
such payments and partly from disbursements under the scheme, he should
be required to-intimate: this fact to. the administrator as soon as reasonably
practicable. Payments by a co-obligant outside the scheme, however, would
fall to be be ignored unless and until the unpaid balance of the whole debt
(not the compesition in a composition scheme) was satisfied. The reason is
that a creditor is entitled to receive his composition in a scheme and the
deficit from a co-obligant. (We revert later' to the rule allowing subrogation
of a co-obligant on payment of the whole debt (not the composition) or that
part of the whole debt for which he isliable.) - -~

4.151 * The administrator should have an express statutory title to recover
from the creditor (a) payments made: by the ‘administrator after the creditor
had reeeived. the: amount due to him under the scheme, together with: (b)
interest at. the: rate applicable to sheriff court extract decrees.? The sheriff
should be empowered to make an order decerning for payment to the
administrator which would be enforceable by. diligence. The: expenses of any
such diligence, if not met out of its proceeds, would be met out of the sums
paid by the debtor to the administrator in priority to the creditors’ claims,
which failing by the public. purse. We would expect, however, that the. threat

Para. 4.186.
*Sheriff Courts (Scotland) Extracts Act 1892, 5. 9:
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of diligence would normally suffice to elicit payment. We believe it would be
useful if the sheriff had power to make an order requiring a creditor to give
information to the administrator as to any payments made to the creditor
outside the scheme. Breach of the order would be a contempt of court.

4.152 Where a debt had been paid outside a scheme, the level of the debtor’s
payments to the administrator (“in-payments”) should not be reduced to
reflect the debtor’s reduced indebtedness. Those in-payments would have
been set at a level which the court thought reasonable having regard to the
debtor’s income and other resources. The fact that a debt had been paid
outside a scheme, whether by a relative or friend gratuitiously or by a co-
obligant under legal obligation, should not affect the level of in-payments or
the overall amount payable to creditors. The early discharge of a debt should
simply lead to an increase in the rate of disbursements to other creditors
under the scheme and to the earlier termination of the scheme. Accordingly,
we propose that if the administrator ascertained the fact of payment of a debt
between service to creditors and confirmation of a draft scheme, he would
exclude the debt from the scheme, make any other necessary adjustments,
and re-serve the adjusted scheme together with a'notice allowing a new period
for objections. If the administrator ascertained the fact of payment of the
amount due to the creditor under the scheme after the scheme had been
confirmed, he should cease making disbursements to the- creditor and the
sheriff, on the administrator’s application, should vary the scheme by excluding
the creditor’s debt, increasing the amounts to be paid in disbursements under
the scheme to the remaining creditors, and requiring disbursement to creditors
under the scheme of any over-payments recovered from the creditor. This
would be an automatic administrative procedure which would be simpler than
an application to the sheriff for a discretionary order varying a scheme. Where,
however, the administrator ascertained' the fact of full payment of the sum
due to the creditor under the scheme otherwise than by intimation by a
creditor as mentioned at paragraph 4.150 above, the sheriff should not vary
the scheme unless, after giving the creditor an opportunity to be heard, he
was satisfied that full payment of that sum had indeed beenr made. In a case
where a co-obligant had paid the full debt (not the composition) or the part
thereof for which he was liable, we recommend later! that he should have 14
days within which he could claim to be subrogated for the original creditor
in the scheme. If, however, the scheme had been varied so as to distribute
the original creditor’s share among the remaining creditors, there would be
1o share left to which the co-obligant could be subrogated (unless the scheme
was again varied). We propose therefore that there should be a delay in
varying the scheme of 14 days after the date when the administrator received
intimation, or was otherwise satisfied, of payment of the debt. This should
suffice to protect the co-obligant’s right to claim subrogation.

4.153 We recommend:

(1) The sheriff should have power to make an order requiring a creditor
to give information to the administrator as to payments received by him
outside the scheme. -

'Recommendation 4.27(6) tpara. 4.193). 4
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(2) Where a creditor whose debt was included in a scheme or draft scheme
received payment of the full amount due to him under the scheme,
whether wholly from payments outside the scheme or partly from such
payments and partly from payments under the scheme, he should as
a general rule intimate that fact to the administrator as soon as
practicable.  As an exception to the general rule, payments by a co-
obligant would be disregarded for this purpose unless payment by the
co-obligant satisfied the unpaid balance of the whole debt (not the
composition in a composition scheme). ' '

(3) Thesheriffshould be empoweredto orderrepaymentto the administrator
of sums paid by the administrator after the creditor had received the
total amount due to him with interest at the statutory rate for sheriff
court decrees. The order should be enforceable by diligence. The sheriff
should also have power to order the creditor to inform the administrator
of the amount of any over-payment. _ .

(4) The early discharge of an included debt wholly or partly by payments
outside the scheme should result in an. increase in the rate of disburse-
ments to creditors-under the scheme. _ , .

(5) A procedure should be prescribed enabling the administrator to adjust
a draft scheme to exclude a debt which was satisfied before confirmation
of a scheme and to re-serve the adjusted scheme. A procedure should
also be prescribed requiring the administrator to cease payments when
the debt (or composition) was satisfied during the currency of the
scheme and requiring the sheriff to vary the scheme by excluding the
debt and increasing the disbursements to the other creditors. Where
the creditor did not himself intimate satisfaction of the debt, the sheriff

- should give him an opportunity to be heard before excluding the debt.
(6) After the administrator receives intimation: from the creditor or is
- otherwise satisfied of payment of a debt outside a scheme, there should
be a short delay (of 14 days) before the scheme is varied under the
foregoing procedure, to give time for a co-obligant to claim subrogation
to- the original creditor’s debt as proposed in Recommendation 4.27
(paragraph 4.193) below. . o -
(Recommendation 4.19; clause 33.).

4.154 In order to secure equality as between the creditors included in a
confirmed scheme, we considered whether any poinding or arresting creditor
whose diligenice was completed by sale or furthcoming after the first notice
date should be bound to pay the proceeds of the diligence (less diligence
expenses incurred since the first notice date’), to the administrator. In the case
of an earnings arrestment or conjoined arrestment order continuing after the
first notice date, we considered whether sums recovered by creditors under
those diligences since the first notice date should also be payable to the
administrator by the creditor on confirmation of the scheme, or alternatively
whether the sheriff should make an order requiring the employer to pay the
sums to the administrator pending disposal of the scheme application. We
have however rejected these options because of the legislative and’ adminis-

'The creditor would already have ranked for diligence expenses incurred prior-to the first notice
date so far as chargeable against the-debtor. - T e
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trative complications which they would involve. It seems to us that the best
solution would be to treat the net proceeds of diligences competently executed
after the first notice date in the same way as, under the foregoing recom-
mendation, payments to account of a debt made outs:de the scheme would
be treated. :

4,155 We recommend:

Sums recovered by diligence after the first notice date should be treated
in the same way as payments to account of a debt would be treated in terms
of Recommendation 4.19 above.

(Recommendation 4.20; clause 33.)

(6) Criminal fines etc., certain Crown. debts and maintenance |

(a) Exclusion and enforceability of fines and other debts due under cnmmal
court orders, and certain civil fines and penalties due to the Crown

4.156 Following precedents in other legal systems; we consider that priority
should in effect be given to criminal fines by excluding these debts from debt
arrangement schemes, and by permlttmg their enforcement notwithstanding
the stoppage of other diligences, even in cases where the criminal court has
ordered the recovery of the fine by civil diligence! (which is at present very
rare indeed in relation to offenders who are natural persons rather than bodies
corporate). The court may itself order payment of the fine by instalments? and
may change its order from a fine to a sentence of imprisonment in default of
payment.’ Such orders raise questions of sentencmg policy in which the debtor’s
ability to pay (perhaps the central question in debt arrangement schemes) is
only one factor. Further, to concede co-ordinate jurisdiction to the civil and
criminal courts would create a confusing and troublesome overlap of powers.

4.157 Criminal fines already have a special status in insolvency law: thus in
a sequestrian fines or other penalties due to the Crown and habllltles to
forfeiture of bail are not discharged by the bankrupt’s discharge.* The effect
of exclusion of criminal fines from a debt arrangement: scheme would be that
the debtor would have to pay: his criminal fines: before meeting his civil
liabilities under the scheme. It must just be accepted that defauit in payment
of such a fine might resuit in the debtor’s imprisonment with: the result that
the debtor could no longer earn wages or salary to make payments to creditors.
Accordingly, the debtor should specify any liability for a fine in his statement
of affairs and the administrator and the sheriff, in considering whether a debt
arrangement scheme would have a reasonable prospect of success, should
allow for the payment of any existing criminal fine by the debtor outside the
scheme. If it were thought that insufficient surplus income would remain a;fter
payment of a fine then the application. should be refused.

4.158 We prefer this approach to the alternative. approach of mcludmg fines

'Criminal Pracedure (Scotland) Act 1975 s. 411.

2Ibid., 5. 399(1).

3Ibid.,s. 407(1).

“Bankruptcy (Scotland) Bill 1984, clause 52(1) and (2)(a) and (b}, replacing Bankruptcy
{Scotland) Act 1913, s. 147.
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in debt arrangement schemes as prior debts,’ and we consider that our
recommended approach should be adopted in relation to other liabilities
arising out of criminal proceedings such as bail, caution or security due under
an order of acourtin criminal proceedings.? On consultation, it was represented
to us that sums due under a compensation order against a convicted person
made by a court in criminal proceedmgs should be included in a debt
arrangement scheme upon the view that the order is made in respect of what
would otherwise be a civil debt. Debts under such. compensation erders,

however, may be varied by the criminal court and made payable by instalments;

collection under the orders is undertaken by the clerks of court in like manner
as collection of fines; and as in the case of fines imprisonment can be imposed
in default of payment. Thus, in many respects sums due under compensation
orders have more in common with fines than they have with civil debts. We
conclude therefore that compensation orders in criminal proceedings should
be treated in the same way as criminal fines orders and excluded from debt

arrangement schemes.

4,159 Because of their qua51-cr11nmal character, the same policy should
apply to fines or penalties due to the Crown 1mposed for contempt of court
in civil proceedings, or for professional misconduct under particular enactments
regulating professions, or under section 91 of the Court of Session Act 1868:

We understand that civil penalties imposed for failure to pay tax are generally
recovered by the Revenue Departments along with the taxes to which they
relate and on balance we think that they should not be excluded from debt

arrangement schemes. -

4.160 We recommend::

(1) Priority should in effect be glven to criminal fines by excluding them
from debt arrangement schemes and by permitting their enforcement
by imprisonment,.or civil diligence under a warrant of the criminal
court, while a scheme is in force.

- (2) The same rule should apply to other debts (such as. bail,. caution,
-security or compensation) due under an order of a court in cnmmal
proceedings, and fines or penaltles imposed for contempt of court in
civil proceedings. -

- {Recommendation 4. 21 clause 42(1) deﬁmnon of “debt™, as read Wlth

clause 4(7) )

(b) Aliment; perzodzcal allowance and analogous maintenance obligations

4.161 Aliment and periodicat allowance on divorce due by the debtor raise
a number of problems In a sequestration whether under the existing law or
under the Bankruptcy (Scotland) Bill' 1984, an alimentary creditor of the
bankrupt will rank as an-ordinary creditor in respect of arrears of aliment due

In England and Wales criminal fines may be included-as prior debts in attachment of earnings
orders under the Attachment of Earnings Act 1971 but there appeats to be no express exclusion
of fines from administration orders. Criminal: fines are excluded from arrangements or plans
under the Australian and Canadian federal legislative proposals.

’E.g. Criminal Procedure (Scotland) Act 1975 §S. 190 284 289 391, 445 Ball etc. (Scotland)
Act 1980, s, 1(3). -

*Criminal Justice (Scotland) Act 1980 PartIV. '
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under a court decree or agreement at the time of sequestration, but cannot
rank as a contingent creditor for future aliment accruing during the
sequestration.’ The principle underlying the present law is that the latter claim
is inconsistent with the nature of aliment; which is' due only when the
alimentary debtor has a surplus. There can be-no surplus if he is imsolvent:
so a maintenance creditor must follow the maintenance debtor’s fortunes.?
Where, however, the court makes an order under bankruptcy legislation for
the payment of instalments to the trustee im the sequestration out of the
bankrupt’s income,’ the court will allow the debtor to retain part of his income
not only for his own subsistence but also for the support of his alimentary
dependants, at least if living in family with him.* '

4.162 The effect of these rules is that a maintenance creditor to whom
pecuniary maintenance is owed does not compete with ordinary creditors in
the distribution of the bankrupt’s assets (except in respect of a claim for
maintenance arrears), but a maintenance creditor may be supported by him
out of current (after-acquired) personal earnings and other income, at least
if living in family with him. The practical justification for the latter rule s that,
whereas it is possible to divest a bankrupt of his assets compulsorily ir order
to distribute them to his creditors, it is not possible to-compel him to work
for his creditors without allowing him to retain enough for the subsistence of
himself and his immediate family. We think, however, that different con-
siderations apply where the maintenance creditors are a separated or former
spouse, or children, living apart from the debtor. First, where the debtor is
maintaining persons as dependants in his household, there is as it were a
common roof, hearth and table which would generally make it inhumane and
impracticable to make support available to the debtor but not the other
members of the household. Second, the debtor is likely to want te support
the dependants whom he is maintaining in his household: if not allowed to
do so, he is likely to give up his paid employment, so that a scheme would
not be feasible. Third, for the purpose of supplementary benefit, regard will
be had to the debtor’s household: the spouse and children who are living with
the debtor will not be able to claim supplementary benefit. In all these
respects, the position of separated maintenance creditors is, or is likely to be,
different, though there will be cases where the debtor wishes to support
maintenance creditors, especially children, to whom he owes pecuniary
aliment.

4.163 We propose that there should not be rigid rules defining the Labilities
(whether for maintenance or anything else) which a debtor-can meet out of
income before fulfilling his obligations under the scheme. We propose that
a scheme should be competent only if the debtor’s resources would suffice
to yield a minimum sum over three years after meeting the daily needs of
himself and any person-whom he is maintaining in his household.’ In the light

« Matthews v. Masthews’ Tr. (1907) 15 S.L.T. 326; Barnes v. Tosh (1913) 20 Sh. Ct. Reps. 340:
Bankruptcy (Scotland) Bill 1984, Sched. 1, para. 2.
2Reid v. Moir (1866) 4 M.. 1060, 1063. L
*Bankruptcy (Scotland) Bill 1984, clause 31(2) replacing the vesting declarator relating to income -
under the Bankruptey (Scotland) Act 1913, s. 98(1), Caldwell v. Hamilton 1919 3.C. (H.L.) 100.
“See Birrell’s Tr. v. Birrell 1957 S.L.T. (Sh. Ct.) 6.
SRecommendation 4.9(5) (para. 4.72); see clause 17(4) of the Bill annexed to this report.
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of that provision, we would expect that, in assessing whether a scheme was
feasible, the administrator and sheriff would take into account the debtor’s
obligations to aliment such dependants, but generally not dependants living
in a separate household and that this would be reflected in the level of
deductions from earnings fixed by any pay deductlon order made in connection

with the scheme.

4.164 We propose that a maintenance creditos to whom periodical allowance
on divorce or pecuniary aliment is owed should rank in a debt arrangement
scheme for arrears accrued up to the first notice date. To that extent,
maintenance arrears should be treated like any other ordinary debt. It should
not, however, be competent to include maintenance payments falling due
after the first notice date whether in. the scheme as originally confirmed or
by way of an application to the sheriff for late inclusion of those payments
after conﬁrmatlon of the scheme. S S

4.165 As regards-- existing diligences by maintenance.- creditors, any current
maintenance arrestment, and any conjoined arrestment order under which
maintenance was payable,’ operating against the debtor’s earnings while the
scheme application was pending would continue unaffected by the interim
order sisting diligence, and that order would net render incompetent the
execution of a new current maintenance arrestment. while the scheme
application was pending. Since the maintenance debtor would by that stage
be insolvent, in principle current maintenance ought no longer to be due:? the
maintenance debtor’s remedy would be an. application for recall of the award -
of periodical allowance or aliment to the court which had made that award.

If this consequence seems harsh espec1ally as regards children entitled to
pecuniary aliment, it must be borne in mind that such children would be
entitled to receive supplementary benefit which is usually a more regular and
secure source of income than pecuniary aliment.? Though aliment may be due
at a higher level where the alimentary debtor’s “station in life” is above that
of supplementary benefit, we do not think that this consideration should be
given any weight. A scheme debtor cannot be allowed to pay pecuniary
aliment for, say, boarding school fees while he is in debt to his ordinary
creditors. It seems better that, while a scheme is in force, the separated family
should be supported by the State thirough supplementary benefit than by the
debtor at the expense of his creditors. And where supplementary benefit has
been provided to the maintenance creditor, the D.H.S.S. may in certain cases
recover the cost from the maintenance debtor:* where the maintenance debtor
is insolvent, it seems unfair to-prefer the D.H.$.S. to his ordinary creditors.

4.166 The recall of a maintenance decree would have the effect after
intimation, of ter.mmatmg the current maintenarnce arrestment or as the case

See Chapter 6 for a description of these diligences. ; '

*Reid v. Moir (1866) 4 M. 1060. Under the' Family Law (Scotland) Bill- 1984, clauses 4(1)
(aliment) and 8(2)(b)-(periodical allowance on.divorce) the court is bound to have regard:to.the
resources of the pal"tleS and resources. must mean resources. remmmng after meeting ordinary
debts due by the maintenance debtor to other creditors.

" *The rates of aliment and supplementary benefit are- compared in: Doig;. Ihe Nature and Scale
of Aliment and. Financial Provision: on- Divorce in Scotland’ (1982) Scomsh Ofﬁce Centrai
Research Unit Papers, para. 6.17. :

‘Supplementary Benefits Act 1976, ss. 18 and'19:-
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may be payment of maintenance from earnings under the conjoined arrestment
order. As indicated above, the interim order should prevent, pending disposal
of the scheme application, the grant of warrant for imprisonment of the debtor
for wilful default under the Civil Imprisonment (Scotland) Act 1882, section
4, since imprisonment would prejudice the success of a scheme application
or a scheme. If the debtor were truly insolvent, it is unlikely that such an
application would be successful. ' :

4.167 The commencement of the scheme would render ineffectual all
diligences against the debtor’s earnings, including earnings arrestments
recovering arrears of maintenance, current maintenance arrestments recover-
ing maintenance- as. it falls due, and conjoined arrestment orders recovering
maintenance whether arrears or current. Similar considerations apply to
periodic payments due under non-Scottish maintenance orders and agreements
enforceable in Scotland and under contribution orders in respect of children
in care and orders or decrees against liable relatives for the recovery of the
cost of supplementary benefit, which we propose sheuld be treated in the
same way as periodical allowance and pecuniary aliment under Scottish
decrees and agreements.

4.168 We recommend:

(1) A maintenance creditor to whom maintenance (periodical allowance
on divorce or pecuniary aliment) is owed should rank for arrears
accrued up to the first notice date, but not for maintenance payable
after that date. ' '

(2) An interim order sisting diligence should not preclude or affect a current
maintenance arrestment, or a conjoined arrestment order enforcing
current maintenance, such as we recommend in Chapter 6. -

(3) The confirmation of a scherne should render incompetent and ineffectual
new and existing current maintenance arrestments and conjoined
arrestment orders enforcing current maintenance.

(4) Diligences enforcing arrears of maintenance should be affected by an
interim.order and the coming into force of a scheme in the same way
as diligences enforcing ordinary debts would be so affected (as recom-
mended above?). - o

(5) Aninterim order sisting diligence and the coming into force of a scheme
should renderincompetent an application for and'the grant of a warrant
for civil imprisonment of the debtor for failure to pay aliment.

(6) The above rules should apply to maintenance agreements registered
for execution, decrees and contribution orders for periodical sums
enforcing recovery of supplementary benefit or the cost of maintaining
children in care, and analogous non-Scottish judgments and instruments
enforceable in Scotland. '

(Recommendation 4.22; clauses 15(1), 18(1) and (4), 20(3), 23(3),
28(2), 42(1) (definition of “debt” and “decree”) and 74 (definition of
“maintenance” and “maintenance order”). o

'Recommendations 4.13 (para. 4.109) and 4.14 (para. 4.118).
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(7) Debts secured or enforceable by remedies other than ordinary diligence

(a) Debts secured by contractual securities

4.169 - Heritable securities. In Scots law, a her;itab[e creditor’s remedies under
a standard security depend on whether the security' has a non-default
calling-up clause (which allows the security to be: called up on one month’s
notice even in the absence of default'). or whether his remedies become
available only on the debtor’s default. In either case, however, the borrower’s
rights to delay enforcement proceedings are more limited than elsewhere in
the United Kingdom.? Apart from cases of heritable securities. securing
regulated agreements under the Consumer Credit Act 1974, the courts in
Scotland do not possess powers to restrain the calling up of a standard security
over a dwelling-house or to- delay enforcement proceedings to give time to
pay.> As from the coming into operation of the relevant provisions of the
Consumer Credit Act 1974 on 19 May 1985, enforcement of a standard security
securing a. regulated agreement usually requires, in addition to a notice of
default or calling up notice under the general law on standard securities, a
default notice under section 87 of the 1974-Act, and a court order authorising
enforcement of the security under section 126 of the 1974 Act.* In. our
Consultative Memorandum No. 50 we invited comments on whether, in the
case of a loan heritably secured over the debtor’s home, the sheriff in a debt
arrangement scheme should have power to suspend, for the duration of the
debt arrangement scheme, the personal obligation to repay capital instalments,
the amount not paid bemg made up on the termination of the scheme. S There
was no dissent from our provisional view that restraints on the calling-up of
standard securities could only be appropriately considered in a review of
heritable securities over the homes of all debtors, not merely those fortunate
enough to obtam debt arrangement schemes. We adhere to-that view.

4.170 In rnany debt arrangement scheme cases, such a: restramt would be
neither practicable nor reasonable. If the debtor had “mortgaged” his house
completely (e.g. by a second or subsequent heritable security), he could
scarcely expect to keep it. On the other hand, if the debtor had a considerable
reversionary interest in the house, the cases would be rare where he could
‘reasonably offer his creditors merely a composition, or even obtain time to
pay his debts in full, especially if he was meantime building up an- asset of
considerable value by capital payments. We do not, however, think that the
mere existence of a herrtable security should be an absolute bar to-a debt
arrangement scheme;® there may be cases where the heritable creditor and
other creditors accept the debtor’s proposals. for payment and- agree to allow

'Conveyancing and Feudal Reform (Scotland) Act 1970 5. 19, Sched 3 para. 8.

- *The loan agreement will normally stipulate that on default, the whole unpaid’balance of the
principal sum, together with: interest accrued, will become immediately: payable. On default the
heritable credltor can proceed to sell on one month’s notice without judicial warrant: 1970 Act,
Sched. 3, para. 10. He can raise an action of ejection unmedlately on defautt (1970 Act, s. 24)
and’ the court has no discretion to refuse or delay warrant of ejection: United Domrmons Trust
Ltd. v. Site Preparations Ltd. (No. 1) 1978 S.L.T. (Sh.Ct.) 14.

*Compare Administration of Justice Act 1970, s..36(1); Admmlstranon of Justice Act 1973, s,
8. .
“See Wood, “The Consumer Credit Act 1974” (1985) 30 J L.S.S. 130, 133.
5Proposmon 18(2) (para. 2.55).

*We propose that a-heritably secured loan should be- excepted from the upper ﬁnan(nal hm:t
on the indebtedness of a debtor applying for a scheme. -
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him to keep the house, and other cases in which the scheme could come into
operation while the heritable creditor called up his security. We think that
if debt arrangement scheme procedure is to be a ground of calling-up a
standard security, the security should expressly so previde and- that such-a
consequence should not be a statutory standard condition of such a security.'
Moreover, while we propose elsewhere? that references to “apparent insol-
vency” (or “notour bankruptcy”) in irritant clauses in-Iegat documents should
in future be presumed to include a reference to an order appointing an
administrator in a debt arrangement scheme, this presumption sheuld not
apply to references to apparent insoivency in heritable securities.

4.171 In our view, to enable a heritable creditor to value his security and
rank for the balance in a debt arrangement scheme would be too complicated
a solution. We propose therefore that a heritably secured debt should not be
included in a debt arrangement scheme unless and until the heritable creditor
had either discharged his security, or realised the security subjects, oracquired
them by “foreclosure” in partial satisfaction of the debt. It should, however,
be made clear that a scheme was competent which assumed' that payments
would be made outside the scheme to account of ‘a debt heritably secured over
the debtor’sresidence. Thus, we have proposed above’ that a scheme application
should be entertained only if it appeared to the sheriff that the debtor’s
resources left to him. after meeting “daily needs” would be . sufficient to yield
a minimum sum for creditors: and we further propose that it should be made
clear that “daily needs” for this purpose may include periodic payments
required to be made by the debtor outside the scheme in respect of a security
over his residence. Whether there was a need for such payments would also
be animportant factor taken into account by the sheriff in considering whether
to confirm a scheme which assumed that such payments would be made. We
also propose that the sheriff having jurisdiction over a debt arrangement
scheme should be empowered to make.an order requiring a heritable creditor
who had exercised his power of sale under a heritable security to pay to the
administrator the balance of the net proceeds of sale which would otherwise
be payable to the debtor as owner of the subjects. The order should authorise
enforcement by diligence of the sum payable as if it were a debt due to the
administrator, and the expenses of the diligence, if not met by its proceeds,
would be met by the fruits of the scheme in priority to creditors’ claims, which
failing by the public purse. .

4.172 Securities over moveables. In the case of contractual securities over
moveables (e.g. pledges and assignations of life assurance policies or shares*),
the secured creditor should also have the option of realising the security
subjects and ranking for the balance by applying for late inclusion or
discharging the security and ranking in the scheme for the whole debt. It
would be too complicated to allow the creditor to value his security and rank
for the deficiency.

4.173 Interest. Where a contractual security secured payment of interest on

1$ee Conveyancing and Feudal Reform (Scotland) Act 1970, Sched. 3, para. 9.
?Recommendation 4.46(1) (para. 4.311).

See para. 4.70. :

“We deal later with securities created by operation of law, such as hypothecs and liens.
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the debt, the creditor would be entitled to recover interest in full out of the
proceeds of sale of the secured subjects notwithstanding the existence of a
composition scheme. In ranking for the unsecured and unpaid balance of the
- principal sum and interest after realisation, however, the rules as to interest
on unsecured debts outlined above would apply.

4.174 We recommend:

(1) An interim order sisting diligence and a debt arrangement scheme
should not affect the entitlement of the creditor under a contractual
security to exercise the rights and remedies by which his security is
enforceable (such as rights of calling-up the security, entry into
possession, ejection from heritage, realisation of the security subjects,
and acquisition of the subjects by foreclosure in default of sale).

(2) A debt secured by a contractual security over heritable or moveable
property of the debtor (as distinct from the property of a.cautioner or
other co-obligant) should be excluded from the scheme unless and-until
the creditor had discharged the security, or sold the security subjects
under his power of sale, or acqulred them in partial satisfaction of the
debt.

(3) Provision should be made amending the Conveyancing and Feudal
Reform' (Scotland) Act 1970, Schedule 3, paragraph 9 {which makes
it a standard condition in a: standard. security that the debtor shall be
held in default when the proprietor of the security subjects has become
insolvent) to make it clear that the proprietor should: not be held
insolvent for the purposes of that paragraph by reason only of the fact
that a: debt arrangement scheme has been: applied for or confirmed.

(4) In determining whether the debtor’s resources after meeting his “daily
needs” would exceed the “minimum product threshold™ for scheme
applications recommended above, the sheriff should be empowered,
but not requlred* to- treat as “dally needs™ payments by the debtor
outside a scheme in respect of a security over his residence.

(5) The sheriff should be empowered to make an order requiring a heritable
creditor who had exercised his power of sale to pay to'the administrator
the surplus proceeds: of sale otherwise due to the debtor The order
should be enforceable by diligence.

(Recommendation 4.23; clauses 15(7)(a), 17(4) (a) 23(1)(g), 26(4),
28(1)(g) 37 and 41(1) Schedule 7, paragraph 15.)

(b)- Debts enforceable by sequestrauan under the landlord’s or superior’s
hypothec or by poinding of the ground .

4.175 As explained above," sequestration. for rent under the landlord’s

hypothec, sequestration for feuduty under the superior’s hypothec, and
poinding of the ground are diligences whereby special kinds of security,
created by operation of law rather than by contract, are enforced. In a
sequestration, full effect is given to the landlord’shypothcc and partial effect
is given to a poinding of the ground by a secured. creditor executed within 60

'See paras. 3.39 and 3.40.
2Bankruptcy (Scotland) B111 1984 clause 48(6) replacmg Bankruptcy (Scotland} Act 1913 s.
115:
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days before, or on or after, the date of sequestration, limited to interest on
the debitum fundi for the current half yearly term and for the previous year.
We propose to review these forms of diligence in due course with a view to
possible reform or abolition, but meantime we think that they should be
treated in debt arrangement schemes in the same way as securities created
by contracts.

4.176 We recommend:

(1) An interim order sisting diligence and a debt arrangement scheme
should not affect the right of a creditor to use the “security diligences”
of poinding of the ground or sequestration under the landiord’s or
superior’s hypothec. : T

(2) Any debt enforceable by poinding of the ground or sequestration under
the hypothecs should be excluded from a scheme unless and: until the
creditor agrees not to use those remedies to enforce that debt.
(Recommendation 4.24; clauses 15(8), 18(8), 20(3) and (7), 23(1)(g),
28(1)(g)and 41(1).) g |

(c) Debts secured by creditors’ liens or rights of retention over goods or papers
4.177 Our consultation revealed disagreement on what should be the effect
of a debt arrangement scheme on creditors’ rights of retention or lien over
goods or papers.? Such rights enable a creditor in possession of goods or
papers belonging to the debtor to retain possession until the debt is paid (e.g.
a repairer’s lien for the cost of his services; a solicitor’s or accountant’s lien
over papers for his fees; or the unpaid seller’s lien over the goods sold).
Generally the ereditor can only sell the. goods if he obtains a warrant of the
court® or, in the case of the unpaid seller’s lien, gives the buyer notice of
intention to re-sell.* In a sequestration, the ereditor must surrender the articles
subject to the lien but is given a preference for the debt secured by the. lien.’
In the case of liens over corporeal moveables, the true worth of the lien to
the creditor is the sale value of the goods; in the case of a lien over papers,
the true worth of the lien to the creditor consists in. withholding the use of
the papers from the debtor as an inducement to payment, since the papers
are not marketable.® We think that in the case of a lien over moveable goods
(other than papers), the solution should be similar to that proposed for a
contractual security (such as a pledge): the creditor sheuld not rank i the
debt arrangement scheme unless and until either he had realised the goods
(under the court’s warrant where necessary) in partial satisfaction of the debt
or the lien had otherwise ceased to have effect. In the case of a lien over
titie-deeds, accounts and other papers the creditor should rank in the debt
arrangement scheme in the same way as an unsecured creditor but should be
entitled to retain the papers during the currency of the scheme. On discharge
of the debt at the termination of the scheme or, as the case may be, on

'Bankruptcy (Scotland) Bill 1984, clause 36(6) replacing Bankruptcy (Scotland) Act 1913, s.
114,

2Consultative Memorandum No. 50, Proposition 24(2) (para. 2.69).

3Gibson and Stewartv. Brown & Co. (1876) 3 R. 328; Parker v. Brown & Co. (1878) 5R. 979.

4Sale of Goods Act 1979, s. 48(3). -

STrain and Mclniyre v. Forbes 1925 S.L.T. 286.

®Parkerv. Brown & Co. (1878) SR. 979, 981.
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payment of the sums due under a time to pay decree mentioned at
Recommendation 4.17(3),! the lien should fly off, this being an exception to
the general rule that a discharge should not affect security rights. In view of
the peculiar character of liens over papers as a security not leading to sale,
this special solution seems justifiable.

4.178 We recommend:

(1) Debts secured by liens or rights of retention over goods other than
papers should be treated in the same way as debts secured by contractual
securities under Recommendation 4.23(1) and (2) (paragraph 4.174)
above.

(2) Debts secured by a lien over papers should be eligible for inclusion in
a scheme in the same way as unsecured debts and the scheme shouid
not affect the creditor’s right to retain possession of the papers during
the currency of the scheme. The lien should be discharged by a discharge
of the debt at the end of a scheme or on payment of the sums due under
a time to pay decree mentioned at Recommendation 4.17(3) (paragraph
4.143).

(Recommendation 4.25; clauses 15(7)(5), 23(1)(g), 28(1)(g) and-41(2).)

(d) Debts enforceable by compensation (set off) or retention of money
(balancing of accounts in bankruptcy)

4.179 The general rules of compensation (set off) under the Compensation
Act 1592 as developed by the common: law should apply where a debtor who
has applied for or obtained a debt arrangement scheme (a scheme debtor)
owes a liquid debt to one of his creditors who simuitaneously owes a liquid
debt to the scheme debtor. Under these rules, the two debts would be
“compensated” or set off to-the extent to which they corresponded in amount
(i.e. the lesser debt), the balance remaining being the debt due to, or by, the
scheme debtor. The debts must generally be liquid in the sense of presently
payable (not future or contingent) and ascertained or immediately ascertainable
(not disputed or uncertain as to liability or amount). '

4.180° Where one of the parties is bankrupt, liquid debts can only be set off
if the other party acquired right to the debt, as original creditor or assignee,
before notice of bankruptcy.? In technical language, there must be “concourse
of credit and debit”? before such notice. One at least of the main policies
underlying this rule-is to-prevent a bankrupt’s debtor from buying debts due
by the bankrupt at a low figure and setting them off at face value in a
subsequent bankruptcy process to the prejudice of the general body of
creditors.* In bankruptcy. processes, where the bankrupt is divested of his
estate, the date of divestiture is taken as. implying notice of bankruptcy.’
Where the bankrupt is not. divested of his estate (as would be the case: in a

‘Para. 4.143. L

“Bell, Commentaries, vol- ii, p. 123; Goudy, p. 554.

*That is to say, the parties must be debtor and creditor in the: debts simultaneously and each
party must be debtor in the same legal capacity (e.g. personal or as trustee) as he is creditor.

‘Goudy, pp. 554-5; Liquidators of Highland Engineering Ltd: v. Thomson.1972 S.C. 87, 91;
Cauvin v. Robertson (1783) Mor. 2581. ' : :

*Bell, supra; Goudy, p. 555.
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debt arrangement scheme) but is merely in “apparent insolvency” (notour
bankruptcy) or absolute insolvency, it seems that set off is only competent
if the bankrupt’s creditor acquired right to the debt before actual notice of
the bankruptcy or insolvency and possibly in goed faith without the purpose
of achieving set off.” We think that the common law should regulate any
question of set off of liquid debts involving a scheme debtor. We propose
below that registration of a debt arrangement scheme should not imply
constructive notice of the existence of such a scheme:* accordingly it would
not imply constructive notice of bankruptcy for the purpose of the rules on
set off.

4.181 The foregoing rules relate to set off between liquid debts. ¥nder the
doctrine known as “balancing of accounts in bankruptcy”, the restriction noted
above that an illiquid debt cannot be set off against a liquid-debt is relaxed.
The main policy reason is that it would be unjust to require a creditor of a
bankrupt to pay a liquid debt in full while he received only a-dividend for his
illiquid (future, contingent or disputed) claim in the sequestration or trust
deed.? So, subject to certain limitations,* the creditor in anilliquid claim against
a-bankrupt has a right to retain a hqmd debt due by him to the bankrupt until
his illiquid claim becomes  liquid debt, and then to set off the two debts. >One
limitation is that the debt must have been acquired before notice of bankruptcy
since, as m the case of compensation under the 1592 Act, there must be
concourse of debit and credit before then.® We have proposed that in a debt
arrangement scheme, the creditor in an illiquid (future, contingent or disputed)
debt would be excluded from the scheme until the debt became liqui.d and
since the insolvent party is normally the debtor in the illiquid claim,” a question
of balancing accounts in bankruptcy should in practice rarely arise in a scheme
application. If the debtor were to raise an action for payment of a liquid debt
against a party whose illiquid debt was excluded from a scheme, we think that
the common law should determine whether a plea of retention with a view
to eventual set off should be allowed, against the background of our
recommendation that registration of a debt arrangement scheme would not
imply constructive notice of insolvency.®

| 4.182 We recommend:

(1) No statutory rules are needed to regulate questions of compensation
(set off) of liquid debts, or of retention of illiquid debts for the purpose

See Encyclopaedia; vol. 13, p. 13 (article by Gloag); Goudy, pp. 555-6; Erskine, Institute, 111,
4, 18; Bell, Commentaries, supra.

°See Recommendation 4.38 (para. 4.267).

*Goudy, p. 550. A subsidiary reason is that retention by the bankrupt’s creditor is inconsistent
with the creditor’s right to obtain a warrant for diligence in security of an illigunid claim due by
the bankrupt.

“The plea of retention must not involve double ranking in the sequestration for the same debt,
and the claim on which retention is pleaded must be acquired by the creditor in good faith and
not involve a breach of a contract or fa1r understanding between the parties; Encyclopaedia, vol.
13, pp. 14 and 15.

5Mdl v. Paul (1825) 4 S. 219; Smith v. Lord Advocate (No. 2} 1981 S.L.T. 19.

*Mill v. Paul, supra; Taylor's Tr. v. Paul (1888) 15 R. 313.

"Wilson, Law of Scotland Relating to Debt (1982) p. 191: cf. Borthwick v. Scottish Widows Fund
(1864) 2 M. 595 where the insolvent party was creditor in an illiquid claim against an insurance
company which had a liquid claim against him.

8See Recommendation 4.38 (para. 4.267).
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of eventual compensation, in cases where one of the parties has applied
for or obtained a debt arrangement scheme.

(2) In applying, however, the common law rule that compensation, or
retention and compensation, of a debt due to an insolvent person
against a debt due by him cannot be competently pleaded where there
was no concourse of credit or debit before notice of bankruptcy, the
registration of a debt arrangement schieme should not byitself be treated
as giving such notice.

{Recommendation 4.26; clause 38(2).)

(e) Debts secured by recourse against co-obligants y :

4.183 The debtor may be liable along with a co-obligant, such as a co-debtor
or cautioner (guarantor) in respect of the whole or part of a debt included
in a debt arrangement scheme. Since many consumer as well as commercial
debts are secured by guarantees granted by relatives, friends, workmates or
business associates of the debtor, specific provision is necessary to deal with
such problems.as can be anticipated. A scheme may affect other kinds of
co-obligants, moreover, such as wrongdoers jointly and severally liable in
delict or persons jointly and severally liable as principals under contracts. In
short, we are concerned here with any cautioner or. other co-obligant who,
on paying all: or part of the debt, would acquire a right of relief against the
debtor which he may wish to vindicate by claiming to be included. in the
debtor’s.scheme. ‘

4.184 We think that a debt secured by a right of recourse against a co-
obligant should be included in a debt arrangement scheme if and insofar as
it was payable by the debtor but unpaid at the first notice date. It would be
unfair to the co-obligant, and if the co-obligant were insolvent, possibly unfair
to the creditor, to require the creditor to recover first from the co-obligant.
Where the creditor had a “real security” granted by the debtor over his
property as well as a “personal security” or right of recourse against a. co-
obligant, the debt should be excluded from the scheme unless and until the
creditor discharged, realised or “foreclosed” the security as mentioned above.
This exclusion should not however apply where the real security had been
granted over the co-obligant’s property rather than the debtor’s property.

4.185 Ogn analogy with sequestration law, it should be provided by statute
that any right of recourse by a creditor against the co-obligant should not be
prejudiced by either (a) the inclusion of the creditor’s debt in a scheme or
the acceptance by the creditor of a disbursement under the scheme, or (b)
the debtor’s discharge from liability for the debt at the end of a scheme? (which
would be of importance in a.composition scheme). _ R

4.186 If a co-obligant of a bankrupt pays. the debt in: full, he may require
the creditor to grant an assignation of the debt to him and may then rank in
the sequestration in subrogation for the creditor in respect of the right of
relief to which he is entitied® and indeed may rank in the sequestration without

'Recommendation 4.23(2) {para. 4.174). C L
*Compare Bankruptcy (Scotland): Bill 1984, clause 57(1) replacing Bankruptcy: (Scotland). Act

1913, s. 52. , o _ _ _ )
*Goudy, pp. 562-3; Gloag and Trvine, p. 803 et seq. -
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obtaining a formal assignation.! On the other hand, if the creditor has rankea
and drawn a dividend from the bankrupt’s sequestration, a co-obligant who
pays the deficit cannot rank in the sequestration, because to allow a second
rankmg of this type would give that particular debt a preference over other
debts.? It appears to us that this common law rule against double ranking
should apply mutatis mutwndzs in debt arrangement schemes. As we observed
in our Report in Bankruptcy:®

“From the point of view of other creditors, the bankrupt has incurred one
debt and one debt only and the fact that the creditor has secured collateral
ohligations from another person should not entitle that debt to a doubie
ranking.” :

We do not think that this matter can be left to the common law since: the
common law rule against double ranking only applies in those bankruptcy
processes (such as sequestrations ortrust deeds for creditors) where the debtor
is divested of -his estate, and not in processes. (such: as. private composition
contracts) where there is no divestiture. We propose. therefore that the
implementing legislation should expressly provide that where after the first
notice date a co-obligant pays the unpaid balance of the full amount of the
debt (not the composition in a composition scheme) or if the co-obligant’s
liability is less than that of the scheme debtor, where he pays the unpaid
balance of the full amount (not the compos:tlon) of the part of the debt for
which he is liable, and thereby acquires a right of relief against the debtor,
then the co-obligant may apply to the administrator to vary the scheme or
draft scheme by subrogating him for the original creditor to the extent of his
right of relief. In no other circumstances however should a co-obligant be
entitled to have a claim of relief arising after the first notice date. against the
debtor included in a debt arrangement scheme. The foregoing rule shouid
apply to schemes providing for payment of debts in full as well as composmon
schemes. The scheme may break down so that the debts may not in fact be
paid in full, and to allow a co-obligant who had paid part of a debt to rank
in a scheme in addition to, and not in place of, the original creditor would
be to give that debt a preference in the disbursements under the scheme made
before it broke down.

4.187 If the co-obligant paid part of the debt prior to the first notice date,
the partial payment would be deducted from the amount of the debt for which
the creditor ranked. The co-obligant’s claim of relief against the-debtor could
then be mcludecf in the scheme since it would not mfnnge the rule against
double ranking.*

4.188 The precise terms of a contract of caution may be held to exclude
ranking on the principal debtor’s estate by a cautioner e.g. where the cautioner
has agreed not to prejudice the creditorin any competition or ranking process.®

Moreover, where the cautioner’s Ilablhty is less than that of the pnnclpal

'Goudy, p. 562, footnote (d); Gloag and Irvine, supra.

*Goudy, pp. 561-2.

Para. 16.27. A prohibition of deuble ranking in debt arrangement schemes was agreed on
consultation: Consultative Memorandum No. 50, Proposition 23 (para. 2.68).

‘Goudy, pp. 562-3; Mackinnon v. Monkhouse (1881) 9 R. 393.

*Compare Thomson v. Latta (1863) 1 M. 913, 920. S

®Harvie's Trs. v. Bank of Scotland (1885) 12 R. 1141.
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debtor, in construing the contract of caution a somewhat fine distinction is
drawn between a cautioner’s guarantee of the whole debt subject to limited
liability on his part (which is construed as precluding ranking by the cautioner
. on the principal debtor’s estate to enforce his right of relief)! and a guarantee
of part only of the debt (which is not so.construed).? Accordingly the legislation
allowing subrogation in a scheme by a co-obligant to vindicate a right of relief
should not override any agreement expressly or impliedly prohibiting the
co-obligant from claiming subrogation.

4.189 Where the co-obligant had paid the unpaid-balance of the whole debt,
he would rank in place of the creditor on the whole future disbursements
under the scheme which would otherwise have been paid to the creditor.
Where the co-obligant’s liability was less than that of the scheme debtor and
he paid the whole amount of the part of the debt for which he was liable, we
propose that he and the original creditor would rank on the original creditor’s
share of future disbursements in such proportions as would secure, so-far as
practicable, that the amounts to which they were entitled under the scheme
were satisfied at the same. time. The following example may illustrate the
principle involved. _

EXAMPLE _

Scheme provides for composition of 50% .

Debt due by scheme debtor to original creditor ‘ - £1,000
. sum due to original creditor under scheme £ 500
less amount already disbursed by administrator £ 100

leaves amount due to the original creditor under the scheme £ 400

Total li-ability of co-obligant.to original creditor duiy paid £ 600
<. sum due to co-obiig#nf under scheme (50%) £ 300
. sum due to-original ereditor under scheme (£400-£300): £ 100

- creditor and co-obligant rank on future disbursements of the original creditor’s share:in
the scheme in the proportions of 25% to the original creditor and 75% to the co-obligant.

The foregoing example also ﬂlustrates the principle that the creditor receives
the full benefit of his right of recourse against the co-obligant (£600) plus a
composition of the balance of the £1,000 debt from the scheme, (50% of
£400=£200) while the co-obligant receives a composition of his nght of relief
(50% of £600=£300). In cases where the original creditor’s debt had been
included “late”, the sums due in terms of the scheme would be satisfied partly
by dlsbursements by the administrator under the scheme and partly. by
payments under a decree such as we recommend above.’ However, the
disbursements made by the administrator would be apportioned in the
proportions just mentioned since the implementing legislation would reqmre
such apportionment to be made “so far as practicable”.

4.190 - It would be both unnecessary and' undesirable to attenipt to make

dem.
*Veeiich v. National Bank of Scotland 1907 S.C. 554
*Recommendation 4.17(3) (para. 4.143).
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comprehensive statutory provision regulating the very complex rights and
liabilities of a creditor, scheme debtor and co-obligants in cases where one
or more of the co-obligants is or are also insolvent. Apart from the prohibition
of double ranking, the leading common law principle is that the creditor may
rank on all the bankrupt estates simultaneously provided that he does not
draw mere than 100p in the pound in all.! We think that the courts would
apply this principle where one or more of the insolvent co-obligants obtained
a debt arrangement scheme and that legislation is unnecessary.

4.191 The “late” inclusion in confirmed schemes of debts.owed to contingent
and other creditors would, under our proposals, normally be a matter to be
decided by the sheriff in his discretion. We think, however, that where
inclusion was merely a matter of a co-obligant repla.cmg wholly or partially
a creditor already included in'a confirmed scheme, then the administrator
should be entitled to effect the subrogation on a s:mple application by the
co-obligant. *We have already proposed that a contingent creditor should have
an option to stay out of a scheme and enforce his debt in full on the termination
of the scheme or to apply for late inclusion and these options would be
available to a co-obligant having a right of relief. A co-obligant, however,
should be put to his choice between those options within a short period after
making the payment entitling him to subrogation. The reason: for this is that
the creditor, on receiving payment. of the full amount of his debt from the
co-obligant, or the administrator and co-obligant, would be required (as
recommended above?) to intimate that fact to the administrator who would
then be obliged to cease disbursements to that creditor and to apply to the
sheriff to vary the scheme by excluding the debt. But the exclusion of the debt
would not be appropriate if a co-obligant elected to be included in a scheme
and became entitled to rank on future disbursements in subrogation for the
original creditor. We think therefore that a co-obligant should be entitled to
be subrogated for the creditor to the extent of the amount due to him under
his right of relief only if he applied to the administrator for subrogation within
a short period, say 14 days, after making the payment, or last payment, by
virtue of which he became entitled to rank in the scheme.

4.192 On the model of the procedure proposed. for excluding debts from
draft schemes before confirmation,* there should be a simple administrative
procedure for the adjustment by the administrator of a d:raft scheme where
subrogation was applied for before confirmation.

4,193 We recommend

(1) A creditor’s right of recourse against a scheme debtor s co-obligant
should not be affected by the inclusion of the debt in a scheme, or by
the creditor’s acceptance of a disbursement under the scheme, or by
the discharge of the debtor’s liability to the creditor at the end of a
scheme. ~

(2) Where after the first notice date:

'Goudy, pp. 563-4.

*This would be modelled on the procedure proposed at paras. 4.277 and 4.288 below for
subrogating the assignee-of a debt in place of the original creditor.

*Recommendation 4.19 (para. 4.153).

‘See Recommendation 4.19(5) (para. 4.153).
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(a) a co-obligant pays the unpaid balance of the full amount of the
debt (not the composition in a composition scheme); or
(b) if the co-obligant’s liability is less than that of the scheme debtor,
where the co-obligant pays the unpaid balance of the full amount
(not the composition) of the part of the debt for which he is hable,
and thereby acquires a right of relief against the scheme debtor, then
the co-obligant may apply to the administrator to vary the scheme or
draft scheme by subrogating him for the original creditor to the extent
of his right of relief. In no other circumstances should a co-obligant be
entitled to have a claim of relief, acquired after the first notice date
against the debtor, included in a debt arrangement scheme.

(3) Where the co-obligant’s claim of relief arises by virtue of his payment
of part of the debt, he should rank along with the original creditor on
the original creditor’s share of future disbursements under the scheme
in such-proportions as will secure, so far as practicable, that the sums
due to. the original creditor and the co-obligant under the scheme are
satisfied at the same time.

(4) The common law should regulate questions: of ranking where one or
‘more of the co-obligants is or are insolvent.

{5) There should be a simple procedure whereby the administrator could
-effect the subrogation of a co-obligant in the: creditor’s place in a draft
scheme or confirmed scheme.

6) A co-obligant should be required to make his election between
subrogation in a confirmed scheme and remaining outside the scheme,
within a short period (say 14 days) after the payment was made by
virtue of which he became entitied to subrogation.

(Recommendation 4.27; clauses 27(6), 28(4)(b) and 34.)

(8) Debts. due. -under regu_lated agreements and related securities under
Consumer Credit Act. 1974, and unregulated hire purchase and conditional
sale agreements

4.194 Existing law. Though the effect of sequestratmn on regulated agree-
ments and securities under the Consumer Credit Act 1974, and on judicial
orders- under Part IX of that: Act controlling the enforcement of such
agreements, is not specifically regulated by statute, some: provision seems
necessary in the context of debt arrangement schemes. Hire purchase and
hire contracts and other credit transactions involving reservation of title or
the grant of a security normally provide that the creditor or owner may
terminate the agreement and exercise other-contractual remedies (such as
acceleration of payments and-repossession of goods) in the event of the debtor
or hirer becoming notour bankrupt (in- future, “apparently insolvent”) or
being sequestrated or granting a- trust deed for creditors- or entering into a
composition contract,! and such a provision would normally in future include
an application for a debt arrangement scheme.? (The agreement may alter-
natively provide that such states of bankruptcy terminate the agreement ipso
facto.) Other credit agreements (e.g. loan agreements) not involving reser-
vation of title or a security may provide for such contractual remedies as

'E.g. Gow, The Law of Hire Purchase in Scotland (2nd.edn ) P 196
“See Recommendation 4.46(1) (para. 4.311).
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acceleration of payments in the event of insolvency. Under the 1974 Act the
creditor must give written notice of seven days before exercising his remedies.!
Since insolvency is not a remediable breach of contract, an insolvent debtor
cannot prevent the running of the period of notice, but he may apply to the
court for judicial control of enforcement under Part IX of the 1974 Act. -

4.195 Judicial control of regulated agreements under Part IX is exercised
mainly through the following orders:

(1) A time order under section 129(2)(a) for payment by msta]ments by the
debtor or hirer or a surety (guarantor) of sums owed.underany regulated
agreement or a security (e.g. a guarantee) (i.e. arrears owed at the tune
when the order is made);

(2) A time order under section 129(2)(a) and 130(2) for payment by
instalments by such a person of future sums due under a regulated hire
purchase or conditional sale agreement which, though not payable by
the debtor at the time when the order is made, would if the agreement
continued in force, become payable under it subsequently;

(3) A time order under section 129(2)(b) for the remedymg by the debtor
 or hirer within a specified penod of any non-monetary breach of a
regulated agreement;

| (4) An order under section 1 30(6). varymg or revoking a time order;

(5) An order under section 131 protecting property of the creditor or owner
under a regulated agreement pending proceedings under the 1974 Act;

(6). An order for financial relief of a hirer under section 132 (for repayment
of sums paid by the hirer, or reducing or extinguishing sums owed by
the hirer) available when the owner has recovered possession of the
goods without an action or obtains a delivery order in an action;.

(7) A “return-order” under section 133 for the return of any goods comprised
in a regulated hire purchase or conditional sale agreement (not merely
“protected goods”) or a “tramsfer order” under section 133 (a “split
order”) for the transfer of title to the debtor of some goods and the
return:of the remainder to the creditor;

(8) An ancillary order under: section 135(1) attaching condmons to, or
suspending the operation of, any term of a (statutory Of COMmmon law)
. order made in reiation te a regulated agreement; .

(9) An ancillary order, for variation of an agreement, under section 136
which provides that the court may “make such provision as it considers
just for amending any agreement or security i consequence of a term
of the order”;

(10) A combination of some of the above orders, e. g. the, equivalent of a
postponed order for specific delivery under the Hire Purchase {Scotland)
Act 1965 would be a return order under section 133 suspended under
section 135 pending comphance with a time order under section
129(2)(a).

4.196 A time order under section 129(2)(a) would not, by itself, prevent the
owner or creditor from exercising his contractual remedies of termination or

11974 Act, ss. 76 and 98.
199



repossession of “unprotected goods” on the debtor’s insolvency but an ancillary
order under section 136 varying the agreement or a return order under section
133 (relating to goods held under a regulated hire purchase or conditional sale
agreement) suspended under section 135 pending compliance with a time
order, or a common law decree for delivery (e.g. relating to goods held under
a regulated consumer hire agreement) suspended by an order under section
135 pending such compliance, might do so." In the case of a time order relating
to a regulated hire, hire purchase or conditional sale agreement, where the
debtor or hirer is in: possession of the goods, he is treated as “a custodier of
the goods under the terms of the agreement” (if t1tle has not passed to him)
even though the agreement has been terminated.* In such a case, the effect
of the time order 18 not to revive the terminated agreement but rather to
create a new statutory agreement which has the same terms as the original
agreement, except as regards payment obligations regulated by the time order
and except as varied. by the court under section 136, and which has effect for
so long as the deb-tor- retains possession, apparently even: if the time order is
later revoked.’ It will be seen that time orders under section 129(2)(a) for
payment by instalments which could be superseded by a scheme may be
associated with orders (relatmg for example, to the possession, ownership or
delivery of goods comprised in a regulated agreement) which cannot be readily
superseded by a scheme. Further, the practical effect of certain orders under
Part IX of the 1974 Act may be to prevent the inclusion of debts in a scheme
where under our proposals it is a condition precedent of inclusion that the
creditor should first exercise or waive his contractual remedies (e.g. security

rights*).

4.197 Secured debts due under regulated agreements. We have recommended®
that a debt secured by a contractual security over property of the debtor (such
as a heritable security or pledge) should be excluded from a scheme unless
and until the security was discharged, or the secured property realised or
acquired in default of sale in partial satisfaction of the debt. In principle we
think that this rule should apply to debts due under regulated agreements
secured by a contractual security over the debtor’s property. The enforcement
of the security would continue to'be subject to the provisions of the-1974 Act,
including those on judicial control in Part IX of the Act. For so long as:the
secured debt was not included in a: scheme, existing orders under the 1974
Act would continue in operation after confirmation of the scheme. If an order
under Part IX was applied for after confirmation: of the scheme, the sheriff’s

decision whether or not to make the order would be reached. in the light of

the existence of the scheme.

4.198 Unsecured debts due under regulated agreements. In the case of
unsecured debts due under regulated agreements, we think that since a debt
arrangement scheme would apply in principle to all such debts once they
became payable and undisputed, the debtor’s obligations of payment should
so far as practicable be regulated by the debt arrangement scheme rather than

'Goode, “The Consumer Credit Act 19747, [1975] C.L.J. 79, 117-8.
21974 Act, s. 130(4).
*Goode, The Consumer Credit Act (1979) p: 326.
“See Recommendatiom 4.23(2) (para. 4.174).
*Idem.
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by a monetary time order under section 129(2)(a) of the 1974 Act. The
debtor’s admitted insolvency would create a new situation. It would be
anomalous if an unsecured debt subject to a time order was always excluded
from a scheme with the result that the unsecured creditor was not bound by
the general composition of debts under the scheme. '

4.199. Debts under hire purchase and conditional sale agreements Since most
hire-purchase and conditional sale agreements entered into by a.debtor subject
to a debt arrangement scheme will be regulated under the 1974 Act, we have
found it convenient to deal with such: agreements here, though our proposals
relate to unregulated agreements as well as regulated agreements. We have
considered three options on debts due under hire purchase and conditional
sale agreements. Flrst to focus discussion on a solution adopted or proposed
in other countries,! we sought views in our Consultative Memorandum No.

50% on whether the creditor should be compelled to elect between his remedy
of repossession and his remedy of claiming sums due under the comntract by
ranking in the scheme, but baving used one remedy, he would be barred from
using the other. The argument for this approach is that repossession, while
causing hardship to the debtor, is often of little value to the hire purchase
creditor.’ On. consultation, the few who commented rejected this solution.
The Scottish Association of Citizens Advice Bureaux thought that it would
be unfair to the creditor, unduly reducing his property rights. The Law Society
of Scotland thought that if the debt arrangement scheme provided for payment
in full, the hire purchase creditor should be required to rank in the scheme,
but that if it provided only for a composition, the creditor should be entitled
to rank in the scheme in respect of any deficit arising after re-sale of the
repossessed goods: in na circumstances, they said, should: the creditor be
obliged to elect between the two remedies. In our view, the safeguards in the
1974 Act must be taken as adequately protecting hire purchase debtors and
there seems no reason why hire purchase debtors fortunate enough to obtain
a scheme shouid be in a better position than other hire purchase debtors.

4.200 Second, we considered whether a hire purchase creditor* should be
obliged to rank for arrears accrued to the first notice date, since a hire purchase
agreement is not.a form of security in strict law. Under this option, if payments
outside the scheme were kept up:but further default then occurred, the hire
purchase creditor could exercise. his. contractual remeshies mcludmg reposs-
ession and realisation® and opt either to-rank in the scheme for the deficit on
realisation or stay out of the scheme and enforce the deficit in full after
termination of the scheme. We reject such a solution as unduly complex
requiring complicated provisions on, for example, whether or how the net
proceeds of sale of the repossessed goods should be ascribed to the arrears
originaily included in- the scheme or to the sums for which the creditor had
not yet ranked in the scheme. Furthermore, a time order and other orders

E.g. U.S. Bankruptcy Report, pp. 165-6; Tassé Report in Canada, pp. 93-4; A.L R.C. Report
No. 6, pp. 28-30; Draft E.E.C. Directive No. C80/7 of 27.3.1979, article 9.

ZParas. 2.56 to 2.63, Proposition 19.

*Crowther Report, para. 6.6.45. Most goods taken on hire purchase are motor vehicles or
household goods and the repossession value is generally low: ibid, para. 6.6.46.

*The same considerations apply to creditors in conditional sale agreements. -

Subject in the case of a regulated hire purchase agreement to judicial control under the 1974
Act.
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under the 1974 Act would be applicable only to the sums for which the
creditor had not yet ranked in the scheme and it is not easy to see how this
would work in practice.

4201 We propose therefore the adoption of a third SOlllthl'l namely that
sums due under a hire purchase (or conditional sale) agreement should not
be included in a scheme unmless and until (@) the agreement had been
terminated, and (b) if by virtue of section 130(4) of the 1974 Act the debtor
were treated as a “custodier of the goods under the terms of the agreement”,!
until he ceased to be so treated. The effect would be that a hire purchase
creditor would not rank in a scheme for arrears of hire purchase instalments
until the hire purchase agreement was terminated. On termination we would
expect that the hire purchase creditor would exercise the normal contractual
remedies. of acceleration of payments and repossession and realisation of
goods comprised in the agreement, and rank for any deficit on realisation..
If, however, the debtor in the hire purchase (or conditional sale) agreement
fell to be treated as a “statutory custodier of the goods under the terms: of
the agreement” by virtue of section 130(4). of the 1974 Act for so long as he
retained possession of the goods without becoming owner of them, there
would in effect be a new statutory agreement corresponding to: the original
agreement (except as regards payment obligations regulated by a time order
under section 129(2)(a) and except as varied under section 136) but not
terminable by the creditor so that the creditor could not exercise his contractnal
remedies of repossession or realisation of the goods. In such a case, we
envisage that the creditor would apply for a return order or a transfer order
under section 133(1) or a common law order for delivery of goods to the
creditor havmg the effect of terminating the new statutory agreement.’

4.202 Effect. of scheme on. orders under 1974 Act, Part IX Where a debt
subject to a time order for payment by. instalments under section 129(2)(a)
of the 1974 Act was included in a scheme, either on confirmation: of the
scheme or on variation of the scheme in a creditor’s application to include
the debt, the confirmation order or variation: order as the case may be should
have the effect of revoking the time order. An application for revoecation of
the time order should be unnecessary. To- avoid inconsistent dual regulation:
of nstalment payments by a scheme and a time order, it should be incompetent
for the court to make a time order relating to an included debt while the
scheme was.in force and it should be provided by act of sederunt that any:
application by the debtor for a time order should state that the debt cencerned'
was not included in'a scheme

4.203 The foregoing rules of- _mclusion;and- automatic ref"-z.ocation= would apply
to cases where: only a time order for payment by-instalments. under section
129(2)(a): (or that section as read with section 130€2)) of the 1974 Act was
involved. In more complicated cases involving, in addition to a time order
under section 129(2)(a), other types of order, (such as a time order under
section 129(2)(b) for remedying a non-monetary breach, or a return order,

or a transfer order, or an order suspending the exercise of contractual

'See para. 4.196 above for an explanation of this expression.
’In some cases, the creditor may also-have to apply for the revocatlon of t1me order as
proposed in para. 4.203 before the debt could be included.
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remedies, or imposing conditions, or varying a regulated agreement, or one
or more orders of those types combined with an instalment time order), it
would not be right to lay down any rule revoking the order on inclusion of
the debt since such orders apply or may apply to matters other than the
payment of debts. In such cases, we think that to avoid inconsistent dual
regulation of payment by a monetary time order and a scheme, the debt
should not be included in the scheme unless the creditor obtains from the
court an order under section 130(6) revoking the monetary time order.
Moreover, consequential provision would be needed under which, where a
scheme application was pending or a scheme had been confirmed and the
creditor applied for revocation of a monetary time order, the court would
have an express power, on revoking the time order, to vary or revoke any
other order made in relation to the debt, or to the agreement under which
the debt was owed, under sections 129(2)(b), 131, 133, 135 or 136 of the 1974
Act. Thus for example, if a return order or common law delivery order had
been suspended under section 135 pending compliance with a time order
under section 129(2)(a), the court on revoking the time order could revoke
the suspension order under section 135 so as-to- make the return order or
delivery order have immediate effect.

4,204 Orders for financial relief of hirer. Under the 1974 Act; section 132,
where the owner under a regulated consumer hire. agreement recovers
possession of the goods without an action or the sheriff orders delivery of the
goods to the owner, the sheriff may inter alia make an order that the obligation
to pay the whole or any part of a sum owed by the hirer to the owner in
respect of the goods should cease. We propose that where at the first notice
date an application under the 1974 Act, section 132 or an action for delivery
of goods under a regulated consumer hire agreement was pending, the debt
should be excluded from the scheme until the application or action was
disposed of and it was'knewn what the amount of the debt will be.” If a debt
subject to a regulated consumer hire agreement had already been included
in a draft scheme or a confirmed scheme, and the sheriff subsequently ordered
under section 132 that the obligation to pay.the debt should cease, we envisage
that the rules relating to- the payment of debts outside a scheme described
above® should apply. :

4,205 We recommend:

(1) Where a debt secured by a contractual security ever the property of
the debtor was payable by the debtor under a regulated agreement
under the Consumer Credit Act 1974, or under: a related “security”
(e.g. a guarantee), it should be excluded from a scheme in accordance
with the general rule on secured debts recommended. above.* Time
orders and other orders under the 1974 Act relating to the debt should

!See para. 4.195 above. S ' : ,

2This is the same as the solution for orders re-opening extortionate credit agreements proposed
at paras. 4.132 to 4.133 above, except that in the case of a regulated consumer hire agreement,
the hirer must be allowed to apply for relief after the first'notice date in his scheme application
since his right to apply for relief may not arise till after that date whern the creditor delays
recovery of possession or a possessary action.

*See paras. 4.149 et seq.

‘Recommendation 4.23(2) (para. 4.174).
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not be affected by the scheme unless and until the debt was included
in the scheme. The same rules should apply to debts under regulated
agreements being enforced by adjudications or enforceable by poinding
of the ground.'

(2) A debt due by the debtor under a hire purchase or conditional sale
agreement, whether regulated under the 1974 Act or not, should be
excluded from a scheme unless and until (¢) the agreement had been
terminated and (b) if by virtue of section 130(4) of the 1974 Act the
debtor were treated as custodier of the goods in terms of the agreement,
until he ceased to be so treated. '

(3) Where a debt was subject to a time order for payment by instalments
under section 129(2)(a), or that section as read with section 132, of the
1974 Act, then:

(a) if another order relating to the debt, or to the agreement under
which the debt is owed, was in force, being an order made under:

section 129(2)(b) (remedying by debtor or hirer of a non-monetary
breach of agreement);

section 131 (protection order);

section 133 (return order or transfer order relating to goods
comprised in a regulated hire purchase or condmonal sale
agreement);

section 135(1) (order attaching conditions to, or suspending the
operation of, any ordermade inrelationtoa regulated agreement)
or

section 136 (variation of agreements or securities),,

the debt should be excluded from. the scheme until the order under
section 129(2)(a) had been. revoked under section '130(6) or had
 otherwise ceased to have effect;
(b) if another order mentioned in the foregoing list relating to the debt
- or agreement is not in force, the debt may be included in the scheme
on its confirmation: or by variation, and the order confirming or so
varying the scheme should have the effect of revoking the order under
section 129(2)(a).
(4) Where a scheme application was pending or a scheme had been
. confirmed and the court revoked a time order under section 129(2)(a),
the court should have power to vary or revoke any other order
mentioned in paragraph 3(a) above made in relation to the debt, or the
agreement under which the debt was due.

(5) In the case of a debt due by the debtor as hirer under a regulated
consumer hire agreement, where at the first notice date an application
under the 1974 Act, section 132(1) (financial relief of hirer), or
proceedings in which the court may make an order under section 132(2),
were pending, the debt should be excluded from thie schieme until the
application.or proceedings were disposed of..

(Recommendation 4.28; clauses. 15(5)(a) and. (b) 15(6), 18(5)(c),
23(1)(f) and (g), 28(1)( f) and (g), 28(5), Schedule 7, paragraph 21.)

‘Recommendations 4.14(3) (para. 4.118) and 4.24(2) (para. 4.176).
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(9) Preservation of creditors’ ether rights and remedies

4.206 In general, we consider that an interim order sisting diligence and a
debt arrangement scheme should not affect the rights and remedies for
enforcing payment of debts other than the ordinary medes of diligence
applicable to unsecured debts. Accordingly, we propose that any legislation
following on this repert should expressly “save” such rights or remedies. This
would preserve not only the security and other rights discussed above but also
remedies which, though not given by law expressly for the:purpose of enforeing
debts, are in fact used for that purpose. Such remedies include the threat of
disconnection of supply of gas and electricity for nonvpayment of charges, and
ejection and removing for non-payment of rent.

4,207 Gas and electricity charges. The British Gas Corporation and the
electricity boards.should be required to rank in the debt arrangement scheme
for arrears of gas and electricity charges. accrued to the first notice date. In
the case of the supply of gas or electricity to the debtor’s residence, we would
expect that the administrator in preparing the scheme would make allowance
to the debtor of sufficient income to keep up payments of gas and electricity
for his residence as these would be part of normal “necessaries”.

4.208 There should not however be any restraint on the fuel boards’ powers
of disconnection.? Under their Code of Practice, the fuel boards will not
disconnect supply if the. defaultmg customer agrees to make regular payments
for future supply and to pay off arrears in reasonable instalments. These
arrangements are not unlike those under a debt arrangement scheme with the
difference that in a composition scheme, the arrears would not be payable
in full. It should be for the fuel boards to determine in a particular case
whether there was a sufficient ground for discontinuance of future supply.

4,209 In relation to subsequent default, the fuel boards would have the
same rights as a “subsequent creditor” or contingent creditor to apply:for late
inctusion, or revocation, or to wait till after the termination of the scheme
and to enforce their subsequent debts in full.

4.210 Rent. In general, the same solution should apply to-rent arrears as to
fuel debts. A landlord should rank in a debt arrangement scheme for remt
arrears accrued before the first notice date and should: be entitled to apply
to have arrears arising after that date included in a scheme. Where the rent
related to the debtor’s residence, and no court proceedings for recovery of
possesston: had been:initiated, it. would be assumed in preparing the scheme
that the debtor would keep up payments outside the scheme; and, where the
rent related to property other than the debtor’s residence, the fact that the
landlord might terminate the lease might be relevant in determining whether
a debt arrangement scheme should be confirmed.

4.211 In some cases, an action by the landlord for recovery of possession
of the debtor’s residence for non-payment of rent might already have been
commenced, and this may have been adjourned under the Tenants’ Rights
Etc. (Scotland) Act 1980 or the Rent (Scotland) Act 1984 to allow an

"The background law on these topics is described at paras. 3.103 ef seq. in the context of time
to pay decrees and orders.
2As to these powers, see para. 3.115 above.
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arrangement for payments of arrears to have effect. In some of these cases
the arrangement may have been imposed by the court as a condition of the
adjournment.’ As mentioned in Chapter 3, however, in some courts it is
common practice, at least in cases under the 1980 Act, to use such an
adjournment merely as a trial period to determine whether or not the debtor
is. able and willing to make regular payments towards his arrears: if the trial
is'successful, the action is then sisted on the basis of an-informal arrangement
between the debtor-and his landlord.

4.212 The existence of any of these arrangements would have to be taken
into account in deciding whether to make a debt arrangement scheme; but,
if a scheme were made, there would then be a question as to what effect that
scheme should have on any arrangement in the possessory action. In our
view, the inclusion of rent arrears in the debt arrangement scheme should not
prejudice any right which the landlord might have to seek a possessory decree
in a court action, and it would then be for the court entertaining that action
to- determine in the circumstances of the case whether the action should be
adjourned or sisted to-allow payment of arrears through the debt arrangement
scheme to be made or whether a possessory decree should be granted.

4,213 We recommend: | |

(1) Any legislation introducing debt arrangement schemes should make it
clear that an interim order sisting diligence and a scheme would not
affect creditors’ remedies other than the dﬂlgeuces enforcing unsecured
debts. |

(2) In particular, such an order or scheme should. not affect the rights of
the electricity and gas boards to discontinue supply to a defaulting
customer nor the right of a landlord to recover possessmn for non-

payment of rent.
(Recommendation 4.29; clause 41.):

(10) Effect of scheme on negative prescription of debtor’s obligation to pay -

4.214 Under the law on negative. prescription,’ an obligation to pay a debt
is extinguished if a “relevant claim” (such as the raising of a court action-or
the execution of diligence?*) is not made by the. creditor, or the debtor does.
not “relevantly acknowledge” the subsistence of the obligation, foracontinuous
period of five or 20 years (according to the kind of debt). If the prescriptive
period is “interrupted” by such- a claim or acknowledgement, the part of the
prescriptive period which had already elapsed is cancelled and a new
prescriptive period commences from the date of interruption. Under bank-
ruptcy legislation, a creditor’s petition, or the submission of a claim: by'a
creditor, in a sequestration interrupts prescription on the creditor’s debt,’ and
we considered whether the procedures for inclusion of a debt in a debt
arrangement scheme should also have the effect of interrupting prescription.

'See 1980 Act, s. 15(1).

*See para. 3.107. o

3Prescription and Lmntatlorr (Scotland) Act 1973 ss. 6and 7.

‘Ibid., s. 9(1). '

Stbid., s. 9(1)(b) as ongmally enacted; and as amended by the Bankruptcy (Scotland) Bill 1984,
Sched. 7 para. 3.
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It would however be difficult and complex to list all the acts which should be
treated as interrupting prescription: for example, should the list include
objections by an excluded creditor to a scheme application or applications for
revocation of a scheme? Moreover, such a list would not cover: all the cases
of creditors who would require protection from the running of prescription.
For example a creditor holding a warrant for diligence oemitted from a scheme
for whatever reason should, we have proposed, have the option (which is not
available in sequestrations) of staying out of the scheme: and enforcing his
debt in full after termination of the scheme or of applying for late inefusion.
In the meantime he counld not interrupt prescription by diligence. A debt
arrangement scheme may subsist for three years and in some cases five years,
with minor further extensions.and, especially in the case of debts subject to
the short negative prescription of five years, the dangers are obvious. It would
be wrong to encourage a creditor to take steps, such as objecting to a scheme
or applying for revocation of a scheme, simply to interrupt prescription.

4.215 Inthese circumstances we propose the adoptionof a different approach.
Section 6(4)(b) of the Prescription and Limitation (Scotland) Act 1973 provides
that in computing the short negative prescriptive period, any period during
which the creditor isunder legal disability (by reason of nonage or unsoundness
of mind") shall not be reckoned as, or as part of, the prescriptive period. The
disability does not “interrupt” the prescriptive period (in the technical sense
of cancelling the old period and starting a new period?) but lengthens the
prescriptive period by the period of legal disability. We consider that a similar
principle should apply to debt arrangement scheme proceedings with the effect
of lengthening the period of both the short and the long negative prescriptions.

4,216 We recommend:

In computing the short negative prescriptive period of five years under
section 6 of the Prescription. and: Limitation {Scotland) Act 1973, and the
long negative prescriptive period of 20 years under section 7 of that Act,
none of the following periods, namely: -

(a) the period after the first. notice date while a scheme application was
pending; . o |

(b) the period when the sheriff’s. order disposing of a scheme application
was appealable or subject to appeal;

(c) the period while a scheme was in force,
should be reckoned as, or as part of, the prescriptive period.
(Recommendation4.30; Bill, Schedule 7, paragraph 18.)

Section E. -Functions, recruitment etc. of administrators of debt arrangement
schemes = - -

4.217 Because of the central position of the administrator in preparing and
obtaining confirmation of a draft scheme and thereafter in premoting the
smooth operation of the scheme and. keeping it under review,. it would be
essential to ensure that suitable persons are appointed to act as administrators.

11973 Act, 5. 15(1).
21973 Act, 5. 6(3).
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4.218 In allocating functions as between the sheriff and the administrator,
regard must be had to the fact that there are no “judicial officers” within the
Scottish Court Service equivalent to the English High Court masters or county
court registrars. Accordingly, we propose that the main decisions and orders
on the confirmation, variation, and termination of a scheme and the discharge

of the debtor, should be made by the sheriff.

4.219 The main functions of the administrator would thus be executive or
procedural rather than “adjudicatory” in character. In summary, these
functions would include those in the following list (which.is not exhaustive):

(i) to intimate to creditors copies of the interim order sisting diligence;

(ii) to interview the debtor and explain the nature of the procedure and
the debtor’s rights and duties in connection with it;

(iii) to check the statement of affairs lodged with the debtor’s application
and to interview the debtor to ascertain his financial position; if
necessary to prepare-a new statement of affairs;

(iv) to check that the application is within the statutory limits of
competence and may be entertained by the sheriff;

(v) in appropriate cases to obtain the sheriff’s authority for an adver-
tisement for creditors’ claims or for valuation of items of the debtor’s
property and, if necessary, to obtain an undertaking from the debtor
not to remove or dispose of items of property;

(vi) to assess whether a scheme was feasible, i.e. that the debtor would
be likely to comply with a scheme;

(vii) after such informal contacts, if any, with creditors as he thought fit,
to serve on creditors a formal notice inviting them to verify theu'
debts or to claim interest;.

(viii) to-explain to the debtor the various types of scheme (extension: of
time, composition, or combined extension and composition). and,
in consultation with the debtor, to prepare a draft scheme containing
the debtor’s proposals for payment, and to serve it with relative
documents on creditors and co-obligants; '

(ix) where appropriate, to adjust the draft scheme by including omitted
debts, or excluding newly satisfied debts or subrogating co-obligants
or credltors assignees and if necessary to- re-serve the adjusted
scheme; - : :

(x) on receipt of any ob}ectlons to the scheme to. ascertain whether
agreement can be obtained. as between the parties and, if not, to
arrange a hearing before the sheriff;

(xi) to attend a hearing on objections or any other hearing before the
sheriff and to intimate the sheriff’s decisions and orders;

(xii) to receive payments from the debtor under a scheme and _to'disburse
~ them in dividends to the creditors periodically;
(xiii) to keepthe operation" of the scheme under review;

(xiv) to make reports on request, to the creditors included in the scheme
on the manner in which the debtor was performing his obhgatlons
under the scheme;
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{xv) to supervise, and to report to the sheriff on, the debtor’s compliance
with a provision of the scheme requiring dlsposal of items of property;

(xvi) to deal with the subrogation in the scheme of assignees of creditors
and co-obligants of the debtor, and to perform any necessary
functions in connection with apphcatlons for variation or revocation
of a scheme;

(xvii) to contact the debtor if he defaults, ascertain the reason for defauit,
and if necessary apply to the sheriff for vamation or revocation of
the scheme;

(xviii) to apply to the sheriff for the debtor’s discharge on the termination
of a successful scheme; and

(xix) to comply with any regulations on obtaining his own dlscharge from
the office of administrator.

4,220 In our Consultative Memorandum No. 50, we invited views on the
type of person who should be eligible for appointment as administrator, and
in particular whether they should be sheriff clerks or full-time officials of the
sheriff clerks’ departments or unpaid, part-tune volunteers appointed from
a list of persons recruited from the community.' On consultation, reactions
were divided. The Scottish Association of Citizens Advice Bureaux said that
the administrator should not be a Citizens Advice Bureau volunteer because
“the post needs a full-time commitment. Secondly, the ]ob capability includes
executive functions which are totally alien to advice givers. Lastly, the job
if filled by CAB vol‘unteers would prejudice the impartiality and approachability
of the CAB service™. In their view, an administrator would have to be a court
official on a similar grade to a sheriff clerk.

4.221 The Society of Messengers-at—Arms and Sheriff Officers pointed out
that some officers of court already operate informal debt arrangement schemes,
or debt pooling arrangements, for both consumer and commercial debtors;
that they had deep knowledge and experience of debtors and debt problems;
and that they were well placed to keep schemes under review because they
already make visits periodically to debtors in therr area.

4222 The Law Society of Scotland thought that, while it might be possrble
to secure a debt’ counse}fimg service by way of volunteers, a debt arrangement
scheme system requiring a service of volunteer adiministrators would ot be
practicable. The Law Society did not think that the sheriff court staff, as
presently organised, could accept the additional burden of operating the
schemes. Apart from certain specialists in bankruptcy and liquidation, they
would tequire extensive training on such matters as assessing whether a
scheme should be made (having im mind the specialities of bankruptcy
preferences, which ‘the Society argued should apply in debt arrangement
schemes, and of gratuitous alienations and fraudulent preferences) and
ad]udlcatmg on claims. They suggested therefore that the administrator should
be a chartered accountant specialising in bankruptcy work, possibly supple-
mented in the remote areas by solicitors. The costs of administration would
be a charge on the debtor’s.payments, or in cases where the scheme was not
confirmed, or broke down, or ylelded insufficient mcome by the Exchequer.

Proposition 34 (para. 2.134).
209



4.223 The Scottish Law Agents Society was sceptical of the need for debt
arrangement schemes, and pointed to the increase in the pressure on the time
of the sheriff and court staff, which was already severe in many areas. They
thought it necessary to ensure that a large additional bureaucracy should not
emerge and tentatively suggested that administrators should be recruited from
local authority social work departments.

4.224 We note that the Hughes Report on Legal Services in Scotland
recommended that high priority should be given to developing a money
management counselling service in Scotland, in consultation with Citizens
Advice Bureaux and social workers.' Such a service might provide ultimately
a source for the recruitment of persons qualified to act as administrators, but
since it is not known whether or when the proposal will be implemented,
other provision would require to be made at least in the meantime.

4.225 While we appreciate the difficulties involved in securing sufficient
traming for sheriff clerks, and while we acknowledge that the resources of
the sheriff court are under pressure, we are firmly of the view that the function
of administrator should, at least in the normal case, be performed by the
sheriff clerk, or 2 member of his department. The sheriff clerk has easy and
regular access to the sheriff; he has an existing staff, office facilities, record
system, and an accounting system subject to government audit; he already
collects. instalments under criminal fines orders and compensation orders and
in the latter case makes disbursements to members of the public.? Itis envisaged
that in cases where the debtor’s affairs were complicated by gratuitous
alienations, or unfair preferences, or by other factors, the sheriff could refuse
the application. ' ;

4.226 'There was no dissent on consultation from the suggestion that
administrative duties of this kind would not be the best way of employing the
skills of social workers, especially as they are already over-extended by their
present duties. They might be regarded by creditors as over-sympathetic to
debtors and conversely their relationship with their client—thie debtor—might
be prejudiced. Provision of administrators should not be a.local’ authority
function since the local authority will often be an important creditor. The
appointment of a sheriff officer would be regarded by some as inconsistent
with his duty of executing diligence, which. he may require to do-if a scheme
is revoked. We doubt whether funds would be available to pay professional
fees to chartered accountants and solicitors, and. without adequate remuner-
ation, they would have little incentive to act. S -

4.227 While we think that sheriff clerks or their subordinates would normally
require to act as administrator, we think that it should be possible for the
Secretary of State for Scotland, perhaps after experience of the working of
the legislation has been obtained, to make one or more statutory instruments
enabling other manpower resources to be tapped, whether throughout

'(1980; Cmnd. 7846) para. 12.10: the Report recommends that the function of developing the
service is to be entrusted to a newly constituted Legal Services Commission. The C.R.U. Debt
Counselling Survey (1980) contains a wealth of valuable information: on the existing “generalist”
and specialist debt counselling agenciesin Scotland. ' R g S

’If our recommendations on conjoined arrestment orders in. Chapter-6 were implemented, he
would perform similar duties under such orders. Do S T
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Scotland, or in particular sheriffdoms or sheriff court districts. Following the
making of the statutory instrument relating to a court district or districts, the
sheriff principal would compile and maintain a list of suitable persons who
would be eligible for appointment as administrator. The Secretary of State
should also be empowered to make regulations governing bonds of caution
securing the due performance of the administrator’s functions; resignation
and removal from office; casual vacancies and other 1nc1dental matters.

4.228 It should be competent for profegsmnal persons (such as accountants
or solicitors) to-accept office as administrator on condition that they would
be remunerated, and their remuneration should be governed by regulations
made by the Secretary of State with consent of the Treasury. In such a:case,
the remuneration would be a prior charge om the debtor’s in-payments if a
scheme was confirmed.- Any unpaid fees not met from that source (e.g.
because the scheme terminated early), and the fees imcurred in connection
with a scheme application which was refused, would be met out of public
funds.

4.22% We reconmmend:

(1) The legislation following on this report should provide that sheriff
cierks, and their deputes and assistants, should be eligible for appomt-
ment as.administrator..

(2) It should, hewever, be. competent for the Secretary of State to institute

arrangements whereby, throughout Scotland or in particular sheriff

- ' court distriets, it would be competent for the sheriff to appoint a person
from a list compiled by the sheriff principal.

(3) Subordinate legislation should govern such matters as resignation,
removal from office, discharge and replacement for any necessary cause
and, in the case of administrators who are not sheriff clerks or their
assistants, caution and (where the administrator does not consent to
act gratuitously) remuneration.

(4) Persons appointed from the list should be entitled to elect either to act
gratuitously or to require payment of fees as a condition of acceptance
of office. The fees would be & prior charge on payment made by the
debtor under a confirmed scheme but to the extent that the fees were
not so paid, they should be-met by public funds
(Recommendatlon 4.31; clause 36. )

Section F. The pfbbedure in scheme dpplzcaitons :

4.230 Regulation of procedure. In view of the distinctive and novel character
of applications for. debt arrangement schemes, (“scheme apphcanons”) we
have ventured to make full and detailed recommendations.as to the relevant
procedural rules which we propose should be largely embodied in primary
legislation. These rules could be supplemented by procedural rules in an act
or acts of sederunt made by the Court of Session under its. existing wide
powers.! We have not thought it necessary to submit detailed recommendations
on the procedure in applications for variation or revocation of schemes or for

'Sheriff Courts (Scotland) Act 1971, 5. 32.
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discharge of debts which, we propose, should be regulated by act of sederunt
so far as regulation is necessary.

4.231 Lodging application. An apphcatlon for a debt arrangement scheme
would be initiated by the debtor lodging in the sheriff court an application
in a form prescribed by act of sederunt together with a statement of the
debtor’s affairs. As recommended later," in relation to all procedures available
to a debtor under the legislation foIl'owing on this report, the sheriff clerk or
his depute or assistant would be obliged, on request, to furnish the debtor
with information as to the procedure to-be followed in a scheme application
and to assist the debtor in the completion of the forms. of application and
statement of affairs.” The competent authorities may wish to consider whether
the application could be lodged by post or only “across the counter”. The
application and its relative statement of affairs would have to contain safficient
information to enable the court to check whether the scheme application was
competent and could be entertained. :

4.232 Appointment of administrator. If the application appeared on the face
of it to satisfy the conditions of competence, the sheriff would make an order

appointing an administrator.

- 4.233  Administrator’s initial functions. At the same time as appointing the
administrator, the sheriff would pronounce an interim order sisting diligence
and the administrator’s first duty would be to intimate copies of that interim
order to the known creditors. The administrator would interview the debtor
with a view to (a) assessing the debtor’s financial circumstances; (b) explaining
to the debtor the options open to him in making proposals for payment to
his creditors through the medium of a debt arrangement.scheme; (c) assessing
whether any assets could or should be disposed of for payment of debts under
the scheme out of the proceeds of sale; and (d) assessing generally whether
a debt arrangement scheme would be feasible in the circumstances of the
case. The order of priority of performing these functions would vary with the
circumstances of each case.

4.234  Statements of the debtor’s affairs. A statement of the debtor’s. affairs
completed by the debtor would be lodged along with his application and at
a later stage of the procedure, the same statement, or a fuller statement
prepared by the administrator, would be sent to creditors and co-obligants
of the debtor entitled to object to the scheme, along with the draft scheme.
The statement served on creditors would require to give a full itemised account
of the debtor’s income, property and liabilities in order to provide the sheriff,
the creditors and other interested persons with a full picture of the debtor’s
financial position as a basis for considering the proposals for payment set out
in the draft scheme. It might be found by experience that the statement of
affairs lodged with the application should be less full (and therefore perhaps
less dauntmg to applicants for schemes) than the statement circulated to
creditors since it would be designed mainly to enable the court and the
administrator to check that the financial conditions of competence of schemes

!See Recommendation 9.6(1) (para. 9.31). .
*We-also propose that court dues would not be exlglble see Recommendatlon 9. 6(5) (para

9.31).
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were satisfied. The administrator could then elicit from the debtor and other
sources the fuller information required for the final statement of affairs
circulated to creditors. The contents and form of the statements of affairs
should be regulated by act of sederunt, but we suggest that the statement
circulated to creditors should disclose the following information:

(a) the debtor’s name, address and occupation (whether employed, self-
~ employed or unemployed) his or her Hability (if any) for dependants
(e.g. wife and children supported by debtor and the children’s ages),
whether alimented in cash or in kind, and particulars of any award of
aliment or periodical allowance agamst or in favour of the debtor;

(b) details of any creditors holding a decree for payment which had not
been satisfied and information on whether any debt had been or was
being enforced by a diligence on the dependence, in security or in
execution;

(c) details of other debts presently due (including electricity, gas, rent and
rates arrears) and of any court action-or decree, or any order controlling
enforcement under the Consumer Credit Act 1974 relating to those
debts; details of any future, contingent or other debt which would be
excluded from the scheme;

(d) whether the debtor’s residence is owned or rented by him; in the case
of an owner-occupier, information as to any heritable security; and
particulars of any other land or buildings' owned or rented by him and
of any security; '

(e) information as to moveable goods, especially goods not likely to be
exempt from poinding, owned by the debtor, together with a reasonable
estimate of their value; this would cover not only details of any car
owned by the debtor but also non-essential household goods together
with a reference to any hire purchase or conditional sale agreement
affecting the goods;

(f) details of co-debtors or guarantors liable along with the debtor;

(g) particulars of cash, shares or other savings of the debtor and his or her
Spouse; ' '

(h) information as to the income of the debtor from all sources (the items
here varying according as the debter was employed, unemployed or
self-employed) and perhaps also as to the over-all income of the debtor’s
household;

(i) a list of the contmumg expenses requiring: ta be met by the debtor to
enable him and his dependants to maintain a reasonable standard of
living, including food, clothing, outgoings on the heme (rent, secured
loan payments, hire purchase or hire payments. on. necessary goods,
rates, house insurance premiums, heating and lighting charges) and
also periodic.subscriptions to trade unions or professional bodies, and
the cost of transport to and from work. The statement should show:all
the continuing payments which the debter proposed to make outside
a scheme while the scheme was in force.

The statement served on creditors should be accompanied by a declaration
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by the debtor that the statement is a full and accurate statement of his financial
affairs.* |

4.235 Public advertisement for claims. In our Consultatlve Memorandum
No. 50° we suggested that, while the application for a scheme and the interim
order appointing the administrator should be available from public court
records to the public (e.g. credit rating or reference agencies), in the interests
of existing and prospective creditors, advertisement might alse be made in
the Edinburgh Gazette. No advertisement should be made in the newspapers
because the resulting intrusion on privacy and embarrassment might deter
debtors from applying for a scheme. On consultation, however, several bodies
argued that there should be provision for advertisements inviting creditors
to lodge claims, at least in some cases. One body suggested that the normal
rule should be advemsement subject to the sheriff's power to dispense with
the requirement. Another body suggested advertisement in one newspaper
and the Edinburgh Gazette.

4.236 The object of an advertisement would primarily be to- ensure that
creditors were not erroneously omitted from a debt arrangement scheme.
Since a debtor would not obtain a discharge or compesition in respect of a
debt not inlcuded in: a scheme, he would have a strong interest to-disclose all
debts. As stated above, if a credltor were erroneously omitted, he would have
the right to apply for late inclusion or revocation of the scheme or to wait il
the termination of the scheme and to: enforce his debt in full by diligence. In
any event, there is mo guarantee that an advertisement would be seen by an
omitted creditor. In the circumstances, we propose that, as a general rule
there should be no public advertisement in the Edinburgh Gazette or
newspapers. for creditors’ claims, but the sheriff should have power, on the
administrator’s application, to permit such an advertisement if he were
satisfied that there was likely to be an eligible creditor who had not been listed
in the statement.of affairs or otherwise identified: by the- administrator. In
general, we think that advertisements for claims should be kept to-a minimum
as an undesirable intrusion on the debtor’s privacy, and as a possible deterrent
to debtors from applying for debt arrangement schemes. We propose that the
cost of the advertisement would be met by the debtor.

4.237 Verification of debts. Within a period prescribed by act of sederunt,
the administrator should serve on each creditor known te the administrator
whose* debt was eligible for inclusion in the scheme a-notice which would state
the amount of the creditor’s debt as at “the first notice date” and require the
creditor to inform: the administrator in writing within 10-days (i) whether he
accepted: that:the amount was. correctly stated and, if not, to correct it, and
(iiy of any claim for interest on his debt accrued to: the-‘ first notice date'.
Failure to comply with the notice would debar the creditor from objecting
to the scheme on the ground that the debt or interest was erroneously omitted
or stated, unless he could show cause (e g that he had not received the
notice). ‘

LAny statement false in a material .pamcular made in a statutory declaratlon is-an.offence under
the False Oaths (Scotland) Act 1933 s. 2.
*Para, 2.87.
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4.238 We recommend:

(1) A scheme application should be initiated by lodging a form prescribed
by act of sederunt and a statement of affairs contalmng partlculars also
- prescribed by act of sederunt.

(2) If the application appears to satisfy the conditions of competen'ce” of
scheme applications, the sheriff would make an erder arppomtmg an
administrator.

(3) Within a prescribed penod the administrator shou:ld reqmre cr:edltm:s
within 10 days te verify their debts and state whether interest accrued

- before the.first notice date was claimed. Failure of a creditor to do so
would: normally bar him from objecting to the scheme on the ground
that the debt or interest was not included or was mcorrectly stated in
the scheme. : -

(4) There should be no advertisement for credltors clanns unless ordered
by the sheriff. The expenses of any advertlsement should be met by the
debtor.

(Recommendatlon 4.32; clause 19.)

4.239 - Protection of creditors’ mterests In seekmg to strike a fair balance
between the interests of debtors and creditors, we have already recommended
important measures to protect creditors, including among other things
recommendations that a scheme apphcatlon while it was pending, should not
prevent the attachment (as opposed to the sale or handmg over) of moveable
property by poinding or arrestment in commen form,” nor prevént the inhibition
of heritable property transactions,’ and also recommendatlons on damages for
wrongful diligence, on the recovery of expenses, on second poindings,” and
on prescription of the debtor’s obligations of payment.* Further, an application
for a scheme would not bar a creditor’s application for sequestration if-the
creditor could show undue prejudice in' an application to the sheriff for leave
to petition.’ Other safeguards include powers and duties to refuse a scheme
application and undertakings not to remove or dlspose of goods, to which we
now turn.

4.240 Powers to refuse scheme application apart from creditors’ objections.
In our Consultative Memorandum No. 50, we suggested that the administrator
should be entitled to apply to the sheriff for an order dismissing the debtor’s
application on ‘the ground that the application was not competent or that a
debt arrangement scheme would have no reasonable prospect of success.® We
also suggested a third ground, namely that the debtor had failed to disclose
all relevant information or to give assistance reasonably requested by the
administrator in connection with the proceedings or had othenmse failed to
carry out his duties. :

4.241 The proposals were accepted: but one body suggéstéd that the third
ground should be subject to the qualification that the principal criteria should

‘Para. 4.109; Recommendation 4.13(3)(a)—(d).
Para. 4.109; Recommendation 4.13(3)(f).

*Para. 4.148; Recommendation 4:18(2) to 4. 18(4)
“Para. 4.216; Recommendation 4.30.

*Para. 4.311; Recommendation 4.46(4).
6Pro;:vosition 9 (para. 2.36).
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be the first two and that the third ground should not lead the administrator

to apply for dismissal of the proceedings if he took the view that the scheme

had a reasonable prospect of success. We accept this qualification since,

notwithstanding the debtor’s lack of co-operation on a specific matter, the
scheme may be feasible and in the best interest of creditors.

4.242 We propose therefore that the sheriff, at any time while the scheme
application was pending, shouid be under a duty to refuse the scheme
application if he was satisfied that the debtor was unlikely to comply with a
scheme. This would cover cases where the scheme application had been made
in bad faith or where for other reasons it was clear that a scheme was not
feasible. The sheriff should also have a power (as opposed to-a duty) to refuse
an application if the debtor had failed to disclose information relevant to the
preparation of the scheme or had otherwise failed to co-operate with the
administrator. The sheriff would also-have a duty to refuse a scheme application
if he was satisfied that the conditions of competence were not met, or the
financial conditions (the £10,000 limit on indebtedness and the minimum
product threshold') were to a substantial extent not met, or that a scheme
application, though competent when made, had been superseded by an award
of sequestration (competently granted on the petition of a creditor unaware
of the scheme application or in pursuance of leave to petition-granted by the
sheriff under proposals made below) or trust deed for creditors or composition
contract. _

4.243  On or after refusing a scheme application, the sheriff would recall the
interim order sisting diligence. Generally we propose that the sheriff’s decisions
under the implementing legislation should be appealable, by leave of the
sheriff, on questions of law, and we propose that the recall of the interim sist
of diligence should net take effect till the expiry of the appeal days or the
disposal of any appeal against the refusal of the application. :

4.244 We recommend: |
(1) The sheriff at any time during a scheme application, acting on his own
or the administrator’s motion without objection by a creditor, should
~ have: ‘ '

(@) a duty to refuse a scheme application if he was satisfied that the
conditions of competence were not met, or the financial conditions
were to a substantial extent not met, or that the debtor was unlikely
to comply with. a scheme, or the application was incompetent by
reason of sequestration proceedings or a trust deed for creditors
or composition contract;. _ '

(b) a power to refuse a scheme application on the debtor’s failure to
disclose information to, or to co-operate with, the administrator.

(_2); The debtor should have an opportunity to make representations before
the sheriff reaches his decision. o

(3) On refusing the scheme application, the sheriff should recall the interim
order sisting diligence but the recall should not take effect until the
expiry of the days of appeal against the refusal of the scheme application

'See para. 4.72; Recommendation 4.9(5).
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or the disposal of any such appeal.
(Recommendation 4.33; clause 21.)

4.245 Undertakings not to dispese of or remove. property. Having regard to
the relatively limited scope of the restrictions on diligence while an application
for a debt arrangement scheme was pending,' and to the need to keep the
procedure simple, it should not be necessary to confer on the sheriff powers
to make interim orders preventing the debtor from voluntarily disposing of
his property to the prejudice of creditors, and affecting. the rights of third
parties transacting with the debtor, pending a scheme application.

4.246 Thus, until a debt arrangement scheme was made a credltor would
be able to register an inhibition in the personal registers, thereby preventing
the debtor from granting any voluntary conveyance (including any conveyance
in security) of his heritable estate. We considered whether the administrator
should be empowered to record in the personal registers a statutory notice
of litigiosity having a similar effect to an inhibition, but this. would seem to
be an unnecessary complication in a procedure which should be kept as simple
and inexpensive as possible. 'The administrator, ‘who would usually be a sheriff
clerk, would have to be given a statutory title to raise an action of reduction
to enforce the notice at public expense, and special provision would be
necessary regulating the duration of the notice including its cancellation if the
scheme application were unsuccessful, and as to its possible recall and renewal.
On balance, it seems better to rely on the creditors” powers to register
inhibitions which would effectively preclude disposal of heritable property.

4.247 Similarly, an interim sist of diligence would not prevent a creditor
from laying an arrestment against funds of the debtor in the hands of third
parties (e.g. bank accounts) notwithstanding the proceedings for a debt
arrangement scheme and this right, together with the right of other creditors
holding liquid documents of debt to claim an equal share of the arrested funds
under existing leglslatlon would seem to protect creditors adequately without
the need for new provisions conferring on the court or administrator special
powers to attach funds pendirnig debt arrangement scheme proceedings.

4.248 Not infrequently, the debtor may have praperty of value which had
not been poinded, arrested or affected by an inhibition. Again the scheme
may include a condition requiring the debtor to realise property in order to
make payment to creditors. out of the proceeds of sale.’ Clearly the debtor
should not be entitled to abuse the procedure by disposing of valuable
property. We propose therefore: that it should be: competent for the admin-
istrator to require the debtor to give an undertaking not to dispose of specified
articles of moveable property pending disposal of the seheme application. On
any breach of the undertaking, the sheriff would have a power to refuse the
scheme application; a duty of refusal would seem unnecessarily inflexible
since the breach might have been inadvertent and the scheme might be in the
best interests of creditors notwithstanding the breach.

'See Recommendation 4.13(3) (para. 4.109) above.

?Bankruptcy (Scotland) Bill 1984, Sched. 7, para. 10, replacing Bankruptcy (Scotland) Act
1913, 5. 10. '

*See Recommendation 4.4 (para. 4.47).
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4.249 We recommend:
The administrator should be empowered to require the debtor not to-dispose
of or remove property from a place in Scotland. The sheriff should have
a power to refuse the scheme application if the-undertaking was breached.
(Recommendation 4.34; clauses 20(6) and 21(3)(b).)

4.250 Power to-order valuation of items of property. We think that the court
should possess power to make a remit to. a sheriff officer or any other suitable
person such as a specialist valuator to make a valuation of items of the debtor’s
property. Such a power could be useful in deciding whether a provision should
be included in a scheme requiring the debtor to dispose of property and pay
the proceeds to the administrator for disbursement under the scheme, and
might be useful in other circumstances, which we think would be exceptional.
We think that the debtor should bear the expense of any valuation.

4.251 Werecommend: :
The sheriff should have power to order a valuation of items of property of

the debtor, the cost of which should be borne by the debtor.
(Recommendatlon 4.35; clause 22(3yand (4).)

Preparation and service of draft scheme, and title to object _

4.252 On the expiry of the 10-day period for verification of debts. and for
claims for interest, the administrator would prepare, or complete his pre-
paration of, a draft scheme. To ensure that the scheme would state the debtor’s
proposals for payment, not what the administrator thought that the debtor
should or could pay, the administrator would be required to prepare the draft
in consultation with the debtor and, as mentioned above, the-debtor would
be entitied to- withdraw his apphcatlon at any time. The administrator would
also complete his investigation of the debtor’s affairs. -

4.253 The administrator would serve, on the parties entitled to object to a
scheme, a copy of the scheme apphcatmn and of the draft scheme, a statement
of the debtor s affairs (being the statment lodged by the debtor as ‘checked
or revised by the administrator or a new statement prepared by the
administrator) and also a notice stating that objection may be made to the
scheme by notice in wntmg to the administrator within a prescribed period
after the date of service. We think that, as the Law Society of Scotland
suggested, three weeks would be an appropriate period, but the period should
be variable by act of sederunt in the light of experience. -

4.254 Toensure thatthe procedures were carried through reasonably quickly,
the service of the notice giving an epportunity to object should be effected
by the administrator within a period prescribed by act of sederunt after his
appointment but the sheriff would- have power to extend the penod on cause
shown. - ‘ :

4.255 We propose that the followmg persons would have a title to ob;ect
to the scheme, namely: .

(@) the creditors entitled to be included in the scheme;

(b) creditors excluded from the scheme under the rules proposed above
who may nevertheless become eligible for inclusion: under those rules,
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namely creditors in debts which at the first notice date were future;
contingent (including co-obligants of the debtor having contingent
claims of relief against him); disputed; due under agreements subject
to proceedings under the Consumer Credit Act 1974, section 132 or
139; secured by adjudications or contractual securities, or by liens over
goods enforceable by sequestration under the hypothecs or poinding
of the ground; or due under hire purchase or conditional sale agreements;

{¢) co-obhgants beound jointly and severally with the debtor even though
they may be debarred by contract from ranking in the scheme to recover
a-claim of relief against the debtor; :

(d) maintenance creditors not claiming arrears and so not mcluded in- the
scheme. - :

The creditors in category (b) would have a direct interest in whether a scheme
should be made since they would all lose the right to enforce their debts by
the ordinary modes of dlhge.nce for the duration of the scheme, and they
.would also have an interest in the terms of the scheme as being, potential
‘included creditors. Even “contingent creditors” (who:could include. persons
likely never to become true creditors at all). would have an interest since they
would lose the right to seek a warrant for diligence in security, and in some
cases the occurrence of the contingency might be-probable rather than remote,
as where. a.co-obligant was about to pay the creditor and rank in the scheme
by virtue of his right of relief. Probably every co-obligant would have an
interest to object to a scheme other than a co-obligant' who was severally
liable and had no contingent right of relief against the debtor. A co-obligant
havmg a contingent right of retief might be debarred by contract from ranking
in the scheme in competition with the creditor but would have an interest to
object since, during the currency of the scheme, he would be debarred' from
enforcing his right of relief by diligence. The scheme would preclude the
enforcement of maintenance and recall existing diligences enforcing main-
tenance though the maintenance creditor had not ranked for arrears. The
maintenance creditor would therefore have an interest to object. Accordingly,
the draft scheme and other documents would require to be served on all those
cred1tors

4.256 We recommend- '

(D Wlthln a pre&cnbed penod which may be extended by the shenff on
cause shown, the administrator should prepare a draft scheme and
serve it on the parties. entitled to: object te a scheme together with a
copy of the scheme application, a full statement of the debtor’s affairs
so far as known to the administrator, and-a notice giving an opportunity
to object in writing within three weeks (or other penod prescribed by
act of sederunt) after service.

(2) The following parties should be entitled to object to a schcme namely:
(@) the included creditors; - :
(b) excluded: creditors who may become ehglble for inclusion;

(¢) any co-obligant of the debtor who on paying the debt would acqmre
a right of relief against the debtor; and
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(d) maintenance creditors, though not ranking in the scheme for

arrears.
(Recommendation 4.36; clause 22(1) and (2).)

Obtaining confirmation of scheme by sheriff

4.257 On consultation,’ there was general agreement that meetings of
creditors should not be called in scheme applications. Such meetings would
unduly complicate the procedure and legislation since elaborate provision
would be required regulating the calling of meetings, proxies, quorums,
adjournments and the like. In the United States, where wage-earners’ plans
had to be accepted by a majority in number and value of creditors, experience
showed that few creditors bothered to attend meetings or even qualified to
vote by lodging claims. The U.S. Federal Bankruptcy Commission recom-
mended the abolition of creditors’ meetings and argued that an independent
determination by the court that a plan met certain statutory standards (e.g.
that the wage-earner’s plan is in the best interests of creditors and is feasibie
and the proposal for a plan is in good faith) provided the best protection for
creditors.” In England and Wales, the grant or refusal of an administration
order depends on judicial discretion and the creditors have only a right to be
heard.> In our Consultative Memorandum No. 50, we suggested certain
statutory guidelines or standards,* and while there was little dissent by
consultees, we think, on reflection, that general guidelines are unnecessary.

4.258 We also suggested that if a majority in number and. value of the
creditors objected to a draft scheme, the proceedings should be dismissed by
the sheriff. The Committee of Scottish Clearing Bankers thought that a
majority in value should suffice. On reflection, however, we reject both
solutions. A majority in value would require the valuation of securities, and
of future, contingent and disputed debts, which we rejected as too complex.
Moreover, if debt collection agencies, for example, were to adopt a policy
of objecting to schemes on principle, the legislation might become useless.

4.259 I no creditor objected to the scheme within the prescribed period,
the sheriff would confirm the scheme. A power to correct any minor error
(such as a drafting or arithmetical mistake) without re-service on creditors
might be useful. If a creditor did object, the administrator would intimate the
objection to the debtor, the other creditors and any co-obligants on whom
the application had been served. Having regard to the wide variety of
objections which: might be:made, to require a hearing in every case in. which
an objection was made would appear to be an unduly rigid rule. An-objection
~might relate to a minor matter which could be resolved without recourse to
afulthearing, such as a change in the specified intervals between disbursements
or even a small increase in the level of the debtor’s.in-payments. We suggest

'Consultative Memorandum No. 50, para. 2.82.

*U.S. Bankruptcy Report, pp. 162-3. - - -

*County Courts Act 1984, s. 112. The same solution is adopted in New Zealand for summary
instalment orders under the Insolvency Act 1967 (New Zealand) s. 146,

*Viz. (@) that the scheme has a reasonable prospectof success; (b) that the public interest does
not require the sequestration of the debtor’s estate; and (c) that it would otherwise be reasonable
to make an order confirming: thie scheme, having regard to ail the circumstances, including the
interest of any objecting creditor: Proposition 29(2) (para. 2.84). . Co
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therefore a flexible procedure whereby the parties would be given an
opportunity to make representations on the objection and only if agreement
was not reached as to whether a scheme should be confirmed or as.to its terms
would a hearing before the sheriff be held.

4.260 At any hearing, we would expect that the sheriff would allow the
creditors and any co-obligants concerned or their representatives,’ to question
the debtor as to his financial position and willingness or ability to meet his
obligations under the scheme, and also as to any conduct prejudicing creditors
which may be alleged or suspected, such as recent gifts to his family or
associates, or the granting of unfair preferences, or concealment, disposal or
undervaluation of assets, or collusive inclusion in the scheme of fictitious
creditors to the prejudice of the real creditors.

4.261 The sheriff should be under a duty to refuse the scheme application
if he was satisfied as to the mandatory grounds of refusal mentioned at
paragraph 4.244 above. Otherwise, he would have a discretion to confirm the
scheme application with or without modifications.?

4.262  Intimation of sheriff’s decision. The sheriff’s order confirming a scheme
and the scheme itself should be intimated by the administrator to the debtor,
and to the parties entitled to object. The order (but not the scheme) should
also be intimated to any employer who was operating an earnings arrestment
or a current maintenance arrestment agatmst the debtor’s earnings since we
have proposed® that the scheme should render those diligences ineffectual.
Where a conjoined arrestment order was being operated by the sheriff clerk
of the court in which the order confirming the scheme was made, the sheriff
would recall the conjoined arrestment order and that recall would be intimated
to the employer.* Where a conjoined arrestment order was being operated by
the sheriff clerk of a different court, the administrator would intimate the
confirmation order to that sheriff clerk, who would arrange for the recall of
the conjoined arrestment order and intimation of the recall to the employer.’

4.263 Where the sheriff refused the scheme application, he would at the
same time recall the interim sist of diligence. The refusal of the: application
would be mtimated by the administrator to the debtor, creditors and any
co-obligants who had recived copies of the scheme applicationr and the recall
of the interim sist would be intimated to the creditors affected by it.

4.264 The sheriff’s decision confirming a scheme should not take effect until
the days of appeal (which would be competent on.a question of law only) had
expired or any appeal taken had been disposed of. Intimation of the
confirmation of the scheme to an employer or sheriff clerk operating a
diligence against earnings would be effected only after the scheme had taken

'We propose at Recommendation 9:6(2) (para. 9.31) below that provision: should be made by
act of sederunt allowing lay representation in hearings under the legislation following this report,
including applications for debt.arrangement schemes. _

*The modifications could include an extension of the duration of the scheme to be a period of
up to five years in all; see Recommendation 4.2(3) (para. 4.41).

‘Recommendation 4.14(2) {para. 4.118). -

See para. 6.266, and Recommendation 6.50(1) and (2) (para. 6.270).

*Idem.
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effect: intimation to other parties would be made forthwith. The interim sist
of diligence would be recalled immediately since the order confirming the
scheme would itself preclude new diligences while the order is appealable or
subject to appeal.’

4.265 Werecommend:

(1) If no objections are made to a scheme, the sheriff should make an
~ order confirming it. It should be competent for him to modify it without
re-service on creditors to correct any error in it not materially affecting

the interest of any creditor. :

(2) Any objection should be intimated to the debtor and the creditors and
co-obligants entitled to object who should be given an opportunity to
make representations and, failing agreement as to the confirmation or
terms of the scheme, an opportunity to be heard.

(3) Following objections or representations by creditors, the sheriff sheuld
be under a duty to refuse a scheme application. on the same grounds
as require him to refuse such an application on his own or the
administrator’s motion in terms of Recommendation 4.33 (paragraph
4.244) above.

(4) In any other case, the sheriff shouid have a dlscretlon to conﬁrm the
scheme with or without modifications orto refuse the scheme application,
subject to the requirement to disregard objections.by preferred creditors
and creditors wishing to sequestrate proposed at Recommendations
4.11(3) (paragraph 4.96) and 4.46(5) (paragraph 4.311).

(5) An order confirming a scheme or refusmg a scheme application should
recall the interim sist of diligence. .

(6) The administrator should forthwith intimate an order confiming a
scheme (together with a copy of the scheme) or an order refusing a
scheme apphcatlon to the debtor, the creditors and’ co- obhgants who

_received copies of the scheme apphcanon On the coming into force
of the scheme, he should also intimate the order confirming the scheme
toan employer operating an earnings arrestment or current maintenance
arrestment, or to a sheriff clerk operating a conjoined arrestment order
in a different court.

(7) An order confirming a scheme or refusmg a sc:heme apphcatlon should
not take effect until the expiry of the appeal days or the disposal of any
appeal, but in the case of an order confirming the scheme, the recall
of the interim sist of diligence should take effect 1mmed1ate1y '
(Recommendatxon 4. 37 clause 24(1)—(4) and (7)—( 10).y

Sectzon G Pubhcanon, aperanon, vanatwn and termmat:on af debtanangement
schemes

4.266 Publication of debt arrangemenr schemes. We. propose that public
notice of debt arrangement schemes should be given by registration in the
register of insolvencies (formerly the Register of Sequestrations), which is a

'See Recommendation 4,14(1) (para. 4.118).
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public register kept under bankruptcy legislation’ by the Accountant of Court,?
but not by advertisements in the newspapers or the Edinburgh Gazette
Further, in each of the sheriff courts, the sheriff clerk should keep a register
of schemes which would be open to inspection: at all reasonable times by
members of the public on payment of a smrall prescribed fee. The registers
wouid contain particulars prescribed by act of sederunt of dlscharges of debts
and termmatlon of schemes as well ag the schemes themselves |

4,267 We recmmnend

Prescribed particulars: of schemes, dlscharges of debts and: termmatlon of
schemes should be registered in the register of msolvencnes and by each
sheriff clerk in a public:register for his own court.

(Recommendatlon 4.38; clause 38(1) and (3) )

4.268 Pay dedumon orders am:zllary to schemes On- consultanon, there was
general agreement with our suggestion® that the sheriff should be empowered
to make an order requiring payment of a. part of the debtor’s wages. or salary
to the administrator for disbursement to the creditors. In Chapter 6 below,

we recommend the introduction of new types of earnings arrestinent in Wthh
the deductions from earnings would be made in accordance with fixed rules
in order to avoid the need for a compulsory means. enquiry. In.the case of
a debt arrangement scheme, however, the periodic amounts which the debtor
could afford to pay to his credttors would already have been determined on
the basis. of the debtor’s voluntary disclosure of his means and, -accordingly,
a judicial order for deduction of earnings at source could be made without
a compulsory means enquiry. Such a pay deduction order would not be
inconsistent with the voluntary character of scheme applications: once a
scheme voluntarily applied for had been confirmed, a pay deduction order
would give some assurance, however imperfect; to credttors that the debtor
would comply with the scheme. The power to make such an order seems
essential even though the risk of larger deductions than would be possible
under earnings arrestments rmght deter some debtors from applying for
schemes.. There are precedents in bankyuptcy legislation. In. sequestratlons
under the. Bankruptcy (Scotland) Act 1913; the court (on the trustee’s
application) could grant a declaratory order vesting the bankrupt’s after-
acquired earnings in the trustee,’ and though such an order bound the bankrupt
rather, than the employer the revised. provisiomin the Bankruptcy (Scotland)
Bill 1984 would—it is thought—-enable the court directly to require the
employer to deduct and remxt future earnmgs

4.269 We propose therefore that on or after conﬁmnng a scheme, the court
should have a power, after giving the debtor an opportunity to make
representations, to make an order requiring the employer to deduct and pay

"Bankruptey (Scotland) Bill 1984, clause 1(1){(c) replacmg Bankruptcy (Scotiand) Aict 1913, s.
156. _

2As Accountant in Bankruptcy under the 1984 Blﬂ

*Registration would be a facility for creditors not 1mput:mg to them constructlve knowledge of
schemes; Recommendation-4.18(2)(b) (para. 4.148). =

“Consultative Memorandum No. 50, Proposition 31(2) {para. 2. 95)

‘Bankruptcy (Scotland) Act 1913, s. 98(1); Caldwell v. Hamilton 1919 S.C. (H.L.) 100.

*Bankruptcy (Scotland) Bill 1984, cl. 31(2) and (3); cf. Bankruptcy (Scotland) Act 1913, 5. 98(2)
construed in Wilson v. Shaw (1926) 46 Sh.Ct.Reps. 133. -
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to the administrator the whole or part of the debtor’s earnings specified in
the order. In some cases, e.g. where the debtor had other sources of income,
it may be appropriate to attach the whole of the earnings from a part-time
job. The employer should not be liable for failure to comply with the order
until seven days had elapsed after intimation.* The same fee should be exigible
by the employer as we recommend in Chapter 6 in the case of the new
diligences against earnings.> The order should be subject to variation or recall
and should subsist until cessation of employment or until the employer
received intimation of recall of the order or termination of the scheme. The
order is intended to- be a means of securing payments. by the debtor to: the
administrator under the scheme as they fall due; if for some reason (e.g.
fluctuation in earnings) a larger amount than the sum currently due was paid
by the employer to the administrator, the. excess should be paid over to the
debtor without delay. The administrator should be entitled to recover from
the employer by diligence sums payable under the pay deduction order and
the:employer’s wilful breach of the order would be punishable as a contempt
of court without the need for express legislation to that effect.

4.270 We recommend: _

(1) On or after confirming a scheme, and after giving the debtor an
opportunity to make representations, the sheriff should be empowered
to make an order requiring an employer of the debtor to deduct and
pay to the administrator on each pay day the whole or a specified part

- of the debtor’s earnings until cessation of the employment or intimation
of either an order to cease payments or the termination of the scheme.

(2) The employer should have seven days’ grace before being required to
operate the order.

(3) K the employer does not comply, the admlmstrator should be entltled
to obtain an order for the recovery by diligence of the sums. which. the
employer shouldhave deducted and the employer should not be entitied
to recover those sums from the debtor.

(4) An employer should be entitled to the same fee on each pay day as an
employer operating an earnings arrestment would under Recommen-
dation 6.21 (paragraph 6.125) below.

(5) The administrator should hand over to the debtor any sums paid by the
employer in excess of those currently due by the debtor to the
administrator under the scheme.

(6) The order should be subject to. variatior or recall by the shenff
(Recommendation 4.39; clause 25.) :

4271 Extent of sup_ervision by administrator. In our Consultative Memotr-
andum No. 50, we sought views on whether the administrator should be
empowered. to permit a debtor who had complied with a scheme for a
prescribed period to act as his agent in collecting and disbursing moneys due
to the creditor.” This suggestion, which followed precedents in other countries,

was designed to encourage the debtor to budget and manage his. own affairs,.

'See para. 6.97; Recommendation 6.13.
*See paras. 6.124 and 6.125; Recommendation 6.21.
*Proposition 31(3) (para. 2.95) and para. 294, .
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and to prevent him from becoming dependent on the support and tutelage
~ of the administrator since a primary aim of the legislation is to promote the
debtor’s financial rehabilitation. However, this proposal was opposed by all
who commented, including debt counselling interests, and we therefore reject
it. We envisage that the administrator would keep the scheme constantly
under review and monitor closely the debtor’s in-payments. Given that the
administrator would normally be a sheriff clerk or his depute or assistant, it
seems unlikely that the admdnistrator could or should have a statutory duty
of “money management counselling” or (as in the case of New Zealand
supervisors under summary instalment orders') a power of supervising the
payment out of earnings of the reasonable living expenses of the debtor and
his family. There should, however, be nothing to prevent the administrator
from giving informal advice and even encouragement on these matters, and
the system would require that a debtor in difficulties should feel free and able
to contact the administrator to explain those dlfﬁcultles

4.272 Disclosure of information. The debtor should be under a duty to
disclose to the administrator any material changes in his circumstances
occurring during the currency of the scheme. Further, the administrator
should be bound to report to an included creditor on the debtor’s performance
of his obligatiens under the scheme, if a request for such a report was made
by such a creditor.- But to prevent the unreasonable repetition of requests by
a creditor for reports, the sheriff should have a power to make directions as
to whether or when a report should be made. :

4.273 Interdict against disposal or removal of property. Once a debt arrange-
ment scheme is in operation, it may become clear that the debtor has assets
which ought to be made available to creditors whether by diligence or
insolvency proceedings but which have been recently acquired or were not
disclosed to the administrator. In such a case, #t should be possible for the
court, on cause shown, to pronounce an interdict prohibiting the debtor from
disposing of or removing from Scotland any-items of property specified-in the
interdict in order to protect creditors while, for example, consideration is
given to bringing an apphcatlon for revocatlon of the schemc or pendmg such
an apphcatlon

4.274 Werecommend:

(1) The debtor sheuld not act as the admmlstrator s agent: in making
payments to creditors.

(2) The debtor should be bound to disclose a material change in his
circumstances to the administrator and subject to any direction by the
sheriff, the administrator should, on request, report to creditors on the
debtor’s compliance with the scheme.

(3) The sheriff should be empowered, on cause shown by the admlmstrator
a creditor or co-obligant, to interdict the debtor from disposing of
property or removing property from any place in Scotland.
(Recommendation 4.40; clause 26(1) to (3).)

4.275 Variation of debt arrangement scheme. We dealt above with variations

nsolvency Act 1967 (New Zealand), s. 146(9).
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of a scheme to include an omitted debt. In addition we think it should be
competent for any creditor included in a debt arrangement scheme to apply
to the court. for variation of the scheme, e.g. for an increase in in-payments
and disbursements, where a material change in the debtor’s financial position
had occurred which might make such a variation reasonable. There may be
cases where it comes to light that a debt, or part of a debt, had been wrongly
incleded in a scheme; as where it was accepted as valid by the debtor in good
faith and listed in his: statement of affairs. On the other hand, where the
debtor had listed the debt to:-give an unfair preference at the expense of other
creditors, revocation of the scheme might be the appropriate remedy. The
debtor and the included creditors generally (but not omitted creditors) should
be entitled to oppose an apphcatlon for variation by an included or omitted

creditor.

4.276 We consider that the court should aiso have a general power to vary
a scheme exercisable, on the debtor’s application, not only where there had
been a demonstrable change in his financial position (for example, through
sickness or unemployment) but also where for example it appeared to- the
court that the original level of payments had been shown by experience to
be unduly high. Most of the comparable systems which we have examined
enable the court or administrator to vary the scheme where a debtor is unable
to continue payments. For example, in the English administration order
system, if at any time it appears to the court that the debtor is unable from
any cause to pay any instalment, the court may suspend the. order for such
time and on such terms as it thinks fit, or vary the amount of instalments.’

4.277 The variation of a scheme should not have the effect of reducing the
amounts payable under the scheme to-any creditor below the amount already
disbursed to him, e.g. if the composition: was. lowered following the inclusion
of a debt.in the scheme. The sheriff’s. discretion to confirm a scheme should,
in our view, not be controlled by general statutory guidelines, and we think
that the same solution should apply to the Vanatxon and indeed the: revocatlon
of a scheme: :

4 278 Subrogatzon A simpler procedure than an app11cat10n to the sheriff
for variation, intimated to all creditors, is required in the case where the only
amendment desired is to subrogate a new creditor (such as an assignee,
executor or statutory successor?) in place of an, existing creditor in respect of
the whole or part of an included debt. Here we: think that the subrogation
should be effected by the administrator on an application by the new creditor
accompamed by documents. (e.g. an assignation or will) deducing title to the
included debt. The application would be intimated only to the original creditor
(unless he were deceased) and would be granted if the documents disclosed
a good title to the debt. An appeal by the applicant or the original creditor
to the sheriff should be competent agamst the adrmmstrator’s dec1s10n in the
application.

4,279 We recommend:

'County: Court Rules 1981, Order 39, rule:14.
-?E.g. the Secretary of State under the Employmeut Protection (Cousohdatmn) Act 1978, s. 125
see paras. 4.86 and 4.95 above. :
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(1) The sheriff should have a discretionary power, on cause shown, to vary
a scheme on the application of any creditor (included or not), the
debtor or the administrator, after giving the debtor and the included
creditors an opportunity to make representations.

(2) A variation should not reduce the amount payable to a creditor under
‘the scheme below the sums already disbursed to him under the scheme.

(3) When the right to payment of an included debt is assigned or transmits
from the creditor to another person, there should be a simple procedure
to enable the administrator to vary the scheme by subrogating the new
creditor in place of the original creditor, L .
(Recommendation 4.41; clauses 27; 28(7) to(9).)

4.280 Revocation of debt arrangement scheme. Regrettably, it is likely that
a significant number of debtors would default at some point in the life of a
scheme because of the high level of self-discipline which compliance with the
scheme would require:. we understand that the. “mortality rate” of English
administration-orders, New Zealand summaryinstalment orders and American
wage-earner plans is quite high. In considering what default should justify
revocation of a:scheme, a balance must be struck between the need; to prevent
a'debtor’s abuse of the procedures for the purpose of escaping diligence: and
the need to give the debtor sufficient epportunity to comply with the scheme
notwithstanding occastonal crises which adversely affect his ability to pay.
The proper course for a debtor in difficulties would be to apply for a variation,
but he may neglect to do so. . - o

4.281 The administrator would immediately identify default and investigate
the reasons for it. We do not propose any system of automatic lapse such as
we recommend for time to pay directions and orders (which have no official
of the court supervising, their operation). The statutory. framework should be
sufficiently flexible to allow appropriate action to be taken. The creditors and
the administrator would have a right to apply for revocation of the scheme
or its variation. If it appeared to the administrator that the scheme should
be varied (e.g. by a change in the level or frequency of the instalments or
temporary suspension of payments), or revoked, he should apply to the sheriff
for variation or revocation. The sheriff should have power to revoke the
scheme;, as an alternative to variatien, after. giving the parties an oppertunity
to make representations.. S

4.282 In our Consultative Memorandum No.50 we suggested, following
precedents elsewhere, that specific grounds of reveocation other than default
should also. be prescribed.’ While we think that revocation on grounds. of
“misconduct” should be competent quite apart from default, we consider that
the administrator and creditors should have a discretion on whether or net
to apply to the sheriff where misconduct oecurs or the risk of abscondence
arises, and that the sheriff should have a- discretion to make such order as
seems reasonable in the circumstances: though a debtor might have been

'Para. 2.110. These were (a) that the debtor had given false information to the administrator
in his statement of affairs (e.g. particulars of a creditor or debt) or otherwise; (b) that the'scheme
amounted to a fraud on a particular creditor or creditors; (¢) that the debtor had failed to fulfil
his duties under the scheme, or to obey a direction by the administrator or an order of the court;
and (d) that the debtor had absconded or was likely to abscond or leave the jurisdiction.
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temporarily non-co-operative, it might be in the best interests of creditors to
continue with the scheme, e.g. if a pay deduction order was operating
successfully.

4.283 Effect of revocation. We consider that, where a scheme was revoked,
it should not necessarily be replaced automatically by the sequestration of the
debtor. The expenses of a sequestration might swallow up the debtor’s
non-exempt assets and it might be to the advantage of the creditors: to instruct
diligence or for the debtor to grant a trust deed for creditors. On revocation
of the scheme, the creditors’ rights to enforce their debts in full by diligence

_or to petition for sequestration would revive and it should be for the individual
creditors to choose which course to adopt. Since revocation would have
irreversible effects on the rights of parties, we consider that it should not take
effect till the expiry of the appeal days or the disposal of any appeal (which
under proposals in Chapter 9 would be confined to questions of law).

4.284. Sanctions. against debtor for default or “misconduct”. The main
sanction against a- debtor who did not comply with a scheme should be
sequestration or renewed diligence. Where the debtor had made a false
statement or was guilty of fraud, then he would be liable to prosecution under
the False Oaths (Scotland) Act 1933 or at common law. In our Consultative
Memorandum No. 50,! we sought views on whether on the analogy of the
Bankruptcy (Scotland) Act 1913, sections 178 and 179, grovision should be
made creating specific offences by the debtorora creditor but on consultation
there was no support for such an approach.

4.285 We recommend: .
(1) The sheriff should have a discretionary power to revoke a scheme, on
the grounds of the debtor’s default or misconduct or on other cause
shown on application by any creditor, included or not, the debtor or
the administrator, and after giving the debtor and 1ncluded creditors
an opportunity to make representatlons

(2) On revocation, the unpaid balance of the debts (not merely of the
dividend due in a composition scheme) would agam become enforceable

by diligence.

(3). Revocation should not take effect till expiry of the appeal days or,
when an appeal was taken, the disposal of the appeal.
(Recommendation 4.42; clause 30(1), (3), (6) and (7).)

4,286 Discharge of debts. Where. the debtor had fulfilled all his obligations
under the scheme,; he should be entitled to: obtain a discharge of the debts
included in the scheme (apart from special provision for debts included “late”
during a: scheme and for interest arising after the first notice date). After
sufficient payment had been made to the administrator to meet the claims of
the included creditors, other than creditors included “late” by variation of the
scheme, in full orin the case of a composition to the amount of the composition,
the debtor or administrator would apply. to the sheriff for a discharge of those

'Proposition 33(3), paras 2.114 and.2 115.

E.g. where the debtor fails to inform the admuustrator ofa false claim, or if he prepares to
abscond; or makes. a: gift of property. to defraud creditors; or when a:creditor wilfully and. with
intent to defraud makes a. false claim. or untrue affidavit or statement..
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debts. The application would be intimated to all creditors whose debts were
included in the scheme. At the same time, creditors in schemes providing for
payment in full would be given an epportunity to claim interest accrued since
the first notice date’ and for this reason the application would be intimated
to creditors whose debts had been included but had been satisfied earlier, by
payments made outside the scheme, to the extent of their entitlement under
the scheme. Before the sheriff decided whether to grant the discharge, the
included creditors (but not creditors whose debts had been satisfied earlier)
would have an opportunity to make representations, and if agreement was
not reached as to whether a discharge should be granted, an opportunity to
be heard. We would expect that normally the discharge procedure would be
uncontentious.

4.287 Inthe U.S.A., a debtor may obtain a discharge from debts compnsed
in a wage-earner’s plan where failure to complete the plan was due to
circumstances outside his control. This resembles the conditions of discharge
under the Bankruptcy (Scotland) Act 1913 where the dividend was less than
25p in the pound;® in future under the Bankruptcy (Scotland) Bill 1984, a
bankrupt will automatically become entitled to a dlscharge after three years.
In bankruptcy sequestrations, however, the discharge is a quid pro quo for
the full surrender of assets which a scheme avoids. Having regard to the
possibility of variation of the level of in-payments and the extension of the
scheme to five years, we think that creditors shouid be entitled to expect the
debtor to comply fully with a scheme. On the other hand, in a five-year
scheme, we propose that the sheriff should have power to extend the duration
of the scheme by up-to three months if it appeared likely that the sums due
under the scheme would be paid off within that period, but only one extension
of this kind should be permitted. An application for a discharge would have
to be made within one month after the expiry of the period for payments
under the scheme or such longer period as the sheriff may allow.

4.288 Since a discharge could have irreversible effects, the order for dlscharge
should only take effect after expiry of the appeal days or the disposal of any
appeal.

4,280 We recommend:

(1) The sheriff should be empowered, on application by the administrator
or debtor, to grant a discharge of the debts included in the scheme as
originally confirmed where the debtor had paid all the sums. required
to be paid under the scheme to the administrator in respect of those
debts. :

(2) An application for dlscharge should be intimated to creditors whose
‘debts are included, or were included but have since been satisfied to
the extent of the creditor’s entitlement under the scheme.

(3) The creditors whose debts are included should have an opportunity to
make representations and, if agreement was not reached as to whether
a discharge should be granted, an opportunity to heard.

1See para. 4.77 and Recommendation 4.10(3) (para. 4.80).
%Viz. that the failure to pay the dividend has, in the opinion of the court, arisen from
circumstances for which the bankrupt cannot justly be held responsible: 1913 Act, s. 146.
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(4) In a five-year scheme, the sheriff should have power to extend the
scheme, once only, for a further period not exceeding three months,
if it appears likely that the debts would be paid within that period.

(5) The application for discharge should be competent when the debtor’s
payments under the scheme have been made, but not later than one
month, or such longer period as the sheriff may allow, after expiry of
the period specified in the scheme for making those payments.

(6) A discharge should not take effect until the expiry of the appeal days

or the disposal of any appeal.
(Recommendation 4.43; clause 31(1), (2)(a), (4), (5), (11) and (12).)

4.290 Exceptions from discharge. We recommended above that in certain
cases there should be two types of exception from the discharge of debts in
a scheme, namely, claims for interest accruing after the first notice date,! and
the unpaid balance of the sum due under the scheme to a creditor who had
been included “late” by a variation order and who had therefore received
fewer disbursements than the creditors ongmally included. in the scheme as
confirmed.?

4.291 As mentioned above,’ interest accrued after the first notice date could
only be claimed by.a creditor in a scheme providing for payment of debts in
full, not in a composition scheme. Such a claim could only be allowed in the
case of an interest-bearing debt and no separate right to interest would be
conferred by the scheme. At the same time as intimating the application for
discharge, the administrator would give creditors an opportunity to claim
such interest within two weeks (or such other period-as might be prescribed
by act of sederunt) and to state the amount of interest. The obligation to pay
interest which was due but not claimed or allowed would be: extinguished: if
the principal sum bearing the interest was discharged under the scheme. A
claim for interest would be intimated by the administrator to the debtor: any
dispute as to liability or quantum would be determined by the sheriff in
incidental proceedings in the scheme process. If interest was found due, the
sheriff would grant a decree for payment of the interest even though interest
at a specified rate had been already decerned for in a decree for the principal
sum, and the earlier decree would be treated as no longer operative. In such
a decree, the sheriff would have a discretion to insert a time to pay direction.

4.292 Since a creditor included late would receive fewer disbursements
under a scheme than the original creditors, the sheriff would be under a duty
to grant a time to pay decree of the kind described above,* for payment of the
unpaid balance of the sums: due under the scheme;, and in-the event of default
decerning for 1mmed1ate payment of the balance of the whole debt (not the
composition). : .

4.293 A decree for payment of interest or of the unpaid debt (or composition)
would not take effect until the days for appealing against the sheriff’s decision

'See Recommendation 4.10(3) (para. 4.80).

?See Recommendation 4.17(3) (para. 4.143).
*Recommendation 4.10(3) (para. 4.80).

*Para. 4.142; Recommendation 4. 17(3) (para. 4, 14’3)
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on interest or discharge of debts had expired or any appeal had been dlsposed
of.

4,294 We feconiniend.

(1)(a) In the case of a scheme providing for payment of debts in full, creditors
whose debts are included, or were included but have been satisfied to
the extent of the creditor’s entitlement under the scheme, should have
an opportunity to claim interest arising after the first-notice date on an
interest-bearing debt and to state its amount, The sheriff should
determine any dispute as to liability or amount and have power to grant
a decree for interest with or without a time to pay directjon.

(b) A discharge of debts:

(1) in a scheme providing for payment in full should dlscharge
-any interest arising after the first notice date if it 1s not clalmed
and allowed by the- foregomg procedure;

(ii) in a scheme providing for a composition; should discharge any
interest arising after the first notice date.

(2) An order determining a dispute as to interest should not take effect till
expiry of the appeal days or dlsposal of any appeal, and a decree for
payment of an unpaid debt such as is proposed at Recommendation
4.10(3) (paragraph 4.80) above, and a decree for interest should only
take effect when the discharge or determination takes effect::
(Recommendatlon 4.44; clauses 29 and 31(2)(b), (3) (9) (19), (12)
and (13).)

4.295 Termination of scheme. A scheme would cease to have effect in the
following circumstances:

{(a) revocation by the sheriff’s order;

(b) the grantofa dlscharge of the debts 1nc1uded in the scheme as originally
confirmed;

(¢) on the expiry of the one- month penod for an apphcauon for dmchargc
where either no such application or no application for extending the
~duration of the scheme had been made or such an application had been
refused; ' :

(d) on the refusal of an application for vanatlon pending at the end of the
.. one-month period;

-{e) on: the refusual of an apphcatlon for d:scha:ge pendmg at the end of
the one-month period unless the sheriff granted an extension of up to
three months as mentioned at Recommendation 4.43(4) (paragraph
4.289); and : |

(f) the debtor’s death.

4.296 Unpaid disbursements. If for any reason the administrator was unable
to make payment of disbursements to a creditor entitled thereto, he should
deposit the disbursements in a separate account in a bank authorised to take
deposits. At the termination of the scheme, the administrator should send the
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deposit receipts to the Accountant of Court who, as we have proposed,' should
keep a register of subsisting and terminated schemes, and who, in his capacity
as Accountant in Bankruptcy, holds deposit receipts for unclaimed dividends
in sequestrations.” The creditor would be entitled to claim the deposit receipts
by application to the Accountant of Court within seven years from the date
of termination of the scheme. Any receipts not so claimed at the end of seven
years would be ha.nded over to the Secretary of State for Secotland for payment

to the Exchequer.?

4.297 Administrator’s discharge. On the termination of a scheme, the
administrator would have a number of functions to perform dependmg on
circumstances, such as intimation to the parties of the sheriff’s decisions on
revocation of the scheme or discharge of debts, intimation of the termination
of the scheme to an employer operating a pay deduction order, or deposit
of unclaimed disbursements. When these duties had been performed, the
administrator would apply to the sheriff for the discharge of his appointment
which would be governed by regulations.

4,298 We recommend:

(1) A scheme should cease to have effect on the occurrence of any of the
events mentioned in paragraph 4.295 above. :

(2) There should be a procedure for disposing of unpaid dlsbursements at
the termination of a scheme.

(3) The procedure for discharge of the administrator after termination of
a scheme should be governed by regulations made by statutory

instrument.
(Recommendation 4.45; clauses 32 and 36(5)(5)(i). )

Section H. Debt arrangement schemes, “apparent insolvency”, sequestrations
and other insolvency proceedings

4.299 Though doubts were raised on consultation by some commentators
about the need to regulate the relationship between debt arrangement scheme
proceedings and other insolvency proceedings, we believe that, to avoid
foreseeable difficulties having to be resolved at the expense of 1_1t1gants some
provision is desirable, especially (but not only) if, as we now recommend,
business debts were to be included in schemes. Other things being equal, the
general policy of the law should probably be to foster the use of schemes, at
least where a debtor has insufficient assets to make sequestration worthwhile.
Other things may often not be equal, however, as when there is uncertainty
as to the extent of the debtor’s assets, or allegations of unfair preferences or
voluntary gifts which a trustee in a sequestration (but not an administrator)
would have a title to challenge, or where the creditors include a creditor
whose debt would be preferred in a sequestration but not a scheme. QOur
proposals in Consultative Memorandum No. 50* have had to be substantially

'Recommendation:4.38 (para. 4.267). .

“Bankruptcy (Scotland) -Bill 1984, clauses 54(1}(a) and (b) and 55; replacing Bankruptcy
{Scotland) Act 1913, 5. 153.

*Compare 1984 Bili, clause 55. '

“Paras. 2.18t0 2.20.
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revised in the light of the Bankruptey (Scotland) Bill 1984 without the benefit
of consultees’ views on some key issues. Our present proposals are as follows.

4,300 First, we propose that the making of the interim order sisting diligence
in a debt arrangement scheme should be treated as constituting “apparent
insolvency” in the statutory sense’ for the purpose of clauses in documents
(other than unvaried statutory standard conditions in standard securities over
land?) such as clauses prowdmg for termination of the contract, or-aceeleration
of payments or repossession of goods e.g. held on hire purchase or hire. Since
the coming into force of a scheme would prevent a creditor from: constituting
apparent insolvency by service of a charge, and would cause an unexpired
charge to lapse, a creditor might lose the benefit of the clause in the absence
of such a provision. Moereover, a scheme application is an acknowledgment
by the debtor of practlcal msolvency We have hesitated to go further and
propose that the interim order should have all the effects of apparent
insolvency, such as the equalisation of diligences,’ or the various enactments
imposing disqualifications on persons who are notour bankrupt or apparently
insolvent from public office, membership of statutory authorities, or holding
of various licenees,* though we suggest below® that it should enable a creditor
to petition for sequestration. Such a proposal might be considered a logical
extension of out recommendations and we would not oppose it.

4,301 Second, we propose that, as a general rule, a scheme application
should not be competent while a petition for sequestration of the debtor’s
estate was continuing or sequestration had been awarded but the debtor had
not obtained his discharge. We propose that this rule should apply even
where the scheme application and the sequestration involved different
creditors, as where an undischarged bankrupt sought to obtain a debt
arrangement scheme relating to debts incurred after the award of sequestration,
as a protection against the diligences of post-sequestration ereditors (whose
claims would not be admissible in the sequestration). The trustee in the
sequestration would be entitled to obtain an order attaching the undischarged
bankrupt’s personal earnings so far as exceeding a suitable aliment® and we
agree with the comments of the Law Society of Scotland that those earmngs
should not be subject to a debt arrangement scheme.

4.302 We think that a subsisting trust deed for creditors or composition

contract should have the same effect as a sequestration in precluding a scheme
 application, but, with the repeal of section 14 of the Bankruptcy (Scotland)
Act 1913.7 it seems unnecessary to make comparable provision with respect

'Bankruptcy(Scotland) Bill 1984, clause 7.

See Recommendation 4.23(3) (para 4.174).

*Bankruptcy (Scotiand) Bill 1984, Sched. 7, para. 10, replacing Bankruptcy (Scotland) Act
1913, s. 10.

“See para. 4.312 below.

*Para. 4.302.

$Bankruptcy (Scottand) Bill 1984, clause 31(2) and (3).

*This section empowered the court to appomt a judicial factor for the immediate preservation
of an estate which was the subject of a petition for sequestration. Judicial factories under the
1913 Act, s. 163 (replaced by Judicial Factors Act 1889, 5. 11A as set out in the Bankruptcy
(Scotland) Bill 1984, Sched. 7) relate to deceased debtors, and judicial factories on bankrupt
estates of living debtors will be competent only under the residual common law powers of the
court.
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to judicial factories on bankrupts’ estates, which are likely to be unusual in
the case of living bankrupts. Nor do we think it necessary to make express
provision regulating competitions between on the one hand debt arrangement
schemes and, on the other, English adjudications in bankruptcy or admin-
istration orders under the County Courts Acts or other insolvency proceedmgs
outside Scotland.

4.303 Third, there does-not seem to-be much scope for a special procedure
enabling a sequestration to be replaced by a. debt arrangement scheme.
Already there are provisions enabling the creditors in a-sequestration to accept
an offer of a composition by the debtor. Generally the offer must be of at
least 25p in the pound, secured by caution or other security,! and be accepted
by a majority in number and not less than two-thirds in value of the creditors.?
Such. judicial composition contracts are unusual but some of the former
procedural restrictions are relaxed by the Bankruptcy (Scotland) Bill 1984,
and we think that rather than provide for a change from sequestration to a
scheme, it might be more appropriate to relax the requirements of judicial
composition contracts in-cases where the total indebtedness does not exceed
the financial limit for schemes. Weidentified this optionlate in our consideration
of schemes, have not consulted on it, and make no firm recommendations
but, if schemes are introduced in-Scots law, consideration might be given to
relaxing the requirements of judicial composition contracts in cases which
would be eligible for a scheme if there had been no sequestration.

4.304 Fourth, while we do mot propose that proceedings in a scheme
application should have the effect of constituting “apg)arent insolvency”
(except for the purpose of clauses in deeds and contracts®), we think that in
an important respect the-appointment of an administrator should have effects
similar to apparent insolvency” insofar as it should enable a qualified creditor
or creditors to petition for the debtor’s sequestration. N ormall_y, a debtor will
already have been rendered “apparently insolvent” with the service of a charge
pnor to the scheme application, but the scheme application may have been
tnggered” by. an arrestment in common form. which does not create apparent
insolvency.’ A scheme application would imply practical insolvency and we
think a creditor should not be put to the delay and pomtless expense (for
which the debtor would be ultlmately hable) involved in serving a charge.

4.305 Fifth, there. ought however to be some restramt on a creditor’s right
to supersede a scheme application by a petition for sequestration lest that
right be exercised unreasonably We propose that any creditor on whom an
interim order sisting diligence has been served, and who has therefore official
notice of the scheme application, should apply to the sheriff for leave before
presenting a petition for sequestration. On the model of the tests which the
courts will apply i determining whether a sequestrahon should be permitted
to supersede a “protected” trust deed for creditors,® the sheriff should grant
leave to petition only if it appeared to him that sequestration would be likely

Bankruptcy (Scotland.) Bill 1984, Sched. 4, para. 3.
Ibid., para: 8.

*See para. 4.300. . -

‘Bankruptcy: (Scotland) Blll 1984 clause 5(2)(b)
*Ibid., clause 7.

¢Ibid., Sched. 5, para. 7.
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to be in the best interests of the general body of creditors or that a scheme
would be unduly prejudicial to a particular creditor or class of creditors. On
granting leave, the sheriff should sist the scheme application to allow the
petition for sequestratlon to proceed. If sequestration was. not awarded, he
should recall the sist and the order granting leave to petition, and make such
consequential orders as might be necessary to allow the scheme application
to proceed. If an award of sequestration were made, the sheriff should refuse
the scheme application on his own or the admlmstrator s motion.

4.306 Sixth, we think that if a creditor did not petlﬂon for sequestration
(with the sheriff’s leave) prior to confirmation of the scheme, he should not
be entitled to oppose a scheme application on the ground that he wished to
petition for sequestration. If a scheme application were refused on that
ground, there would be no assurance that the creditor would in fact petition
for sequestration. Moreover, we have already propo:fw:d1 that a creditor should
not be entitled to oppose a scheme application on the ground that he would
not obtain a preference in- a scheme whlch he would- have obtained in a
sequestration. : o

4.307 Seventh, onceaschemehad been conﬁrmed it should notbe competent
for any creditor, whether included or not, to present a petition for the debtor’s
sequestration while the scheme subsisted. The creditor. should be entitled to
apply for revocation of a scheme which the sheriff would have a discretion
to grant or refuse having regard to all the relevant circumstances including
the length of time which the scheme had yet to run. In exercising his discretion,
however, the sheriff should be required to disregard an argument to the effect
that the credltor was being deprived of a preference which.he could obtain
if the scheme was revoked with the result that he would then be able to
sequestrate.

4.308 The effect of the proposals in the precedmg paragraphs would be that
a creditor having a preference in a sequestration or who desired to sequestrate
for some other reason would have to act timeously by petitioning for
sequestration (with the sheriff’s leave); and could not found on-that preference
or his' desire to sequestrate as a ground for ob;ectmg to or for revoking a
scheme.

4.309 Concurrent debt. arrangement scheme proceedings. are most unlikely
to oceur given that only the debtor can apply for a scheme. For completeness,
however, it should. be made clear that a scheme application would be
incompetent if a scheme was already in force,.or if a scheme application had
been previously commenced and was stlll pendmg.

4.310 We think that prowsmn should be made by act of sederunt to secure
that the debtor would include in his scheme application a statement that to
the best of his knowledge and belief no sequestration proceedings were
continuing in the same or another court, and also a statement in unqualified
terms that no trust deed for creditors, composition contract, scheme application
or scheme was subsisting.

'Recommendation 4.11(3) (para. 4.96).
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4.311 We recommend:

(1) The making of the interim order sisting diligence in a scheme application
should be treated as constituting “apparent insolvency” in the statutory
sense for the purpose of clauses in legal documents (other than statutory
standard conditions in standard securities).

(2) A scheme application should not be competent if:
(a) at the time of the scheme application:

(i) a petition for sequestration of the debtor’s estate was pending,
or sequestration had been awarded but the debtor had not yet
obtained his discharge; or

(ii) atrustdeedfor creditorsor compositioncontract wassubsisting;
or
(iii) a scheme was already in force or a prior scheme application
by the debtor was pending; or
(b) during the scheme application sequestration is awarded or a trust
deed for creditors is granted or a composition contract is made.

(3) A qualified creditor petitioning for the debtor’s sequestration at any
time between the intimation to the creditor of an interim order sisting
diligence and the disposal of the scheme application, should not be
required to establish that the debtor was “apparently insolvent” in the
statutory sense.

(4) (a) While a scheme application is pending, a creditor should not be
entitled to present a petition for the debtor’s sequestration unless
he has obtained the leave of the sheriff having jurisdictior i in the
scheme application.

(b) Leave should be granted only if it appears to the sheriff that
sequestration would be in the best interests of the general body of
creditors, or that the scheme would be unduly prejudicial to a
partlcular creditor or class of creditors.

(c) There should be procedures for 51st1ng the scheme apphcatlon to
allow a petition for sequestration to be presented; for recalling the
sist and restarting the procedure if sequestration is not awarded;
and for refusing the scheme application if sequestration is awarded.

(5) A creditor shouid not be entitled to oppose a scheme application on
the ground that he wished to petition for sequestration. :
(6) A petition for sequestratlon should not be competent while a scheme

is in force, without prejudice to a creditor’s right to apply for revocation
of a scheme and to petition for sequestration if the scheme is revoked.

(7) An act of sederunt should require an apphcant for a scheme to state
in his application that no.trust deed for creditors, composition contract,
scheme, or scheme application was subsisting, ror to his knowledge
any petition for or award of sequestration was subsisting..
(Recommendation 4.46; clauses 17(2); 18(1)(c); 20(4); 21(2)(d) (e)
and-(f); 24(4)(a)(iv), (v)-and (vi); 24(5); and 35.)

4.312 Bankruptcy disqualifications. A large number of specific enactments
place insolvent persons under certain civic disqualifications or disabilities, or
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render them liable to be disqualified from statutory office by the act of a
government minister. While these enactments normally link the disqualification
to sequestration, the enactments disclose no coherent or consistent policy
towards other states of bankruptcy or insolvency processes recognised by law.
For example, sequestration alone disqualifies a person from sitting or voting
in the House of Lords or House of Commons,' from membership of a local
authority,” from acting as a J.P. ? or as director* or'receiver’ of a company, or
from holding a licence to conduct a-credit or hire business.® A solicitor is liable
to suspension from practice not only if he is sequestrated: but also if he grants
a trust deed for creditors.” In the case of membership of statutory boards,
disqualification seems normally to be linked to sequestration, a trust deed for
creditors or a composition contract,® but in some cases. notour bankruptcy is
in effect added,’ in other cases a composition contract is not a disqualification, 10
andinother cases simple bankruptcy or an arrangement with creditors suffices. "'

4.313 Against this background we think that a debtor who has applied for
or obtained a debt arrangement scheme should not be subjected to civic
disabilities. To make a debtorsubjectto such.disqualifications might discourage
debtors from' applying for schemes which might be in the interests of creditors
as: well as themselves. So far as we are aware, an administration order under
the. County Courts: Acts in England does not attract civic disabilities. This
proposal was generally accepted on consultation. .

4314 We recommend: L o L _
‘Fhe disqualifications from public office applying toan undischarged bankrupt
should not be extended to a debtor who-has applied for or obtained a debt
arrangement scheme. . o

(Recommendation 4.47; Schedule 7, paragraph 39.)

"Bankruptcy Act 1883, s. 32, as read"with Bankruptcy (Scotland) Act 1913, s. 183, replaced
by Bankruptcy (Scotland) Bill 1984, Sched. 7, para. tHa). : : Co

7]_ocal Government:(Scotland) Act 1973; s: 31(1)¢b). - -

31883 Act, s. 32 (supra). ‘

‘Companies Act 1985, s. 302 (leave of the court is required)..
Ibid.,s. 467(3), . = . T :

$Consumer Credit Act'1974, ss. 37 and 38.

"Solicitors (Scotland) Act 1980, ss. 18(1); 15¢2)(h): T o S

$E.g. membership of the electricity boards, the: Countryside Commission, Nature Conservancy:
Council, Highlands. and- Islands: Development Board, Tourist. Board, Scottish Development
Agency, Civil Aviation Authority: see e.g. Electricity (Scotland) Act 1979, Sched. 1, para. 2;
Countryside (Scotland) Act 1967, Sched. 1, para. 2(3). : o ‘

9Sex Discriminationt Act 1975, Sclied: 3, paras. 3¢5)(b)-and 7(5)(8); Race Relations Act 1976,
Sched. 1, paras. 3(5)(b) and 7(5)(b). - - . : : Co '

WTeaching Council (Scotland) Act 1965, Sched. 1, para. 4(2) (sequestration or trust deed).. -

tNew Towns (Scottand) Act 1968, Sehed. 2; para:’5 (membership of development corperation).
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