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RESPONSE FORM

DISCUSSION PAPER ON FORMATION OF CONTRACT
We hope that by using this form it will be easier for you to respond to the proposals or questions set out in the Discussion Paper.  The form reproduces the proposals/questions as summarised at the end of the paper and allows you to enter comments in a box after each one.  At the end of the form, there is also space for any general comments you may have.
Please ensure that, prior to submitting your comments, you read notes 1-2 on page ii of the Discussion Paper.

In order to access any box for comments, press the shortcut key F11 and it will take you to the next box you wish to enter text into.  If you are commenting on only a few of the proposals, continue using F11 until you arrive at the box you wish to access. To return to a previous box press Ctrl+Page Up or press Ctrl+Home to return to the beginning of the form.

Please save the completed response form to your own system as a Word document and send it as an email attachment to info@scotlawcom.gsi.gov.uk.  If you prefer you can send the form by post to Scottish Law Commission, 140 Causewayside, Edinburgh EH9 1PR.
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«InsertTextHere»


	Organisation:

«InsertTextHere»


	Address:

«InsertTextHere»


	Email address:

«InsertTextHere»



Summary of Proposals

1.
Would there be an advantage in having a comprehensive statutory statement of the law on formation of contract?  Consultees may wish to reflect further upon this matter once they have considered the detailed discussion of the present law and specific possible reforms set out in later chapters of this Discussion Paper, as well as the summary of our proposals set out in Appendix A.
(Para 1.28) 
	Comments on Proposal 1
«InsertTextHere»


2.
Do consultees agree that any comprehensive statutory statement of the rules on formation of contract should define its scope to make clear that it is not concerned with the validity of the contract or of any of its provisions? 
(Para 1.30)
	Comments on Proposal 2
«InsertTextHere»


3.
Do you know of any information or statistical data, or have any comments on any potential economic impacts either of the current law relating to the formation of contract or of any proposed reform of that law?
(Para 1.36)
	Comments on Proposal 3
«InsertTextHere»


4.
Should any statutory restatement of the law on formation of contract provide that in general any relevant statement of a party's intention should have effect only when its intended addressee should have become aware that it had been made? 
(Para 2.27)
	Comments on Proposal 4
«InsertTextHere»


5.
In any statutory restatement of the law on formation of contract should there be specific rules on when a communication is taken to reach its addressee (for example, when the communication is delivered to the addressee personally or at its business address or habitual residence), or is this better left for assessment by the court in the circumstances of the case? 
(Para 2.28)
	Comments on Proposal 5
«InsertTextHere»


6.
In any statutory restatement of the law on formation of contract would it be useful to have a specific rule on when an electronic communication is taken to reach its addressee (for example, when the communication becomes accessible to the addressee on its communications system)?   Or can this too be better left for assessment by the court in the circumstances of the individual case?

(Para 2.29)
	Comments on Proposal 6
«InsertTextHere»


7.
Any general legislative restatement of the law relating to formation of contract should not include any definition of 'writing'.  
(Para 2.31)
	Comments on Proposal 7
«InsertTextHere»


8.
Should a provision on usages and practices be included in any statutory restatement of the law on formation of contract?    
(Para 2.35)
	Comments on Proposal 8
«InsertTextHere»


9.
In any statutory restatement of the law on formation of contract, an offer should be defined as a proposal made to one or more specific persons containing sufficiently definite terms to form a contract and indicating the intention of the offeror to be bound if the offer is accepted by the other party or parties.  
(Para 3.7)
	Comments on Proposal 9
«InsertTextHere»


10.
In any statutory restatement of the law on formation of contract (and without prejudice to the possible application of the law on unilateral promises), it should be stated that a proposal made to the general public and so not to one or more specified persons is not an offer unless it otherwise meets the criteria for an offer.  
(Para 3.8)
	Comments on Proposal 10
«InsertTextHere»


11.
In any statutory restatement of the law on formation of contract, should a proposal to supply goods from stock at a stated price made by a business in a public advertisement or a catalogue, or by a display of goods, be treated, unless the circumstances indicate otherwise, as an offer to supply at that price until the stock of goods is exhausted?  
(Para 3.13)
	Comments on Proposal 11
«InsertTextHere»


12.
If so, should a similar rule apply in the case of supply of services?  
(Para 3.13)
	Comments on Proposal 12
«InsertTextHere»


13.
Should any such rule be subject to party autonomy?  Or is it preferable to leave the whole matter to the general definition of what may be an offer to the public proposed at question 10?
(Para 3.13)
	Comments on Proposal 13
«InsertTextHere»


14.
In any statutory restatement of the law on formation of contract, there should be a rule that an offer becomes effective when it reaches the offeree. 
(Para 3.15)
	Comments on Proposal 14
«InsertTextHere»


15.
In any statutory restatement of the law on formation of contract, there should be a rule that an offer, even if it is irrevocable, may be withdrawn if the withdrawal reaches the offeree before or at the same time as the offer.
(Para 3.19)
	Comments on Proposal 15
«InsertTextHere»


16.
In any statutory restatement of the law on formation of contract, there should be a rule that an offer may be revoked if the revocation reaches the offeree before the offeree has dispatched an acceptance or, in cases of acceptance by conduct, before the contract has been concluded.  
(Para 3.21)
	Comments on Proposal 16
«InsertTextHere»


17.
The rule that an offer made to the public can be revoked by the same means as were used to make the offer should be added to the list of those for adoption in any statutory restatement of the rules on formation of contract.

(Para 3.23)
	Comments on Proposal 17
«InsertTextHere»


18.
The rule that an offer may indicate that it is irrevocable, or state a fixed time for its acceptance, in which case it is irrevocable should be added to the list of those for adoption in any statutory restatement of the rules on formation of contract.
(Para 3.25)
	Comments on Proposal 18
«InsertTextHere»


19
Should an offeree's reasonable reliance on the irrevocability of an offer make any subsequent revocation of the offer by the offeror ineffective?  
(Para 3.27)
	Comments on Proposal 19
«InsertTextHere»


20
A rule like that in Article 40(4) of the proposed CESL should be enacted for the Scots law of contract, regardless of whether or not there is a general legislative restatement of the rules on formation of contract. 

(Para 3.29)
	Comments on Proposal 20
«InsertTextHere»


21.
In any statutory restatement of the law on formation of contract, there should be a general rule that when a rejection of an offer reaches the offeror, the offer lapses. 
(Para 3.31)
	Comments on Proposal 21
«InsertTextHere»


22.
Should there continue to be a rule that offers lapse upon a material change of circumstances?  If so we propose that it should be included in any statutory restatement of the Scots law on formation of contract. 
(Para 3.33)
	Comments on Proposal 22
«InsertTextHere»


23.
In any statutory restatement of the law on formation of contract, it should be provided that an offer should cease to be capable of acceptance as a result of the death or loss of capacity of either party before the conclusion of the contract.
(Para 3.38)
	Comments on Proposal 23
«InsertTextHere»


24.
Should it be enacted for the avoidance of doubt that the apparent or practical insolvency of either an offeror or an offeree prior to the acceptance of an offer has no effect upon the existence or effectiveness of the offer or any acceptance thereof, subject to any provision to the contrary by the parties, express or implied?
(Para 3.42)
	Comments on Proposal 24
«InsertTextHere»


25.
a) Should any statutory restatement of the rules on formation of contract include rules on the application of time limits contained in offers which have been delayed in their transmission to the intended recipients?

b) To what extent are the rules in Section 49 of the US Restatement (2d) Contracts a model to be followed in this regard? 

(Para 3.45)
	Comments on Proposal 25
«InsertTextHere»


26.   
A rule that any form of statement of conduct by the offeree is an acceptance if it indicates assent to the offer should be included in any statutory restatement of the law on formation of contract, along with a further rule that silence or inactivity by the oferee does not normally indicate acceptance. 
(Para 4.5)
	Comments on Proposal 26
«InsertTextHere»


27.
Do consultees agree that the general rule on when an acceptance becomes effective and concludes a contract should be when the indication of assent reaches the offeror?
(Para 4.7)
	Comments on Proposal 27
«InsertTextHere»


28.
There is no need to introduce in any statutory restatement of the law on formation of contract an exception for postal acceptances to the proposed rule that an acceptance is effective when it reaches the offeror.  
(Para 4.13)
	Comments on Proposal 28
«InsertTextHere»


29.
Were there to be a statutory restatement of the law on formation of contract it should be provided that the sending of an acceptance by the offeree will prevent a subsequently arriving revocation of the offer taking effect.

(Para 4.14)
	Comments on Proposal 29
«InsertTextHere»


30.
Were there to be a statutory restatement of the law on formation of contract in which the general rule was that acceptance concluded a contract when it reached the offeror,

a) should provision be made for an exception for performance of an act uncommunicated to the offeror in cases where:

i) the offer itself so provides, expressly or impliedly,
ii) the parties have established a practice to that effect between themselves,
iii) there is a usage to that effect?

b) should such a rule also state that a contract is concluded when the offeree begins to perform the required act? 
(Para 4.15)
	Comments on Proposal 30
«InsertTextHere»


31.
In the event of any statutory restatement of the law on formation of contract, the rules on time limits for acceptance should enable the offeror to fix a time limit for acceptance, with the limit for acceptance otherwise being a reasonable time after the offer was made. 
(Para 4.18)
	Comments on Proposal 31
«InsertTextHere»


32.
If a rule about when uncommunicated acts may be effective acceptances (like that suggested in question 30 above) is adopted in any statutory restatement of the law on formation of contract, there should also be a rule that the act must be performed within any time limit fixed by the offeror, or within a reasonable time after the offer is made. 
(Para 4.19)
	Comments on Proposal 32
«InsertTextHere»


33.
In any statutory statement of the law on formation of contract, would a rule that a period of time stated for an acceptance begins to run from the moment that the offer reaches the offeree, subject to any contrary express statement in the offer or any other indication to the contrary implicit in the offer or in the relevant surrounding circumstances, be useful? 
(Para 4.20)
	Comments on Proposal 33
«InsertTextHere»


34.
a) Do consultees agree that, in general, when a purported acceptance states different terms from those contained in the offer to which it is a reply it should be treated as (i) a rejection of the offer; and (ii) a new or counter-offer?  (This would not prevent the possibility that agreed terms from the first offer could be incorporated expressly or impliedly in the new or counter-offer.)

b) If not, would consultees prefer the solutions contained in the DCFR and the proposed CESL i.e. that a purported acceptance should only have the effect of rejecting the offer and becoming a counter-offer if the difference between the two statements was material?  

c) If option b) is preferred,

 i) would a non-exclusive definition of materiality along the lines found in the CISG Article 19(3) be useful?

 ii) should the effect of non-material differences be that a contract is formed with the addition of the additions and alterations contained in the acceptance, subject to the offeror's contrary stipulation in the offer or objection without undue delay upon receipt of the acceptance?


 iii) should it also be possible for the offeree making an acceptance with non-material differences from the offer to require the offeror's assent thereto within a reasonable time before a contract is formed?   
(Para 4.30)
	Comments on Proposal 34
«InsertTextHere»


35.
Should any statutory restatement of the rules of formation of contract include a provision to the effect that, if an acceptance which arrives late shows that it was sent in such circumstances that if its transmission had been normal it would have reached the offeror in due time, the late acceptance is effective as an acceptance unless, without undue delay, the offeror informs the offeree that the offer has lapsed?
(Para 4.33)
	Comments on Proposal 35
«InsertTextHere»


36.
If there was to be a rule under which a late acceptance could nonetheless conclude a contract, should there be a further rule that this effect would not arise where there had been a material change of circumstances since (a) the acceptance was first sent; or (b) the expiry of the time limit contained in the offer?
(Para 4.34)
	Comments on Proposal 36
«InsertTextHere»


37.
In the event of the abolition of the postal acceptance rule, there should be enacted a rule by which an acceptance may be withdrawn if the withdrawal reaches the offeror before or at the same time as the acceptance would have become effective. 
(Para 4.37)
	Comments on Proposal 37
«InsertTextHere»


38.
Are consultees aware of problems surrounding the 'battle of the forms' being significant in practice?  Are the problems surrounding the 'battle of the forms' confined to transactions involving the sale of goods, or are the problems wider?
(Para 5.1)
	Comments on Proposal 38
«InsertTextHere»


39.
Is there a need for a specific solution to the problem of the battle of the forms?  If so, should that solution be along the lines suggested by the PICC, the DCFR and the proposed CESL?  If uncertainty is a concern with that solution, how might that best be ameliorated? 
(Para 5.23)
	Comments on Proposal 39
«InsertTextHere»


40.
If the answer to question 39 above is no, might there still be merit in making provision that, in respect of long-term commercial relationships only, an approach other than a strict offer-and-acceptance one is to apply in battle of the forms situations?  If so, are the schemes in the PICC, the DCFR and the proposed CESL of any assistance in this context?  To what sort of long-term commercial relationships might such an approach be applied? 
(Para 5.25)
	Comments on Proposal 40
«InsertTextHere»


41.
For the avoidance of doubt, the new section 9F of the Requirements of Writing (Scotland) Act 1995, which will allow electronic documents to be delivered electronically or by such other means as are reasonably practicable, subject to the intended recipient's agreement or what it is reasonable in all the circumstances for the intended recipient to accept, should be extended to cover all documents, including traditional ones, and not restricted to electronic ones. 
(Para 7.15)
	Comments on Proposal 41
«InsertTextHere»


42.
Should it be made clear by legislative provision that an exchange of counterpart contractual documents can satisfy the requirements of formal validity and probativity if each document is appropriately executed by the respective parties to the exchange who further, where the documents are electronically delivered, also agree to hold the originals as delivered to the other party or parties involved? 
(Para 7.28)
	Comments on Proposal 42
«InsertTextHere»


43.
(a) Would it be useful to confirm the existence of the possibility of advance authorisation or subsequent ratification of the application of a signature page to a contractual document other than one relating to land in Scots law by any legislative statement to that effect?  
(b) Is it necessary to add in any further protection against fraudulent misuse of a signature page and, if so, what form should that protection take?

(c) Or if this possibility already exists in Scots law, should it be disallowed as being too open to fraudulent misuse? 
(Para 7.61)
	Comments on Proposal 43
«InsertTextHere»


44.
(a) Do consultees share our perception that if an electronic document repository were to be set up by Registers of Scotland it would be of use to contracting parties wishing to execute formal contracts remotely?  Would such a system also be of use in the negotiation of such contracts?


(b) What might affect the prospects of any such system being used and being successful?  

(c) Would interested consultees be willing to assist us in developing a detailed proposal for such a system, covering all relevant technical, legal and commercial issues? 
(Para 8.9)
	Comments on Proposal 44
«InsertTextHere»


45.
We invite comment on possible fee structures for the use of the repository.  
(Para 8.10)
	Comments on Proposal 45
«InsertTextHere»


46.
Would consultees prefer to use their own systems or those of another provider in 
preference to the suggested RoS repository?
(Para 8.11) 
	Comments on Proposal 46
«InsertTextHere»


47.
Should any legislation implementing a proposal for an electronic document repository expressly exclude any disclosure of a document contained therein, subject to the power of the court to order disclosure on any ground on which a contracting party could be compelled to disclose?
(Para 8.14)
	Comments on Proposal 47
«InsertTextHere»


48.
(a) Do consultees have any comments on what forms of security (for example, encryption) might be appropriate, given the need for disclosure on the order of a court?  

(b) Are there any other issues that should be thought about here, such as changes to the contracting parties resulting from take-overs, assignations, insolvencies and the like?

(Para 8.14)
	Comments on Proposal 48
«InsertTextHere»


49.
Any legislation implementing a proposal for an electronic document repository would provide for operation of the system only by an administrator appointed by the parties to the electronic document, with powers to oversee the whole process of concluding a contract on the basis of the document.  Parties would be free to specify the authority to be enjoyed by the administrator. 
(Para 8.15)
	Comments on Proposal 49
«InsertTextHere»


50.
Should any legislation implementing a proposal for an electronic document repository provide for the linkage in the system of all documents relating to a particular transaction or project; or should this be a task for the administrator of the transaction's progress towards completion in the repository?

(Para 8.16)
	Comments on Proposal 50
«InsertTextHere»


51.
Any legislation implementing a proposal for an electronic document repository should provide for the freedom of parties to withdraw their document from the repository at any time before or after its execution.  


i) For how long should it be possible to maintain a document in the repository?  


ii) For what purposes might a document held in the repository be used by parties, whether the original contracting parties or those who become parties to the contract later (as assignees, for example)?

(Para 8.17)
	Comments on Proposal 51
«InsertTextHere»


	General Comments

«InsertTextHere»


Thank you for taking the time to respond to this Discussion Paper.  Your comments are appreciated and will be taken into consideration when preparing a report containing our final recommendations.
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