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SECTION A

Glossary, list of abbreviations and lists of legislation, cases and
publications

Glossary and list of abbreviations

AA. Acquiring authority. The body seeking to acquire the land under the compulsory
purchase order. This may be a local authority, Government Ministers (whether Scottish
Ministers or UK Ministers) or a statutory body such as a roads authority or Transport
Scotland. An acquiring authority may be a private entity empowered by a special Act to
carry out a development. See “promoter” and “special Act”.

ASP, asp. Act of the Scottish Parliament.

AWPR. Aberdeen Western Peripheral Route, sometimes known as the Aberdeen Bypass.

A1P1. Article 1 of Protocol 1 to the Convention (set out in paragraph 3.36 of the Discussion
Paper).

Blight. The detrimental effect on property values which results from public sector actions or
decisions.

BLP. Basic Loss Payment.

Bona fide. In good faith; honest and genuine.

CAAD. Certificate of appropriate alternative development. See Chapter 14.
Convention. European Convention on Human Rights.

CP. Compulsory purchase.

CPNT. Compulsory purchase notice of title.

CPO. Compulsory purchase order. A legal authorisation which allows certain bodies to
acquire land, without the need for consent by the owner of that land.

DCF. Discounted Cash Flow.
DCLG. Department for Communities and Local Government.

DP. Scottish Law Commission Discussion Paper on Compulsory Purchase (Scot Law Com
Discussion Paper No 159, 2014). Also referred to as “Discussion Paper”.



DPEA. Directorate for Planning and Environmental Appeals.
DV. District Valuer.

ECtHR. European Court of Human Rights.

Engagement event. An event listed in Part D of this Report.
FLP. Farm Loss Payment.

GVD. General Vesting Declaration. One of the two methods by which a CPO may be
implemented (the other being a notice to treat). See Chapter 7 of Discussion Paper.

HLP. Home Loss Payment.

Injurious affection. The adverse effect on the land retained caused by the CPO, including
by the construction and use of the works on the land acquired. See Chapter 15 of
Discussion Paper. See also “severance”.

Intra vires. Within the legal powers of a body. See also “ultra vires”.

Land Register. The Scottish register of land, regulated by the Land Registration etc.
(Scotland) Act 2012. See “Register of Sasines”.

Lands Tribunal. Lands Tribunal for England and Wales.
(http://www.justice.gov.uk/tribunals/lands).

Law Commission. Law Commission for England and Wales.
Liferent. A right to use someone else’s property for life.
LTS. Lands Tribunal for Scotland. (http://www.lands-tribunal-scotland.org.uk/).

Mining Code. A group of provisions in the Railways Clauses Consolidation (Scotland) Act
1845 which regulate exploitation of minerals under the land being acquired. See Chapter 9.

Notice to treat. One of the two methods by which a CPO may be executed (the other being
a GVD). See Chapter 7.

OLP. Occupier’'s Loss Payment.
OMV. Open market value.

Part 1 Claims. Claims made under Part 1 of the Land Compensation (Scotland) Act 1973,
for compensation for depreciation caused by public works.

PEO. Protective Expenses Order.



Pertinent. Right pertaining to a piece of land which is automatically transferred with that
land. For example, a right of way over neighbouring land.

PLI. Public Local Inquiry.

Pointe Gourde principle. “Itis well settled that compensation for the compulsory
acquisition of land cannot include an increase in value which is entirely due to the scheme
underlying the acquisition.” See paragraph 12.17 of the DP.

Private Act. A legislative Act which applies to a particular individual or group of individuals,
or corporate entity. In contrast, a public Act applies to everyone within the jurisdiction of the
legislature. See also “Special Act”.

Promoter. A nineteenth-century term, referring usually to a private company which has
particular compulsory purchase powers under a special Act. Superseded by and
interchangeable with “acquiring authority”. See “Acquiring authority”.

Real burden. An obligation affecting land, which normally requires something to be done or
not to be done by the landowner.

Register of Sasines. The older Scottish register of land, established by the Registration Act
1617. Full name is the General Register of Sasines. Gradually being replaced by the Land
Register. See “Land Register”.

RICSS. The Royal Institution of Chartered Surveyors, Scotland.
(http://www.rics.org/uk/about-rics/where-we-are/uk/scotland/).

Scott Committee. Committee set up towards the end of World War I. lts terms of reference
were: “to consider and report upon the defects in the existing system of law and practice
involved in the acquisition and valuation of land for public purposes, and to recommend any
changes that may be desirable in the public interest.”

SCPA. Scottish Compulsory Purchase Association.
(http://www.compulsorypurchaseassociation.org/scottish-committee.html).

Servitude. A right of a landowner to enter or make limited use of neighbouring land.
Severance. A particular example of injurious affection where the value of the land retained
is reduced because it has been separated from the land compulsorily acquired. See
“injurious affection”.

SG. Scottish Government.

SLC. Scottish Law Commission.

SMs. Scottish Ministers.


http://www.rics.org/uk/about-rics/where-we-are/uk/scotland/
http://www.compulsorypurchaseassociation.org/scottish-committee.html

Special Act. A legislative Act which applies exclusively to a particular person situation, or
area. For example, the Forth Crossing Act 2011 (asp. 2). See also “private Act”.

Standard Security. A right in security in land is called a “heritable security”. The only type
of heritable security competent in modern law is the standard security. Created by
registration in the Land Register. (The English equivalent is a mortgage).

TS. Transport Scotland.

Ultra vires. Outwith the legal powers of a body. If a statutory authority is acting ultra vires it

is purporting to carry out acts which it does not have the power to carry out. See also “intra
vires”,

Legislation
English 1845 Act. Lands Clauses Consolidation Act 1845 (c. 18).
1845 Act. Lands Clauses Consolidation (Scotland) Act 1845 (c. 19).

Lands Clauses Acts. 1845 Act and the Lands Clauses Consolidation Acts Amendment Act
1860 (c. 106), and any Acts for the time being in force amending those Acts.

1845 Railways Act. Railways Clauses Consolidation (Scotland) Act 1845 (c. 38).
1919 Act. Acquisition of Land (Assessment of Compensation) Act 1919 (c. 57).
1945 Act. Town and Country Planning (Scotland) Act 1945 (c. 33).

1946 Act. Acquisition of Land (Authorisation Procedure) Act 1946 (c. 49).

1947 Act. Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947 (c. 42).
1947 Planning Act. Town and Country Planning (Scotland) Act 1947 (c. 53).
1949 Act. Lands Tribunal Act 1949 (c. 42).

1959 Act. Town and Country Planning (Scotland) Act (c. 70)

1961 Act. Land Compensation Act 1961 (c. 33).

1963 Act. Land Compensation (Scotland) Act 1963 (c. 51).

1965 Act. Compulsory Purchase Act 1965 (c. 56).
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1969 Act. Town and Country Planning (Scotland) Act 1969 (c. 30).
English 1973 Act. Land Compensation Act 1973 (c. 26).

1973 Act. Land Compensation (Scotland) Act 1973 (c. 56).

1979 Act. Land Registration (Scotland) Act 1979 (c. 33).

1980 Act. Local Government, Planning and Land Act 1980 (c. 65).
1991 Act. Planning and Compensation Act 1991 (c. 34).

1997 Act. Town and Country Planning (Scotland) Act 1997 (c. 8).
1998 Act. Human Rights Act 1998 (c. 42).

Late Payment Regulations. Late Payment of Commercial Debts (Scotland) Regulations
2002 (SSI 2002/335).

2003 Act. Title Conditions (Scotland) Act 2003 (asp. 9).

2007 Act. Transport and Works (Scotland) Act 2007 (asp. 8), sometimes referred to as
“TAWS” by consultees.

Arbitration Act. Arbitration (Scotland) Act 2010 (asp. 1).

2010 Act. Interpretation and Legislative Reform (Scotland) Act 2010 (asp. 8).
2011 Act. Localism Act 2011 (c. 20).

2012 Act. Land Registration etc. (Scotland) Act 2012 (asp. 12).

2016 Act. Housing and Planning Act 2016 (c. 22).

Northern Irish 2016 Act. Land Acquisition and Compensation (Amendment) Act (Northern
Ireland) 2016 (c. 28).

Cases

AEI Rediffusion Music Ltd v Phonographic Performance Ltd (Costs) (CA (Civ Div)) [1999] 1
WLR 1507.

R (Alconbury Developments Ltd) v Secretary of State for the Environment, Transport and the
Regions [2001] UKHL 23.

Arcofame Properties Limited v London Development Agency [2012] UKUT 107 (LC).
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Bank Mellat v HM Treasury (No 2) [2013] UKSC 39; [2014] AC 700.

Birrell Ltd v City of Edinburgh District Council 1982 SC (HL) 75.

Bishopsgate Space Management v London Underground Ltd [2004] 2 EGLR 175.
Bishopsgate Parking (No 2) Ltd v Welsh Ministers [2012] UKUT 22 (LC).

Bryan v United Kingdom (1996) 21 EHRR 342.

Chilton v Telford Development Corporation [1987] 1 WLR 872.

County Properties v Scottish Ministers 2002 SC 79.

Christies of Scotland Ltd v Scottish Ministers 2016 GWD 5-120.

Director of Buildings and Lands v Shun Fung Ironworks Ltd [1995] 2 AC 111.

Donovan v Welsh Water and Alfred McAlpine Homes Midlands (1994) 67 P&CR 233.
Elgindata Ltd No2 (Re) [1992] 1 WLR 1207.

Emslie v Scottish Ministers 2014 SLT (Lands Tr) 39.

Findlay’s Executor v. West Lothian Council [2006] CSOH 188.

Fletcher Estates (Harlescott) Ltd v Secretary of State for the Environment [2000] 2 AC 307.
Glasgow Airport Ltd v Chalk 1995 SLT (Sh Ct) 111.

Gordon and Others —v- National Grid Gas plc LTS June 8, 2016.

Greenweb Ltd v London Borough of Wandsworth [2008] EWCA Civ 910; [2009] 1 WLR 612.
Halsey v Milton Keynes General NHS Trust, Steel v Joy and another [2004] EWCA Civ 576.
Horn v Sunderland Corporation [1941] 2 KB 26.

Jelson v Minister of Housing and Local Government [1970] 1 QB 243.

Lagden v O’Connor [2003] UKHL 64.

Lynch —v- Glasgow Corporation (1903) 5 F 1174; (1903) 11 SLT. 263.

Lindon Print Ltd v West Midlands CC (1987) 283 EG 70.

Main v Scottish Ministers [2015] CSIH 41.

McDaid v Clydebank District Council 1984 SLT 162.

McGee v South Lanarkshire Council [2005] RVR 218; 2005 Hous. LR 41.
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McLaren's Discretionary Trustee v Secretary of State for Scotland (Compensation) 1987
SLT (Lands Tr) 25.

Metropolitan Board of Works v McCarthy (1874-75) LR 7 HL 243.

Morrison v Aberdeen City Council 2014 SLT (Lands Tr) 113.

Pattle v Secretary of State [2009] UKUT 141 (LC).

PMP Plus Limited v Keeper of the Registers of Scotland 2009 SLT (Lands Tr) 2.

Poole v South West Water [2011] UKUT 84 (LC).

R v Commission for the New Towns, ex parte Tomkins 87 LGR 207; (1989) 58 P & CR 57.
R (Clays Lane Housing) v Housing Corporation [2004] EWCA Civ 1658.

R (on the application of Wright and others) v Secretary of State for Health and another
[2009] UKHL 3.

Robertson’s Trustees v Glasgow Corporation 1967 SC 124.

Royal Bank of Scotland Plc v Clydebank DC 1992 SLT 356.
Salvesen v Riddell [2015] CSIH 1.

Scarborough Muir Group Limited v Scottish Ministers [2016] CSIH 5.
South Lanarkshire Council v Lord Advocate 2002 SC 88.

Stirling Plant (Hire and Sales) Ltd v Central Regional Council Times, 9 February 1995.
Strang Steel v Scottish Ministers 2015 SLT (Lands Tr) 81.

Tesco Stores Ltd v Dundee City Council [2012] UKSC 13.

Tobin v London County Council [1959] 1 WLR 354.

Vaughan v Cardiganshire Water Board (1963) 14 P & CR 193.
Walton v Scottish Ministers [2012] UKSC 44.

Waters v Welsh Development Agency [2004] UKHL 19.

Wildtree Hotels Ltd v Harrow London Borough Council [2001] 2 AC 1.

Wordie Property Co. Ltd. v Secretary of State for Scotland 1984 SLT 345.

Publications

Barnes. M Barnes QC, The Law of Compulsory Purchase and Compensation (2014).
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CLA Report. Country Land & Business Association. Fair Play: CLA Vision for Reform of
the Compulsory Purchase System, 2012.

Available online at:
http://www.cla.org.uk/sites/default/files/PDF%20Documents/Consultation%20Responses/CL
AFairPlayCompulsoryPurchase.pdf.

CPO Circular. Planning Circular 6. 2011. Statement of Scottish Government policy on
nationally important land use and planning matters.
Available online at: http://www.scotland.gov.uk/Resource/Doc/360779/0122028.pdf.

DCLG Consultation 1. Department for Communities and Local Government and HM
Treasury, Technical consultation on improvements to compulsory purchase processes,
March 2015.

Available online at:

https://www.gov.uk/government/uploads/system/uploads/attachment data/file/413866/Techn
ical _consultation on_improvements to compulsory purchase processes.pdf.

DCLG Response to Consultation 1. Department for Communities and Local Government
and HM Treasury, Technical consultation on improvements to compulsory purchase
processes, Government response to consultation, October 2015.

Available online at:

https://www.gov.uk/government/uploads/system/uploads/attachment _data/file/472595/15102

7 Government response for publication FINAL.pdf.

DCLG Consultation 2. Department for Communities and Local Government and HM
Treasury, Consultation on further reform of the compulsory purchase system, March 2016.
Available online at:

https://www.gov.uk/government/uploads/system/uploads/attachment _data/file/509062/Furthe
r_reform of the compulsory purchase system - consultation.pdf.

DETR Review. Department of the Environment, Transport and Regions, Fundamental
review of the laws and procedures relating to compulsory purchase and compensation, Final
Report, July 2000.

DP No 159. The Scottish Law Commission Discussion Paper on Compulsory Purchase
(Scot Law Com Discussion Paper No 159, 2014) is referred to as “the Discussion Paper” or
“DP”.

Available online at:

http://www.scotlawcom.gov.uk/files/5014/1880/8000/Discussion Paper No 159 for website

-pdf.

DTLR Report. Department of Transport, Local Government and Regions, Compulsory
purchase and compensation: delivering and fundamental change, Final Report, December
2001.

Law Com 165. Law Commission for England and Wales (<www.lawcom.gov.uk>)
Consultation Paper No 165, Towards a Compulsory Purchase Code: (1) Compensation
(2002).
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SECTION C
INTRODUCTION

1. This report contains a summary of all submissions received in response to the
Discussion Paper (No 159) on Compulsory Purchase. It includes each proposal or question
in the DP, together with all responses to that proposal/question made in formal submissions,
and also responses made informally or at engagement events. Where necessary an
explanation of the proposal/question has been included. Finally the responses for each
proposal/question are summarised.

Summary of progress to date

2.1 The DP was published in December 2014. The consultation period ended in June
2015, with submissions continuing to be received until August 2015. SLC worked with major
stakeholders, both during and after the consultation period, attending engagement events in
Edinburgh, Glasgow and Aberdeen. SLC received 47 formal and 9 informal responses to the
DP.

2.2 SLC and SG officials met in the latter part of 2015 and again in early 2016 to
consider options for taking forward this exceptionally extensive and far-reaching law reform
project, including the possibility of reform by way of four Bills rather than the one lengthy
comprehensive Bill contemplated by the DP. Consideration was also given to SG updating
their internal guidance.

2.3 This report has now been prepared to summarise the responses to the DP and
engagement events, to aid SG in their consideration of reform of CP. SLC stands ready to
assist SG with progress in whatever way is considered to be most effective. It now awaits a
decision from SG as to the future role of SLC in relation to CP reform.

Commentary on submissions.

3.1 The submissions in response to the DP were of a high quality and not only
addressed CP legislation but considered its interaction with general property law and
taxation. Professional organisations with experience in CP produced excellent submissions
following consultation with their membership, organised events and actively encouraged
post-consultation feedback. SLC is indebted to the many acquiring authorities, professional
organisations, individuals and private practice specialists who gave their time and insight.
Specific mention must be made of the Scottish Compulsory Purchase Association which
organised events across the country not only to engender discussion on CP reform but to
allow and support challenging discussion amongst contributors from both the public and
private sector.

3.2 It is important to note that a high proportion of agreement on a proposal or in
response to a question did not always reflect a fully considered response. On many
occasions the majority response favoured one side of the argument without explanation
while a minority gave a well-argued, powerful case for the other side. Submissions from
organisations which canvassed members with direct experience of the system tended to



reflect a broader understanding and a wider perspective of the issues involved. This
produced strong arguments for reform.

Over-arching themes
4. Several over-arching themes emerged from the submissions.

4.1 Consultees agreed with the suggestion in the DP that the legislation is old, difficult to
understand and does not work effectively in a modern context.

4.2 Consultees took the view that the whole system, both procedurally and in relation to
the award of compensation, does not operate fairly. Concerns were expressed that it is
discriminatory as each AA has evolved different methods of dealing with CPOs.

4.3 Consultees suggested that the principle of equivalence rarely applies and parties
from whom land is taken are generally left worse off, with a disproportionate cost to those
affected.

4.4 In some cases, consultees suggested that there is a culture of resistance to paying
proper compensation, where there appears to be a fundamental disconnect between the
taking of land on the one hand and the giving of compensation on the other. Some AAs
appear to treat these as two entirely separate steps rather than one flowing automatically
from the other.

4.5 There was considerable support for the view that the DP, although extensive, was
not wide enough. Consultees considered that the consultation should also have covered the
topics set out in paragraphs 2.9 and 2.10 of the DP. For a more extensive list of areas not
covered by the DP, but where consultees had strong views that they should have been so
covered, please see the summary of responses to question 177 of the DP.

4.6 Several consultees suggested that SG Guidance should be updated, with particular
emphasis on the guidance issued to SG agencies. The draft guidance for dealing with
CAADs should be finalised and issued. Some consultees suggested that SG agencies do
not always operate best practice.

4.7 There is a strong desire among stakeholders for SG to make progress quickly on CP
reform, using current powers where primary legislation is not required. They flagged up, as
an example, the ability of SG to review and, where necessary, provide for different minimum
and maximum amounts for home loss payments in terms of section 28(5) of the Land
Compensation (Scotland) Act 1973.

4.8 Some consultees suggested that the CP system was designed for projects which
were truly for the benefit of the general public. They expressed the view that it does not
always work well for CPOs involving the private sector or those promoted by utility
companies where the benefit of shareholders may be perceived to be the uppermost
consideration. They considered that human rights issues in these two situations need to be
addressed.



Developments in England and Wales

5. The UK Government has made recent progress on reform of CP law. This has been
started by way of incorporating reform into other legislation for which there is already a
Parliamentary timetable. Sections 172-206 of the Housing and Planning Act 2016 relate to
CP. A further UK Government consultation addressing more fundamental compensation
issues of CP closed in May 2016.



SECTION D

Engagement events during and post consultation

25.03.2015

16.04.2015

22.04.2015

23.04.2015

23.04.2015

27.04.2015

06.05.2015

13.05.2015

15.05.2015

13.08.2015

13.08.2015

09.09.2015

03.11.2015

04.11.2015

25.05.2016

26.05.2016

RICSS Event, Edinburgh

SCPA Event at Brodies, Edinburgh

RICSS Event, Edinburgh

SCPA Event at Burness Paull, Aberdeen

SCPA Event at CMS, Edinburgh

RICSS Event, Edinburgh

DLA Piper Presentation, Edinburgh

MacRoberts Presentation, Glasgow

Shepherd and Wedderburn Presentation, Edinburgh
Meeting with RBS, Edinburgh

Meeting with Lloyds Bank, Edinburgh

Meeting with Council of Mortgage Lenders, Edinburgh
SCPA Event at Burness Paull, Aberdeen

SCPA Event at Brodies, Edinburgh

CMS Presentation, Edinburgh

CMS Presentation, Glasgow



SECTION E

Proposal/question, all related responses, explanation of
proposal/question and summary of responses

1. The current legislation as to compulsory purchase should be repealed, and
replaced by a new statute.

(Paragraph 1.14)

Respondent

1. Professor
Jeremy Rowan
Robinson

[General Comments]

| share the Commission’s view that the current legislation is not fit for
purpose and that a modern, comprehensive statutory restatement is
long overdue.

2. Antony C O Jack

4. Yes, the legislation is far too complex, which seems to me to be, in
itself, a breach of a subject's human rights. That it is known and
admitted to be too complex makes the continued use of it
unconscionable.

28. CP is an enforced purchase, in the public interest. Yet the
process appears punitive. Your Paper admits the process to be
difficult to understand, except to CP practitioners, including at
Paragraph 1.43, and indeed paragraph 2.16 of your Paper on your 8"
Programme, there are admissions of the chaotic nature of
Compulsory Purchase, and the distress and waste of resources it
causes. | suspect a lay person has little chance. The progress of a
CPO appears interminable. The procedures, as published by the
Scottish Government in its guidance, are difficult to comprehend, and
omit information.

6. Craig Connal QC

The answer is clearly yes. The current system has become
ridiculously complicated. It resembles some kind of under-sea
wreck, so encrusted with layers of barnacles laid down in successive
years that it is now difficult to see what the original structure was.
Indeed, although for obvious practical reasons the form of the
Consultation Paper follows an analysis of the existing law a more
radical approach to produce a stripped-down version, may be
justified on the grounds of accessibility and simplicity.

7. West Lothian
Council

Agreed. It would be most useful if the new statute could be in plain
English.

10. Renfrewshire
Council

Agreed. The current statutory framework is cumbersome, out of date
and long overdue for modernisation.

12. Society of

Agreed. The current statutory framework is cumbersome, out of date
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Local Authority
Lawyers and
Administrators in
Scotland

and long overdue for modernisation.

13. Strutt & Parker
LLP

We wholeheartedly agree. The current legislation spread as it is
between various enactments since 1845 is cumbersome and not fit
for purpose in the current age.

Legislation such as the Defence Act 1842, invoked by the MoD
against a landowner as recently as 2005, is arguably not ECHR
compliant in that there is no right to a hearing.

14. John 2.3 | agree that the current legislation is not fit for purpose. The

Watchman SLC’s proposal to repeal the existing legislation and replace it by a
single new statute is supported.

16. Scottish This proposal is whole-heartedly supported although it is recognised

Compulsory that it will prove a complex task to draft appropriate legislation which

Purchase is clear and unambiguous in nature that can deal with all of the

Association

complexities discussed below. Further, it is considered that there
should be a single CPO system along the lines of (a) the promotion
of a draft CPO, (b) objection process (c) Hearing or Inquiry process
(d) confirmation/modification/rejection of a draft CPO (e) General
Vesting Declaration/vesting date and possibly (f) a date for the formal
completion of the public work.

17. Lands Tribunal
for Scotland

The LTS welcomes the discussion paper and readily agrees with the
SLC that a modern restatement of the law of compulsory purchase is
required. ...

... The LTS does not underestimate the challenge of setting out a
system which provides both certainty and fairness. Given the
complexity of some of the disputes, which may to some extent be
unforeseeable, we venture to suggest it may be appropriate for the
new legislation to provide an express set of guiding principles within
its own framework. That way the legislation can be given a purposive
construction, and avoid some of the controversies which have beset
the existing legislation.

18. Scottish
Federation of
Housing
Associations

3.1.2 The SFHA would endorse any improvements to the current
CPO system, which brings certainty into the process, produces fair
timescales and cost and results in an appropriate value for a site
reflecting its use for affordable housing.

3.1.3 Undoubtedly some public interest power to compulsorily
acquire land must be available in Scotland and CPO’s have existed
for a long time. The origins and evolution through adding to statutes
throughout the last centuries clearly demands a modernisation in
terms of statute and it is hoped that the opportunity will be taken to
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define an improved process and categorise clear circumstances
where CPO’s are appropriate, with the provision of affordable
housing being a public interest activity.

19. Odell Milne

Agreed. The confusing old legislation and lack of clarity is not
conducive to fairness neither to the public nor to those acquiring
authorities which want to use CP. However, the legislation must
continue to reflect the need for a balance between the interests of the
acquiring authorities seeking to deliver a public scheme and the
interference with landowners’ ECHR rights.  Therefore whilst
simplicity and streamlining procedure may be attractive, this should
not be delivered at the cost of removing landowners’ rights to be
consulted and to object.

Certainty on compensation entitlement and clear dates on which land
value is to be assessed and payment made is in the interests of both
landowner and acquiring authority, as is simplicity and clarity as to
procedure and time limits; and timing certainty is also of value to
both. Therefore new legislation, alongside balancing the conflicting
interests of the acquiring authority and private property rights, should
concentrate on these areas.

Where a public sector acquiring authority utilises CP powers to assist
with delivery of public works by a private sector company, the
balance must be more rigorous. Such companies are likely to be
focused on their own commercial needs in the interest of
shareholders. Acquiring authorities which utilise CP powers prior to
handing over delivery of the scheme to such a third party should be
responsible for additional checks and balances to ensure protection
for private land interests.

Consideration also needs to be given to the extent to which
compulsory purchase powers can be contained in private Acts of the
Scottish Parliament, Transport & Works (Scotland) Orders (TAWS)
and in UK statutes such as in relation to electricity, gas provision and
telecommunications. Whilst legislation on these matters may not be
within the scope of the SLC's remit and recommendations, there
should be an awareness of how any reforms or improvements to
"compulsory purchase law" (based on the 1947 Act) could be
delivered in such a way as to benefit or be used for CP authorised by
such other authorising statutes.

20. SSE plc

The statutory framework within which compulsory purchase is carried
out is somewhat piecemeal with diverse, overlapping and confusing
legislation in force which does not lead to clarity of process. We
would agree that the current legislation should be repealed and
replaced by a new statute.

21. District Valuer

This proposal is whole-heartedly supported although it is recognised

7




Services

that it will prove a complex task to draft appropriate legislation which
is clear and unambiguous in nature that can deal with all of the
complexities discussed below.

22. Glasgow City
Council

Agree.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

Yes. The current legislation set out in various statutes and amending
statutes over the 170 years since 1845 is cumbersome for all
concerned. Consolidation is desirable as is a review in the light of
contemporary circumstances.

We agree that there should be a single standard procedure. This
procedure should entail: -

a) Promotion of draft CPO

b) Time for objections

c¢) Hearing or Inquiry

d) Procedure for confirmation/modification/rejection of draft CPO

e) Vesting (include a requirement to provide broad details of any
claim)

f) Date for declaring formal completion of the scheme.

24. Shona Blance

If the result is that the process more fairly compensates a landowner
for the loss of their land and the process is clearer then yes.

25. East Ayrshire
Council

Agreed. A new statute would hopefully make the process clearer
and more user friendly.

26. National Grid
plc

Agreed as this should result in a simpler, more streamlined statutory
codification which could simplify the underlying law. However it is
likely that compulsory purchase will remain an area which will lend
itself to generating a lot of case law on both the exercise of the
relevant powers and the interpretation and application of the
compensation/valuation rules.

As our business operates across the UK, we do have some concerns
that a new statute could introduce differentiation in treatment of
affected parties both north and south of the border which could affect
how we deal with affected parties.

27. South
Lanarkshire
Council

The Council fully support this proposal. The current legislation is not
fit for purpose — it is piecemeal, complex and out of date.

28. Royal Town
Planning Institute

RTPI Scotland agrees with the proposal to repeal the current




Scotland

compulsory purchase legislation and replace it with a new statute.

29. Brodies LLP

Agreed.

31. Association of
Chief Estates
Surveyors
Scottish Branch

New Statute supported.

32. Scottish
Borders Council

Agreed.

33. Shelter
Scotland

As the Scottish Law Commission’s Discussion Paper proposes that
the Compulsory Purchase statutes be repealed and rewritten we
think this would be an opportune time to consider adding to the suite
of property powers to better allow them to be used to achieve the
policy goals of the statutory bodies who hold them.

In the first instance, the Scottish Empty Homes Partnership would
advocate for our proposed Housing Re-Use Power to be among a
new suite of powers.

We recognise that the proposed Compulsory Sale Order power is
another option. While it would not achieve everything we think a
Housing Re-use power could, we do see much merit in it and from
the feedback we have received it is a power that councils would use.
We would therefore also support the adoption of a Compulsory Sale
Order Power should it emerge as the most viable option.

35. Shepherd and
Wedderburn LLP

We agree.

36. Scottish Power
Ltd

[Cover Letter]

Overall we welcome efforts to clarify and simplify the compulsory
purchase process because we believe that this should deliver a more
effective exercise of compulsory purchase powers along with
expediency of the whole process.

38. MacRoberts
LLP

Agreed.

39. Scottish Land
and Estates

Scottish Land & Estates is in principle in favour of the simplification
and modernisation of the law around compulsory purchase and
appropriate streamlining of processes involved. We welcome the
suggestion of considering court decisions in addition to the existing
myriad of legislation in updating the legislation. Generally, there is a
need to redress aspects of the law in favour of claimants which are
currently skewed towards authorities. Given the importance of
human rights and private property rights it is vital that repeal and
replacement is properly considered to avoid any unintended
consequences which could have a deleterious effect. Compulsory
purchase is in many senses a draconian power, which should only be
resorted to once best endeavours have been used to acquire by
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negotiation and agreement and where there is a clear public interest
involved. The current morass of legislation is not fit for purpose.

40. Law Society of
Scotland

We welcome the repeal and the replacement of compulsory
purchase legislation and the compensation code with a new statute.
We do not under-estimate the complexity of such an undertaking, but
believe that a properly drafted Bill could result in a more efficient and
fairer system of compulsory purchase and compensation which
benefits the economy and social justice.

41. Judges of the
Court of Session

[General Comments]

As is clear from the Discussion Paper, much of the basic statute law
in this area is extremely old, dating from the 1840s, and it is long
overdue for review. The original legislation is obviously dated in style.
Moreover, it has been amended and supplemented repeatedly by
subsequent Acts. A thorough review of the law followed by a total
restatement of the legislation is long overdue.

[Proposal 1]

We agree that the current legislation as to compulsory purchase
should be repealed and replaced by a new statute. In this respect,
we agree with the reasoning in chapter 1 of the Discussion Paper.

42. Scottish Water | Agreed.

43. Faculty of Yes. The Faculty of Advocates agrees with the Commission’s first

Advocates proposal. There is a strong case for reform, for the reasons outlined
by the Commission at paragraphs 1.9 — 1.14 and at Chapter 4 of its
Discussion Paper. The Faculty agrees with the Commission’s view
at paragraph 1.14 that the aim should not merely be to consolidate,
but where appropriate to fill in the gaps and to reflect the courts’
decisions in the new legislation.

44. Scottish We agree. The discussion paper amply demonstrates the scope and

Property scale of the confused state of compulsory purchase legislation and

Federation

we believe this can only be rectified by a replacement Statute.

45. Scottish Power
Energy Networks
Holdings Ltd

[Cover Letter]

Overall we welcome efforts to clarify and simplify the compulsory
purchase process because we believe that this should deliver a more
effective exercise of compulsory purchase powers along with
expediency of the whole process.

Further responses,
either made
informally or at
engagement

At all of our engagement events, the need for reform of CP law was
expressed by speakers and agreed to by attendees.
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events

Analysis

Explanation of
proposal

None required.

Summary of
responses and
analysis

All 35 consultees who addressed this proposal answered “yes” and
this was supported strongly at all of the engagement events.

14 consultees asserted that CP law was too complex, unclear and
not fair.

10 consultees argued that the current system is not fit for purpose
and, therefore, that a modern restatement in plain English is required
of compulsory purchase legislation.

Eight consultees agreed with this proposal without providing further
reasoning.

Three consultees (LTS, SFHA and OM) considered that reform would
allow for more certainty.

OM commented about the need for a more rigorous balance of rights
where the private sector was involved, by giving more responsibilities
to AAs.

The FoA commented that any reform should not only consolidate the
law but, where appropriate, fill in the gaps and reflect the courts’
decisions in the new legislation.

SS commented that this would also be the right time to add to the
suite of property powers to better allow AAs to achieve policy goals.

2. For the purposes of compulsory purchase, is the current definition of “land”,
set out in the 2010 Act, satisfactory?

(Paragraph 2.56)

Respondent

2. Antony C O
Jack

I note that the Discussion Paper has not referred to the definition at s. 277
the 1997 Act. In terms of CP of land, and | mean ‘any land/land right’, it
seems to me that the issue is back to the fundamental initial test of
justification [see Paragraph 5 above]: is it really, really needed in the
public interest. It seem to me is if any land/land right is needed, then the
CPO should be allowed to purchase it.

7. West Lothian
Council

“Land” includes buildings and other structures, land covered with water,
and any right or interest in or over land. The first part of the definition of
land is clear and unambiguous. The words “any right or interest in or over
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land” should be clarified.

10. Yes.
Renfrewshire

Council

12. Society of Yes.

Local Authority
Lawyers and
Administrators

in Scotland

13. Strutt & We consider this satisfactory.

Parker LLP

15. DLA Piper It is a mistake to exclude the conveyancing practicalities of airspace

Scotland LLP

acquisition. The vast majority of CPOs are for road projects. A recurring
issue with those is how to deal with acquisition of rights for bridges — is it
a servitude or acquisition of airspace. If CPO law is being reformed it
makes sense to tackle the main practical issues which are faced. This is
one of them. The problem is partly the definition of “land” referred to on
page 19 [of the DP]. This only seems to allow for the acquisition of rights
in airspace, not the acquisition of the airspace itself.

16. Scottish
Compulsory
Purchase

Association

It is considered that in compulsory purchase, an acquiring authority
should be required to acquire all property interests in, under and over
‘land and buildings” which incorporate all pertinents and rights that are
proposed to be compulsorily acquired. Thus, the current definition in the
2010 Act is perhaps slightly restrictive and the definition of “land” requires
to be widened accordingly.

19. Odell Milne

| have already provided information to the SLC committee [Advisory
Group] with regards to the definition of land. | consider that the definition
should encompass all rights in land (including the interests of life-renters,
heritable creditors, common property, common interest in water, mineral
rights, sporting rights, fishing rights etc.). | also consider that it should be
possible to obtain new rights rather than taking full ownership if that would
minimise the interference with private rights or the need to take land.
There should be a clear entitlement to take land temporarily where that
would be sufficient to deliver the public benefit and the provisions for
compensation in the event of such temporary land take should provide for
payment of compensation for the duration of the temporary occupation.

Widening the legislation to include all these rights, and (as is set out later)
provision of a comprehensive list of parties on whom notification is to be
served, brings a heavy burden on promoters to identify and serve notice
on all interests.

| do not agree that the Section 106 procedure should be used widely in
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relation to all these interests since in my view such interests can be
significant. Therefore, careful consideration needs to be given to the
entitlement to notification and to the parties who are entitled to be treated
as “statutory objectors”. However, this must be balanced with the
reasonableness of requiring the acquiring authority to identify and notify
all such parties.

20. SSE plc We would agree that the current definition of land is satisfactory as it
encompasses subordinate rights.

21. District Yes.

Valuer

Services

22, Glasgow Yes. Re content of para 2.52 [of the DP], a Standard Security ad factum

City Council praestandum may be a circumstance where a standard security could be
acquired.

23. Central Yes. However, any doubt as to its comprehensiveness of the interests

Association of | that may be acquired should be resolved by broadening it.

Agricultural

Valuers and

Scottish

Agricultural

Arbiters and

Valuers

Association

24. Shona No it is set too widely.

Blance

25. East Yes, the current definition appears to be satisfactory.

Ayrshire

Council

26. National Yes as it includes land, buildings and structures, land covered by water

Grid plc and any right or interest over land. Given that in Scots Law land is defined
as being everything from the centre of the earth to the sky, it should be
made clear that land could mean all or any part of the land, for example,
air space or subsoil.

27. South The Council are satisfied with the current definition of “land”.

Lanarkshire

Council

29. Brodies Consideration should be given to extending the definition of land to

LLP

include other interests/tenements in land such as minerals, sportings and
salmon fishing or to clarify that it already includes such interests.

31. Association
of Chief
Estates
Surveyors
Scottish
Branch

Definition could be widened.
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32. The

Scottish
Borders
Council

| would agree that the land definition under the Interpretation and
Legislative Reform (Scotland) Act 2010 is sufficiently wide subject to the
marine work gloss given by the 1937 Act. [Harbours, Piers and Ferries
(Scotland) Act 1937, c. 28.]

35. Shepherd Yes.

and

Wedderburn

LLP

38. MacRoberts | Yes.

LLP

39. Scottish Yes.

Land and

Estates

40. Law No. We have concerns that the current definition of land in the

Society of Interpretation and Legislative Reform (Scotland) Act 2010 would appear

Scotland to be too restrictive in its terms and should include airspace rights. The
definition of land in the Town and Country Planning (Scotland) Act 1997
includes servitudes. There has to be a commonality of definition of land
which is sufficiently broad to encompass any anticipated rights which a
project may have to acquire.

42. Scottish Yes.

Water

43. Faculty of Yes, subject to the points noted below. The current definition is wide,

Advocates including subordinate real rights over land, which the Faculty of
Advocates supports. The Faculty is not aware of any difficulties being
caused by the current definition.
The Faculty notes however that the definition does not expressly provide
that ‘land’ includes everything above and beneath land, as rights of
ownership in land extend a caelo usque ad centrum. So, for example, it
does not expressly make provision for the inclusion of airspace. The
Faculty considers that such rights would have to [are] be implied (as
suggested by Professor Robinson and Ms Farquharson-Black in their text
book Compulsory Purchase and Compensation: The Law in Scotland (3"
edn, 2009) at para 3.11, in respect of the previous definition). If the
Commission does, however, decide to restate the definition, it may be
helpful to make this express.

44. Scottish We agree with the definition as specified (the “2010” definition) including

Property the wider rights identified and discussed in paragraphs 2.46 to 2.55.

Federation

Further None.

responses,

either made

informally or at

engagement

events
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Analysis

Explanation of
question

This question was designed to find out whether stakeholders had any
concerns about the definition, and whether stakeholders thought the
definition covered all necessary rights.

Summary of
responses and
analysis

25 consultees responded to this question, and 13 thought that the current
definition of “land” set out in the 2010 Act was satisfactory. Nine thought
it was unsatisfactory and a further three suggested improvements.

Of those who disagreed, SCPA viewed the definition in the 2010 Act as
slightly restrictive and suggested it required to be widened. OM
considered that the definition should encompass all rights in land
including the interests of liferenters and heritable creditors, common
property, common interest in water, mineral rights, sporting rights, fishing
rights etc. Brodies suggested that consideration should be given to
extending the definition of land to include other interests in land such as
minerals, sporting rights, salmon fishings, or to clarify that the definition
already includes such interests.

LSS felt the definition was too restrictive and should include airspace.
They also took the view that there should be a commonality of definition of
land which is sufficiently broad to encompass any anticipated rights which
the AA may need to acquire for the project. AJ pointed out that the
definition does not tie in with the definition of land in the 1997 Act, section
277.

Three consultees (NG, FoA and SPF) while answering that it was
satisfactory, went on to suggest improvements. NG suggested that it
should be made clear that land could include airspace or subsoil. FoA
noted that the definition does not expressly provide for everything above
and beneath land (a coelo usque ad centrum). SPF stated that the
definition of land should include the wider rights identified at paragraphs
2.46-2.55 of the DP.

3. Should the general power to acquire land compulsorily include power to create
new rights or interests in or over land?

(Paragraph 2.70)

Respondent

2. Antony C O Jack | See text at question 2, above.

7. West Lothian
Council

Agreed. Those rights or interests should be clearly set out and
should be limited to rights required as a consequence of the
Compulsory Purchase Order. If a general power to create new rights
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was granted it would create challenges as to what can be created.

10. Renfrewshire
Council

Yes.

12. Society of Local
Authority Lawyers
and Administrators
in Scotland

Yes. The ability to acquire servitudes, wayleaves or impose new real
burdens would be desirable, as would the ability to specify rights of
access for potentially severed land remaining in the ownership of
affected parties to head off any protracted negotiations on
accommodation works or arguments about severance (see
comments at 177 below).

[Response to 177]

The idea of acquiring rights short of ownership and the creation of
burdens on property not being acquired to benefit property that is
being acquired is covered in Chapter 2. There is no suggestion,
however, of conferring on an acquiring authority a right, while
compulsorily acquiring property to impose a burden or servitude on
the acquired property to benefit adjoining or potentially severed
property. Such a right would be desirable and in the spirit of
mitigating loss to the party whose land is being acquired and to that
of third parties. For example, where acquiring land would otherwise
sever other land, a right of access over the acquired land to the
severed land could be conferred. At the moment that can only be
done by agreement and such a right would avoid protracted
negotiations on accommodation works or arguments about
severance and the risk of never reaching agreement at all. It would
also potentially reduce the compensation due to affected parties.

13. Strutt & Parker
LLP

We endorse the comment that acquiring authorities attempt to
impose conditions as part of servitudes but do understand the need
for such rights (such as restrictions on buildings over electrical cables
etc.).

We consider that any new legislation should provide that any CPO
should be proportionate to the need and by the least intrusive means.

14. John
Watchman

3.1 Compulsory purchase ought to be an option of last resort. If
there is a more proportionate alternative (such as a lease, servitude
or a wayleave) short of compulsory purchase to achieve a public
interest objective, then that alternative should be used rather than
compulsory expropriation.

3.2 An example of that approach is a compulsory electricity wayleave
under the Electricity Act 1989. The Scottish Government’s standard
terms for a compulsory electricity wayleave are set out at Appendix 3
of the Scottish Government’'s 2014 guidance ‘Applications to the
Scottish Ministers for the Grant of a Necessary Electricity Wayleave
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in Scotland’.

15. DLA Piper
Scotland LLP

[Answer to question 3 and 4]

General CPO powers need to give the maximum flexibility in terms of
the interests or rights which can be acquired. This also needs to
reflect the reality of CPOs. With a servitude required in relation to a
linear project such as a road, the concept of a dominant proprietor is
artificial. Private bills have removed the requirement for a dominant
proprietor. Perhaps this should be provided for more generally.

16. Scottish
Compulsory
Purchase

Association

It is considered that it should be permissible for an acquiring authority
to create new rights or interests in or over land that has been
compulsorily acquired by that authority but such creation requires to
be proportionate in nature and should involve the least intrusive
method.

19. Odell Milne

Yes because taking lesser rights or interests in land can minimise the
land take or impact on a landowner. There can be an issue with
taking rights for, say, drainage, in that often the route of flow will not
be known until after construction. There may therefore be a need to
draft the entitlement to take such rights to allow the precise location
of the right to be determined later, provided it is not outwith agreed
limits of deviation. Whilst this does mean that there is less certainty,
it may result in a lesser interference with landowners’ rights. It would
also give the promoter the flexibility needed.

20. SSE plc

We would agree that in certain circumstances, the ability to create
new rights or interests in or over land would be more proportionate
than outright acquisition and would be attractive (i) to acquiring
authorities as the compensation following from acquisition of such a
right may be less than if the land was acquired outright, and (ii) to
landowners, who would not experience the same level of disturbance
as would be experienced if their rights as proprietor must be
acquired. As an example, a servitude right of access may be
mutually beneficial to both parties (with a new access route capable
of being used by all parties).

21. District Valuer
Services

Yes — it is understood that such powers currently exist under some
Acts. These powers should be available as an alternative to outright
acquisition as will often be less intrusive.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers

Yes — with compensation for losses arising from that creation.

New legislation should provide that any CPO should be proportionate
to the need and seek only the means that are least intrusive on those
who could be affected.

We endorse the comment that acquiring authorities attempt to
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Association

impose conditions as part of servitudes, understanding the need for
such rights (such as building over electrical cables etc.).

24. Shona Blance

No as above.

25. East Ayrshire
Council

Yes, this seems appropriate.

26. National Grid
plc

Yes. The general right should include power to create new rights or
interests in or over land, for example a lease, a servitude or a
wayleave. The new statute should set out how the terms or
conditions of these documents would be agreed and how they would
bind both parties.

27. South
Lanarkshire
Council

The Council believes that there should be a power to create new
rights or interests in or over land where the land itself is not being
compulsorily acquired. It considers that this would benefit both
parties e.g. the creation of a new servitude would allow the land
owner to continue to enjoy his land subject to the servitude and
would mean the acquiring authority would only need to acquire what
it required and also have the advantage of requiring to pay less
compensation.

29. Brodies LLP

Yes. The ability to create other types of interest in land for permanent
or temporary use may mitigate the interference with landowner’s
property and/ or business and save money for the acquiring authority
if the land does not have to be acquired.

The new rights could include personal real burdens in favour of the
acquiring authority, a new Compulsory Purchase (CP) Licence for
temporary access for the carrying out of works, storage etc. or CP
lease where exclusive possession is required. All of the new rights
should be branded in a similar fashion, each preceded by words such
as Compulsory Purchase to immediately alert any interested parties
to the significance of these rights.

Any new rights created should be registrable in the Land Register.

30. Isobel Gordon

Whilst we accept the need for this, we agree with your comments
that acquiring authorities attempt to impose conditions as part of
servitudes. This is an issue of concern in any widening of current
powers.

It is our experience that operators such as NG seek servitudes over a
limited width albeit the effects of the rights being granted are far
greater than the servitude width.

In their literature and in letters to affected landowners NG attempt to
impose on landowners a requirement to contact them in respect of
digging near the pipeline (not just over the servitude area). They
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even seek to charge for works undertaken to protect the pipe.

There is a causal link between the presence of the pipe in the land
and planning restrictions imposed via the HSE. This restrictive zone
is determined by the thickness of the pipe and the pressure of the
gas; both of which are controlled by the acquiring authority. In our
case the consultation zone led to the inability of us to construct
turbines within a distance greater than the CPO servitude width of
24.4 m.

You will note that the recent need to move the concert T in the Park
from Balado Airfield in Kinross was as a consequence of safety
issues arising from the presence of BP pipe installed under CPO
powers.

Clearly these rights need to be set out in the CPO conveyance
document in such a manner that the rights are as granted by statute
and cannot be increased or permit change of use etc. Likewise it is
not acceptable for governments or licencing authorities to create by
provision of later statute changes to increase change or add on a use
to a CPO acquired right as there is no provision for further
compensation after the CPO claim procedure is agreed. That is not
fair as an additional burden is created on the land in question which
is simply ‘stolen by statute’.

31. Association of
Chief Estates
Surveyors
Scottish Branch

Yes.

32. Scottish
Borders Council

| would largely concur with the views expressed by Douglas Blyth
from SOLAR in his response on this proposal.

| would add that in my view having the ability to tie everything
properly together within part of the overall compulsory purchase
process would benefit all parties, by limiting acquisition of rights to
what is actually necessary. It would also aid the Reporter in being
able to assess whether the project to which the compulsory
acquisition relates is likely to be achievable.

35. Shepherd and
Wedderburn LLP

Yes. However, the rules by which compensation is calculated must
be set out clearly within the legislation. We have experience of
representing an objector to an Order promoted under the Transport
and Works (Scotland) Act where one of the main grounds of
objection was that the Order permitted the compulsory creation of
rights over our client's land without appropriate corresponding
compensation provisions.

36. Scottish Power
Ltd

[Accompanying letter dated 19 June 2015]
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Rights

We support the ability to acquire “rights” separate to ownership on
the basis that this provides enhanced flexibility to the scale and type
of development proposed. However, we believe that it would not be
proportional to acquire “rights” in all circumstances, for example the
laying of cables or provision of access or even time limited rights for
construction or operational life of an asset. We would therefore
welcome clarity of the nature and terms of “rights” which could be
granted.

It may be advantageous for the types or terms of “rights” to be
prescribed by statue in order to avoid a situation where “lease” type
rights could be debated at an inquiry in terms of appropriateness
which would be unnecessary, if “ownership” were to be requested.
This would also simplify and focus the inquiry process. It would then
be for parties to argue for a variation from any prescribed form of
statutory “rights”. While it would be preferable for any “rights” to
neatly reflect the known, and understood “property rights”, we do not
consider that this is required in the case where “rights” are properly
constituted, and authorised, by the enabling statute. It should also
be possible for acquiring authorities to be granted “rights” to carry out
activities such as mitigation on land.

38. MacRoberts
LLP

Yes, it would be beneficial to be able to impose additional restrictions
or positive obligations in situations where a new right is permissible
under the enabling legislation. This may also enable a smaller area
of land to be acquired compulsorily.

39. Scottish Land
and Estates

Potentially the ability to create new rights or interests may be
beneficial in place of acquisition. Ownership is not necessarily
always the preferred option and in some instances a servitude may
be more appropriate. However, the law around “wayleaves” should
be considered in tandem with any proposal to extend powers to
create new rights or interests. Where rights in land are acquired by
privatised utilities the value of those rights should be taken into
account. Any new legislation should provide that any CPO should be
proportionate to the need and by the least intrusive means.

40. Law Society of
Scotland

Yes. Such rights could encompass both temporary rights to enable
construction to take place, but also permanent rights which, although
necessary, do not require outright ownership which is important for
the purposes of ECHR as only minimum interest should be
compulsorily acquired. There is uncertainty as to the nature of new
rights which are compulsorily acquired and their relationship to such
rights that can be created either statutorily or by prescription. The
creation of servitudes under CPO presents some difficulties in
reconciling these with servitudes created voluntarily. Specific
reference to Section 27 of the Forth Crossing Act 2011 is made.
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Rather than relying upon the creation of servitude under an enabling
Act, this adopts the procedure with some amendments for the
creation of a servitude under Section 75 of the Title Conditions
(Scotland) Act 2003. Our concern is that there is a requirement
under Section 75 for there to be a benefit to property. We consider
that a servitude right should not, for the purposes of its existence,
require a benefited property.

We believe that there should be a list of types of rights which can be
acquired and also specification of those rights which cannot be
acquired.

Additional provisions would also be required to protect the exercise
of the servitude from any interference by the owner over which the
servitude has been taken.

42. Scottish Water

Yes.

43. Faculty of
Advocates

The Faculty of Advocates supports a power to create new rights or
interests over land for the reason suggested by the Commission at
paragraph 2.70, but suggests that the rights or interests which could
be acquired should be listed in the statute.

The Faculty of Advocates agrees that there should be a power to
create new servitudes and real burdens. The limits of these rights
are well defined and therefore there would be sufficient protection for
the interests of the landowner. For example, a servitude must be
exercised civiliter, real conditions must not be repugnant with
ownership. The Faculty agrees, as suggested by the Commission at
paragraph 2.67, that there should be a power to impose conditions in
respect of the acquired rights, although this should be subject to a
requirement that the conditions benefit the acquired right (in a way
similar to the test in section 3(3) of the Title Conditions (Scotland) Act
2003 concerning the constitution of real burdens).

The Faculty supports the power to acquire a ‘wayleave’, although
agrees that the concept of wayleaves more generally requires further
consideration.

The Faculty does not consider that there should be the power to
create a lease, for the reasons summarised by the Commission at
paragraph 2.60. A lease would involve the landowner being forced
into a contractual arrangement with the acquiring authority, and
would impose obligations on the landowner. The Faculty does not
consider this would be appropriate without the landowner’s consent.

The Faculty agrees with the Commission’s observation that there is
no apparent reason why an acquiring authority should be able to
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create a standard security.

44, Scottish
Property
Federation

We see the potential benefit for the acquiring authority and
importantly, the landowner, of extending new rights over land through
compulsory purchase. We support the possibility therefore of using
compulsory purchase to acquire new rights where appropriate, for
example to apply new real burdens or other restrictions. Our view is
that if compulsory purchase is to operate efficiently and effectively
then it requires flexibility as well as the protection of rights.

45. Scottish Power
Energy Networks
Holdings Ltd

[Accompanying letter dated 19 June 2015]
Rights

We support the ability to acquire “rights” separate to ownership on
the basis that this provides enhanced flexibility to the scale and type
of development proposed. However, we believe that it would not be
proportional to acquire “rights” in all circumstances, for example the
laying of cables or provision of access or even time limited rights for
construction or operational life of an asset. We would therefore
welcome clarity of the nature and terms of “rights” which could be
granted.

It may be advantageous for the types or terms of “rights” to be
prescribed by statue in order to avoid a situation where “lease” type
rights could be debated at an inquiry in terms of appropriateness
which would be unnecessary, if “ownership” were to be requested.
This would also simplify and focus the inquiry process. It would then
be for parties to argue for a variation from any prescribed form of
statutory “rights” While it would be preferable for any “rights” to
neatly reflect the known, and understood, “property rights”, we do not
consider that this is required in the case where “rights” are properly
constituted, and authorised, by the enabling statue. It should also be
possible for acquiring authorities to be granted “rights” to carry out
activities such as mitigation on land.

Further responses,
either made
informally or at
engagement events

At one event participants stressed the importance of acquiring all the
interests in land required for a development, subject, of course, to
notification and compensation. Participants expressed the view that
there should be a single procedure to acquire each relevant interest,
irrespective of the nature of that interest. For example, the same
procedure should apply for acquiring both securities and leases.
Participants noted that care required to be taken to ensure that all
rights were included in any list set out in future legislation.

Analysis

Explanation of
question

None required.
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Summary of
responses and
analysis

Of the 29 responses to this question, 28 responded positively. Only
one (SB) responded negatively, arguing that the power was already
set too widely.

Brodies suggested that the new rights could include a Compulsory
Purchase Lease or a Compulsory Purchase Licence for temporary
occupation, and that all new rights should be branded in a similar
fashion, each proceeded with words such as “Compulsory Purchase”
to alert interested parties to the significance of these rights.

4. What comments do consultees have on the relationship between the
compulsory acquisition of new rights or interests in or over land and general

property law?

(Paragraph 2.70)

Respondent

7. West Lothian
Council

The creation of new rights and interests would create challenges if
there was a general power to create new rights and interests. If a list
of rights and interests that could be acquired by CPO were made
and that would assist. A caveat to creating new rights and interests
is that there may be unintended consequences which follow the
creation of new rights and interests. Any such new rights and
interests would need to be carefully considered before being
adopted into law.

Clarity should be provided on what rights to compensation would be
available to owners and others adversely affected by the creation of
new rights.

10. Renfrewshire
Council

It is suggested that only new servitudes and, possibly, real burdens
would be applicable in this context. In order for the creation of new
servitudes and/or real burdens to be effective, it is suggested that as
much detail of the nature, rights and obligation of these would need
to be intimated at the outset.

The other rights, e.g. leases, securities do not fit well with the
compulsory nature of the acquisition, although that is not to say that
these could not be negotiated separately between the parties.

12. Society of Local
Authority Lawyers
and Administrators
in Scotland

It is suggested that only new servitudes and, possibly, real burdens
would be applicable in this context. In order for the creation of new
servitudes and/or real burdens to be effective, it is suggested that as
much detail of the nature, rights and obligation of these would need
to be intimated at the outset.

The other rights, e.g. leases, securities do not fit well with the
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compulsory nature of the acquisition, although that is not to say that
these could not be negotiated separately between the parties.

It would be helpful to expressly indicate that any new rights have the
same effect as existing terms of general property law.

13. Strutt & Parker
LLP

It is our experience that electricity undertakers, for example,
frequently seek CPO rights for cables (e.g. for offshore windfarms)
where less intrusive powers exist (necessary wayleave procedure).
The CPO route is sought by cable operators in preference to
necessary wayleaves because they are selling on any rights they
acquire for monetary gain.

If the general power to acquire new rights or interests in or over land
are to be included, there should be a general duty on an acquiring
authority to use the least intrusive mechanism available, in effect
enshrining in law the comment at paragraph 3.4.2. [3.42 of DP]

15. DLA Piper
Scotland LLP

General CPO powers need to give the maximum flexibility in terms
of the interests or rights which can be acquired. This also needs to
reflect the reality of CPOs. With a servitude required in relation to a
linear project such as a road, the concept of a dominant proprietor is
artificial. Private bills have removed the requirement for a dominant
proprietor. Perhaps this should be provided more generally.

16. Scottish It is not considered that there is any conflict between CPO law and
Compulsory general property law.

Purchase

Association

19. Odell Milne | have made a number of comments in previous correspondence

and meetings with the Committee [SLC Advisory Group] with
regards to the relationship between compulsory acquisition of new
rights or interests and general property law. | have mentioned
particularly those rights where the legislation is not clear.

Consideration needs to be given to the practicalities of notification of
interested parties. Whilst on the face of the relevant register there
may be evidence of an agricultural tenant's or a community's pre-
emptive right to buy, these are not currently parties entitled to
notification as holders of such interests. Whilst an agricultural
tenant may be entitled to notification as lessee or occupier, there
does not appear to be any obligation in the CP legislation in its
current form to notify communities who have registered pre-emptive
rights to buy nor agricultural tenants who have done so in respect of
that right. On one view, there can be no problem with "over-
notification", but over-notification may result in more objections and
further work for the acquiring authority to determine whether or not
such objectors are "statutory".
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Another category of interest which is not visible from the register is
the interests of beneficiaries under a Trust. Where a Trust holds
title the beneficiaries under the Trust are not entitled to notification.
However to include parties with registered pre-emptive rights to buy
such as agricultural tenants and community bodies, where (the
landowner may never choose to sell the land and so the pre-
emptive right may never be exercised) is that any different from the
position of a beneficiary whose title to the land may vest at, say, age
18, 21 or 40?7 It would not be reasonable for promoters to have to
investigate the provisions of trust deeds (and indeed many are
confidential and not publicly available or registered). It may be that
trustees’ obligation to act in the best interests of the trust
beneficiaries, avoids any problems of that nature and perhaps all
that is required is that legislation makes it clear that the acquiring
authority is entitled to rely on that and therefore notification to the
Trustees is sufficient to comply with the obligation to notify.

Although partnerships can now hold title to land in the name of the
partnership, title is often held in the names of some or all of the
partners. There is no clarity on the face of the Register as to any
changes in the partnership and as to who the current partners are.
Whilst investigation and enquiries can take place, there is a risk for
an acquiring authority that notice is not served on the party who is
the “owner” of the property. Furthermore, ownership may be dealt
with in the partnership accounts where interests in the property are
allocated to the partners’ capital accounts and the allocation may
not coincide with the position on the title at all. Information which
enables the “owner” in such situations to be determined is not easily
obtained by an acquiring authority. An acquiring authority can serve
notice on all parties whom it understands are partners and on the
partnership itself. Should provision be made that notification to a
partnership by name of itself is sufficient? However that approach is
not without risk since the partner who receives the notification may
not tell the other partners and they would be deprived of an
opportunity of objecting.

Common property can result in problems for promoters of schemes.
Whilst the “PMP Plus Limited v Keeper of the Registers of Scotland
Lands Tribunal (Scotland) 20 November 2008 case” may now have
been decided, the position of acquiring authorities is still difficult.
The land may remain vested in the original developer since the
disposition did not transfer title, but that land is subject to the rights
and interests of all the common property owners. Should the
valuation of that land take into account those interests even if at the
time of the transfer, there was no certainty as to ownership? In
some cases the developer has now been taken over by another
company or been dissolved. The interest may have fallen to the
Crown and should acquisition from the Crown be possible in those
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limited circumstances? Whilst the QLTR may have indicated that in
general they are open to sale of land at the DV’s valuation, if
notification has been served on a company thought to own the land
at the time of acquisition, it may have been included in the CPO and
it is not until later that it is discovered that the land interest lies with
the QLTR. Separate negotiations then need to take place for title to
transfer and that can delay delivery of title which can interfere with a
tight programme for construction. Should there be an obligation to
serve notice on all the holders of a common right to use (i.e. the
beneficiaries of burdens in that common land) or only on those
owners if they have a right of common property?

Where Registers of Scotland in conjunction with Ordnance Survey
redraw maps, issues can arise in relation to the authority contained
in the authorising CPO, TAWS or private act. If an area is “re-
mapped” part way through a CP exercise could legislation be put in
place to enable the acquiring authority to acquire the land on the
‘new OS” even if that does not coincide with the original OS on
which the CPO plans were based? An example of this issue in
practice occurred in Stowe on the Borders Railway where the OS
was redrawn for the area. Parliamentary plans (equivalent of CP
maps) did not coincide with the version of OS scheme being used at
the time of acquisition. Therefore the authority to acquire the land
did not “match up”.

It is possible that other issues may arise as a result of the ongoing
collaboration between Registers of Scotland in conjunction with the
OS team following the coming into force of the Land Registration
etc. (Scotland) Act 2012. It is understood that that process may
involve title boundaries being drawn to match "fence boundaries",
whether or not the actual title reflects that position. This could result
in problems for promoters determining compensation where the title
which is provided to them, does not reflect the same boundaries as
the Title Sheet or reports based on the OS being used by Registers
of Scotland at the time of acquisition. Can provision be made in the
legislation to clarify these uncertainties and difficulties?

An issue arises with regard to common interest in water, which is
enjoyed by any owner of the alveus from source to sea. Whilst
there is no specific legal provision, it might be considered that the
interest is akin to a servitude which would mean that advertising and
lamppost notice would be sufficient. However, the owner of the
alveus of the river with a common interest in the water could have a
genuine interest in the flow and could be materially detrimentally
affected by a change in the flow in the case, for example of an
owner of the alveus downstream from the compulsory acquisition
who either has a hydro scheme or salmon fishings.

20. SSE plc

An approach which allows the acquisition of new rights by
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compulsion would more closely mirror the approach that is taken by
acquiring authorities when negotiating the acquisition of rights in
land voluntarily. At present, if an acquiring authority cannot agree a
voluntary arrangement for a right in land, it has to pursue a CPO to
acquire the land which may be disproportionate.

22. Glasgow City
Council

It is logical that the nature of the rights/interests should equate with
general property law rights of a permanent nature and that where
apposite there should be an ancillary right to attach conditions and
reservations all as may ultimately be determined by the Reporter.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters

Members report that electricity undertakers, for example, frequently
seek CPO rights for cables (e.g. for offshore windfarms) where less
intrusive powers exist (necessary wayleave procedure). The CPO
route is sought by cable operators in preference to necessary
wayleaves as they can then sell on any rights they acquire for

and Valuers .

Association monetary gain.
If the general power to acquire new rights or interests in or over land
are to be included, there should be a general duty on an acquiring
authority to use the least intrusive mechanism available, in effect
enshrining in law the comment at paragraph 3.4.2. [3.42 of DP].

27. South The Council would suggest that any new rights or interests in or

Lanarkshire Council

over land would be limited [to] those rights recognised by general
property law. This would have the advantage of ensuring the rights
are capable of registration and will bind successor owners of the
land affected.

29. Brodies LLP

Any new real burdens which are to be created under CP could be
akin to personal real burdens created under the Title Conditions
(Scotland) Act 2003. They could be in favour of the acquiring
authority with conditions attached as to what rights they could
benefit from and secondary legislation prescribing which authorities
could use such real burdens.

Similar consideration could be given to creating new CP servitudes
in favour of the acquiring authority. This may be straying into an
area of property law which is in need of review but might be a
starting point. Finding a benefited property for some utility
servitudes can cause problems. The same might apply in CP
situations when all that is needed is a right to lay pipes or cables or
a right of access.

If personal CP real burdens and servitudes could be created, the
need for dual registration would also be dispensed with for all and
not just for pipes and cables.

When considering what type of additional rights may be acquired
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compulsorily, thought should be given as to how long such rights will
be needed. For example, if real burdens were employed to prevent
owners from building on land needed for verge or sight lines for road
widening, the owners in theory could go to the Lands Tribunal to
seek variation or discharge of such a real burden. This would also
apply in the case of servitudes. Conditions may need to be added to
any provision permitting CP real burdens and servitudes to deal with
the options for variation and discharge.

If real burdens are to be used, consideration must also be given as
to whether such burdens must comply with the rules for constituting
real burdens contained in the Title Conditions (Scotland) Act 2003.
For example, it may not always be practicable to have the content of
the burden within the 4 corners of the deed and to make the
condition praedial. Provision may be needed to allow for reference
to publicly available documents.

If CP leases could be created as a statutory type of lease, we would
hope that such leases could be registered in the Land Register,
irrespective of the length of the lease, and thereby act as a flag to all
prospective purchasers that the land is affected by CP. Given the
different status of such a lease, parties should quickly become
aware that it is not the same kind of agreement as a commercial or
residential lease. Such leases could contain standard obligations
which landlords and tenants must comply with. The question of
irritancy and termination could require special treatment. Also
liability post termination of the lease for environmental issues would
have to be dealt with.

30. Isobel Gordon

We are aware that electricity undertakers frequently seek CPO
rights for electricity cables (e.g. for offshore wind farms) where less
intrusive powers exist (necessary wayleave procedure). The CPO
route is sought by cable operators in preference to necessary
wayleaves solely because they are selling on any rights they
acquire for monetary gain.

If the general power to acquire new rights or interests in or over land
are to be included, there should be a general duty on an acquiring
authority to use the least intrusive mechanism available, in effect
enshrining in law the comment at paragraph 3.4.2. [3.42 of DP].

32. Scottish Borders
Council

| concur with the views expressed by Douglas Blyth from SOLAR in
his response on this proposal.

35. Shepherd and
Wedderburn LLP

It would be useful for the proposed new statute to expressly state
that any new rights created through the CP would be capable of
registration in the Land Register of Scotland and binding on
successors in title for the period of time for which the new right is
created through the CP - whether or not such a right would be a real
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right under general property law.

36. Scottish Power
Ltd

While it would be preferable for any “rights” to neatly reflect the
known and understood “property rights”, we do not consider that this
is required in the case where “rights” are properly constituted, and
authorised, by the enabling statue. It should also be possible for
acquiring authorities to be granted “rights” to carry out activities
such as mitigation on land.

38. MacRoberts LLP

New rights can only take the form of the servitude (with relevant
conditions to protect the party whose interests are acquired). As
noted in the Discussion Paper new rights cannot take the form of a
Lease is this is a bi-lateral contract.

39. Scottish Land
and Estates

Where a necessary wayleaves procedure is available for example, it
ought to be used in place of CPO procedure. The less intrusive
option for the landowner should always be preferred.

40. Law Society of
Scotland

We refer to our response at question 3 above.

43. Faculty of
Advocates

The Faculty of Advocates considers that the power to create new
rights over land should be limited to a power to create new rights of
the kind which are presently recognised under Scots property law.
As noted in the previous answer, the Faculty of Advocates
considers that the particular rights which an acquiring authority
should be able to acquire should be listed in the statute. The
reason for limiting these to those currently recognised under Scots
law is that those rights are subject to clear, well recognised rules
and limits. The only exception is wayleaves, and as the law is
unclear, it may be preferable to specify in the statute what a
wayleave right can consist of.

44. Scottish
Property Federation

No comments further to our answer to proposal 3.

45. Scottish Power
Energy Networks
Holdings Ltd

While it would be preferable for any “rights” to neatly reflect the
known and understood “property rights”, we do not consider that this
is required in the case where “rights” are properly constituted, and
authorised, by the enabling statue.

Further responses,
either made
informally or at
engagement events

None.

Analysis

Explanation of
question

This question was designed to achieve commentary on whether CP
law required to tie in, at all points, with general property law, or
whether consultees favoured giving the CP system a set of different
rules in relation to rights or interests.
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Summary of
responses and
analysis

There were 21 substantive responses to the question, many of which
raised interesting issues.

S&P, CAAV and IG all noted that an AA should be under a duty to
use the least intrusive means of securing its aim. They pointed out
that utility providers frequently sought CPO rights for cables when
they could use the necessary wayleave procedure. They asserted
that utility providers then sold on the rights acquired for monetary
gain, e.g. in relation to windfarms.

WLC and FoA proposed that there should be a list of rights and
interests which could be acquired by CPO.

WLC, RC, SOLAR, and SBC all had reservations about creating new
rights and interests.

GCC took the view that the nature of rights and interests acquired
under CPO powers should equate to general property law rights.
SthLC and FoA agreed that any new rights or interests should be
limited to those recognised by general property law. FoA pointed out
that such rights are subject to clear, well recognised rules and limits.

Brodies noted that there was a need to solve the general property law
problem of finding a benefited property, in cases involving rights in
favour of utility companies, where the utility companies have no
property ownership. They suggested that if CP servitudes and
burdens could be created, the need for dual registration could be
dispensed with. Brodies also noted the issue that it was not always
possible to have a burden contained within the four corners of a
deed.

OM provided helpful comments on the practicalities of notification of
interested parties, dealing with trusts, partnerships, communities with
registered pre-emptive rights, owners of common property, the QLTR,
changes to Ordnance Survey maps and common interests in water.

S&W felt it would be useful for a proposed new statute to state
expressly that any new rights created by CP would be capable of
registration in the Land Register and be binding on successors-in-title
for the period of time for which the new right was created, and
whether or not such a right would be a real right under general
property law.

SP and SPEN stated that new rights should not have to reflect known
property rights, so long as they were properly constituted by their
enabling statute.
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5. Would a general power to take temporary possession, as described in
paragraphs 2.71 to 2.73, be useful for acquiring authorities, and, if so, what
features should it have?

(Paragraph 2.73)

Respondent

2. Antony C O Jack

See text at question 2, above.

6. Craig Connal QC

Yes. See the discussion below.

[paragraph 4. Acquisition of Rights Short of Ownership - Temporary
Acquisition]

Although this is not a matter much dealt with in the Paper, it touches
on areas which are tackled under other heads and it may therefore
be of value. It arises from an example which ultimately did not reach
the courts.

In the context of the building of the M74 extension, a large site was
identified as required, not for part of the new road, but for a
construction compound to be used by contractors working on the
road during the lengthy period anticipated for construction. | do not
know what approach had been adopted to such a requirement in the
past. It may be that voluntary arrangements were reached or
indeed that an area was compulsorily purchased. In this instance,
what was sought was a right to ‘acquire' temporarily for the duration
of the works.

This gave rise to debate on the part of the site owner as to whether
it was, in law, competent to acquire such a temporary right. It was
not one which readily fitted with the pattern of acquisition of
ownership on which CPO procedure is based. Valuation could
clearly be problematic given the difficult of crystal-ball gazing to a
point at some future date when the property was returned. There
was indeed a difference among the advisers - myself on the one
part and a leading member of the bar on the other - with one
arguing that it did not fall within the statutory acquisition powers and
the other arguing, pragmatically, that if it was of evident utility for
the scheme, the Court would likely hold that it did ...

... Matters proceeded. | have no further information as to the basis
on which that occurred or on the basis on which compensation was
arranged.

It seems to me to be unlikely that this would be the only scheme
with a requirement of this nature. Consideration might usefully be
given as to whether, in principle, such rights ought to be capable of
being compulsorily purchased and if so, on what basis. The matter
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could then be made clear by statute or rule to avoid future litigation.

7. West Lothian
Council

Such a general power would appear to have its attractions and
would be welcomed in practical terms for purposes such as
accommodation works. The legislation would need to be carefully
worded so that it is only the temporary use and possession that the
acquiring authority can make of the land.

Landowners will want to be satisfied that there is clarity in the
provisions and that there are penalties imposed on an acquiring
authority who breaches the temporary arrangements.

This would fit in with the requirements of Article 1 of the First
Protocol of the Human Rights Act 1998.

10. Renfrewshire
Council

Yes.

To give some indication of the duration of the possession would
seem appropriate, if not by reference to a specific date then on the
occurrence of certain events.

It may also be appropriate to specify the proposed condition which
the temporary land should be in at the point at which it is handed
back to the owner.

It may also be possible that the owner would prefer that the
acquiring authority acquire the land outright as its temporary loss
may be tantamount to severance or blight.

12. Society of Local
Authority Lawyers
and Administrators
in Scotland

Yes.

To give some indication of the duration of the possession would
seem appropriate, if not by reference to a specific date then on the
occurrence of certain events.

It may also be appropriate to specify the proposed condition which
the temporary land should be in at the point at which it is handed
back to the owner.

It may also be possible that the owner would prefer that the
acquiring authority acquire the land outright as its temporary loss
may be tantamount to severance or blight.

Reference to the terms of the Opencast Coal Mining Acts may be a
useful guide.

13. Strutt & Parker
LLP

We understand the need for such rights.

In exercising such rights it must be made clear in what state the
land is to be returned to the landowner as well as the timing as this
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is a factor in assessing compensation.

14. John Watchman

Temporary possession

4.1 The fundamental problem here is the uncertainty about the
period of temporary possession required. Public projects more often
than not exceed the anticipated duration of works. Any extension of
an initial or extended temporary possession period would almost
inevitably be given. There is no incentive for the acquiring authority
to get it right first time. Further the landowner might make plans on
the basis that the land will be returned after the specified period and
those plans would be undermined, or at least be prejudiced, by any
extension of that period. Further it is not unknown for acquiring
authorities that initially wanted land for temporary possession to
subsequently want permanent possession of the land.

15. DLA Piper
Scotland LLP

A general power to take temporary possession would be very
helpful. There are models in various private bills. The issue of
compensation for temporary possession needs to be considered.
The current legislation is ambiguous on whether a CAAD is
competent for temporary possession and perhaps this point should
be clarified.

16. Scottish
Compulsory
Purchase

Association

It would be useful for acquiring authorities to have a general power
to take temporary possession — particularly with regard to land that
would be used indirectly with regard to the public work e.g.
compound storage areas, access etc. However, care has to be
exercised to ensure that compensation is payable and that the
terms and conditions of occupation are properly agreed. Further, the
acquiring authority should serve a formal notice of the termination
date and this date would trigger the six year time-bar rule for any
application to the Lands Tribunal for Scotland for disputed
compensation.

19. Odell Milne

Yes, as noted above, this would be useful for acquiring authorities
although from the perspective of landowners this entitlement must
be on condition that the temporary occupation is for a definite
duration. Recent private Acts have allowed for temporary
occupation until one year after “completion of the works”. Whilst this
is an attractive approach for promoters, it does leave landowners in
a difficult position since they are not sure how long the term of the
occupation will continue.  Furthermore, it is difficult for the
landowner to know what would constitute “completion of work”.
Provision must be made for compensation. Many landowners feel
that it is unreasonable that compensation for loss only is payable,
rather than rent. This is consistent with the rest of the CP
compensation regime but it might be considered that there is some
justification for such a view, since any other party to whom land was
made available would normally be obliged to pay. Furthermore, for
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landowners, proving loss of rent or other loss can be time
consuming and expensive and the time taken for promoters to
negotiate and deal with them can also be significant. Therefore
providing for a fixed “statutory” loss of occupation/rent payment
might not be unreasonable.

Any provisions relating to temporary occupation would need to
make clear what the acquiring authority was entitled to do on the
land and in particular whether or not the acquiring authority is
entitled to demolish buildings, build structures temporary or
permanent; and what is to happen to the land at the end of the
period of temporary occupation by way of reinstatement obligations
etc. A lease would make provision for these types of issues.

[See also answer to question 2.]

20. SSE plc

A general power to take temporary possession would be very useful
for acquiring authorities — again it mirrors what would be negotiated
in a voluntary situation for a short term land requirement, say for a
site construction compound which might only be needed for the
duration of a construction project. Again, having the ability to seek
such an order would mitigate the impact on both the affected
landowner in terms of certainty of duration and the acquiring
authority in terms of compensation payable.

21. District Valuer
Services

It would be useful for acquiring authorities to have a general power
to take temporary possession — particularly with regard to land that
would be used indirectly with regard to the public work e.g.
compound storage areas, access etc. However, care has to be
exercised to ensure that compensation is payable and that the
terms and conditions of occupation are properly agreed. Further, the
acquiring authority should serve a formal notice of the termination
date and this date would trigger the six year time-bar rule for any
application to the Lands Tribunal for Scotland for disputed
compensation.

22. Glasgow City
Council

Yes - the right to have temporary impingements of property rights
would be extremely helpful and would result in interests which
equate with the actual requirements being CPO’d. Sec 196 of the
1997 Act [Town and Country Planning (Scotland) Act 1997] does
cover some of this but | don’t find it straightforward to implement.
Features - the purpose, the period (with relevant trigger and notice),
identification of those who have the benefit, obligations re
insurance, indemnification and reinstatement, all akin to a temporary
licence. The right would require to be binding on successors of
those enjoying the property rights impinged on.

23. Central
Association of

While we understand the need, especially by contractors working on
a project, for such temporary possession, we believe that this
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Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

should be a matter for commercial negotiation, not compulsion.
As part of due process, a CPO should be certain as to:

e the area to be taken
e the purpose for which it is taken
e and, in this case, the period for which it is to be taken.

Given that the need for such facilities as compounds is often
pragmatic, we are concerned that these key definitions of what is to
be taken cannot be satisfactorily made the subject of a CPO.

There should not be a power to take whatever land is desired at the
time for as long as is wanted and for any purpose.

We have seen specific issues with HS2 where the railway is to be
laid in a tunnel constructed by cut and cover means. HS2 is only
seeking temporary possession of the land but proposes only to pay
rent for it without recognising the larger impact on the farm accounts
of losing a significant fraction of its area for the time involved while
the farm’s overheads are unchanged.

If powers are to be given to take land temporarily, then the CPO
must be clear as to the state in which the land is to be returned to
the landowner as well as the timing as these can be relevant when
assessing compensation.

25. East Ayrshire
Council

Yes, this would be useful although it would need to be clear what
land was required and how long it would be required for. Provision
should also be made as to reinstatement of the land/what condition
the land should be in when handed back to the landowner.

26. National Grid plc

Yes this would be useful for acquiring authorities. A power to take
temporary possession should set out the affected land, the
temporary use for which possession is being taken, for example for
access or for a construction compound, and the period of temporary
use. Regarding the period of temporary use, this should not be too
prescriptive or limiting otherwise the power will be of little value to
acquiring authorities. We would draw you attention to the power to
take temporary possession set out in private Acts of the Scottish
Parliament, for example Edinburgh Tram (Line One) Act 2006.
Finally where temporary possession could affect a statutory
undertakers’ apparatus, the power to take temporary possession
should include asset protection safeguards.

27. South
Lanarkshire Council

The Council would welcome a general power to take temporary
possession as described in paragraphs 2.71 to 2.73 of the report
[DP]. It would reduce the impact on the owner of the land who would
still be entitled to compensation for the temporary interruption to the
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occupation of his land while recognising that the acquiring authority
only had a temporary need to use the land in question. To take
temporary possession the acquiring authority will need to be able
to:-

e Clearly identify the land required

o Detail the reason for the land being required i.e. site
compound during construction project; and

e Detail the period the land was required for. However this
may be problematic for some projects and there would need
to be provision allowing the period to be extended if required
(without requiring the consent of the land owner).

The Council acknowledge that compensation would be payable for
the temporary possession which would be calculated according to
the normal rules with the right of recourse to the LTS.

29. Brodies LLP

Power to take temporary possession should be explored. The
arrangements could be under a licence to occupy which is for a
fixed term and licence fee. If the term had to be extended that
should be agreed between the parties. If agreement cannot be
reached, compulsory acquisition powers could be resorted to after
dispute resolution procedures have been exhausted.

Any such licence must set out exactly what the authority are entitled
to do and what they cannot do. If the authority are to have exclusive
possession of the land, a lease would be more appropriate.
Whichever mechanism is used, reinstatement obligations would
have to be agreed and set out in the lease or licence.

Again, notice of any such licence should appear against the title to
the Property in the Land Register and we would suggest that the
“compulsory purchase” branding be used.

30. Isobel Gordon

Temporary rights were granted in the NG servitude imposed on us
which were time limited to five years, yet the Schedule A
conveyance does not have provision for such an important element.
The 5 years temporary occupation rights itself was over and above
the required need and places the landowner at unnecessary
disadvantage. The Scottish Ministers should make it their scope to
establish and only confirm a CPO temporary rights for a minimum
necessary period.

In exercising such rights it must be made clear in what state the
land is to be returned to the landowner as well as the timing as this
is a factor in assessing compensation. This was an issue for us in
that NG failed to put the land into good agricultural condition before
handing it over.
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31. Association of
Chief Estates
Surveyors Scottish
Branch

Yes. In several cases landowners negotiate agreements with the
acquiring authority to allow use of a larger area and wait until the
works to be completed to define the actual land take.

Negotiation of side agreements or ‘leases’ may add an element of
cost and dispute to the process. It may be possible that the owner
would prefer that the acquiring authority acquire the land outright as
its temporary loss may be tantamount to severance or blight.

32. Scottish Borders
Council

Agreed that general power to take temporary possession would be
helpful and that this would be a good alternative to there being the
ability to compulsorily enter into a lease. However it would be
preferable to have both.

In terms of features of possession, | would suggest that the
acquiring authority would have whole rights in terms of using the
land for that period as if they had compulsorily purchased it subject
to returning the land to its original state at the end of the fixed period
at their own expense. | think it would be unhelpful to have it any
more narrowly restricted than this in terms of features.

35. Shepherd and
Wedderburn LLP

Yes. This would enable the Acquiring Authority to reduce impact on
the landowner in respect of areas of land required on a temporary
basis for example during the initial stages of a scheme. It is
proposed that the temporary right would be included in the
GVD/CPNT and such right would be noted on the title of the land
affected. The period for which the right subsists would be stated so
that it is clear from the Land Register of Scotland when the right
expires. The procedures relating to the exercise of temporary rights
must be drafted in a way which ensures that sufficient advance
notice is given to the dispossessed party that they do not
experience undue hardship. The operative provisions of the Forth
Crossing Act appear to strike a reasonable balance between the
needs of the acquiring authority and the needs of the dispossessed
party. We would, however, emphasise that the rules for calculating
the compensation which a dispossessed party is entitled to must be
clearly set out within the body of the legislation itself. We are
currently representing a party who has been temporarily
dispossessed of its interest in the land under the provisions of the
Forth Crossing Act. Our clients obtained a Certificate of Appropriate
Alternative Development from Fife Council but the acquiring
authority (Transport Scotland representing Scottish Ministers)
appealed that decision. Scottish Ministers as determining authority
appointed a Reporter to consider the CAAD appeal. The Reporter
recommended the grant of the CAAD on appeal but Scottish
Ministers disagreed with their Reporter’s conclusions that a CAAD
was competent in that case. The matter is currently before the
Court of Session.
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36. Scottish Power
Ltd

[continued on general comments on Rights]

It should also be possible for acquiring authorities to be granted
“rights” to carry out activities such as migration on land.

[continued on general comments on Crichel Down Rules]

We support enhanced flexibility by granting an acquiring authority
temporary access for works such as pre-construction survey for a
limited period. However we question the appropriateness of the
approach, set out in paragraphs 2.71 to 2.73.

[See also answer to question 160.]
Answer to question 160

We support enhanced flexibility by granting an acquiring authority
temporary access for works such as pre-construction survey for a
limited period. However we question the appropriateness of the
approach, set out in paragraphs 2.71 to 2.73 [of the DP, relating to
the temporary possession and use of land]. We consider that an
alternative would be to expand the Crichel Down Rules to
strengthen the obligation on the acquiring authority to return the
land to the affected landowner. This would bring an increase in
protection which could allow additional land, granted as part of any
CPO, to be afforded additional/temporary rights or acquisition of a
more expansive area of land to facilitate the construction process.
Under the current process there is a risk that, in seeking to minimise
the amount of land acquired, the acquiring authority does not
acquire enough land or rights because of a lack of detailed
information available at the point when the CPO is sought or the
proposed technology or planned implementation changes during
project development and implementation. We also highlight that,
under the Electricity Act 1989 (as amended), there are various
powers of access available to generation licence holders relative to
surveys and other activities. We would not support any variation to
those existing rights.

38. MacRoberts LLP

Yes, a power to take temporary possession would be useful to both
acquiring authorities and landowners. It should take the form of a
temporary licence to occupy with relevant protective conditions (e.g.
causing the least disturbance, making good all damage etc.) with an
obligation to pay suitable compensation.

The land and the purpose for which the land may be used should be
described. It will also be necessary to make provision for the notice
period required prior to taking possession, what changes to the land
may be made (e.g. demolition of existing structures, removal of

38




vegetation) and provision for reinstatement.

The period of permitted possession would have to be specified, this
being linked to the commencement of the project or particular works
within the project. Provision must be made for extension to the
permitted period at the request of the acquiring authority and with a
mechanism for deciding on an extension request should agreement
not be reached with the landowner.

There should be a maximum period of possession that can be
considered as temporary and beyond which the land must be
acquired.

39. Scottish Land
and Estates

We would envisage that such a power may be useful for acquiring
authorities, but the taxation implications of such temporary (change
of) use should be considered to ensure that the landowner is not
financially disadvantaged and in the first instance such temporary
possession should be through evidence of negotiated agreement
with both parties consenting, with compulsion as a backstop. Both
the timing of return of the land and condition of the land returned
needs to be clearly expressed.

40. Law Society of
Scotland

Yes, we consider such a power would be useful. We are aware of it
having been used in the Edinburgh tram project and consider it is a
pragmatic solution to situations where access or storage space are
required only during construction. It avoids the acquiring authority
having to incur the costs of outright purchase and it is also likely to
reduce claims for injurious affection or blight as it is only a
temporary measure.

That said, it is important that any such use should be adequately
compensated. We do not offer suggestions on the proper valuation
of such a claim but it is clear that in some cases the disruption could
be so significant as to completely inhibit a previous use of the land.
Might a right to seek sale be helpful? Should it include the creation
of new rights too (e.g. servitude)?

In addition, the current system of having temporary possessions dis-
applies the compensation code and there is a prospect for abuse
and unfairness to affected owners. Therefore, this particular right
should be subject to specifically defined proposals that shall relate
primarily to construction works.

42. Scottish Water

Yes.

43. Faculty of
Advocates

Yes. The Faculty of Advocates considers that such a power is
essential, and that it should be specifically set out in the statute.

The Faculty agrees that the power should include the option of non-
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exclusive possession in appropriate cases, for example the right to
take access. It is also important that access can be taken over
airspace, for example for use of a crane, and the statute should
explicitly provide for this.

44, Scottish
Property Federation

Yes, we support this proposal. Again this could add to the flexibility
of CPOs for an acquiring authority while at the same time
guaranteeing appropriate protection for the landowner, as well as
providing the landowner with surety of retaining ownership of the
asset which could be important in the context of their individual
commercial circumstances.

45. Scottish Power
Energy Networks
Holdings Ltd

It should also be possible for acquiring authorities to be granted
“rights” to carry out activities such as migration on land.

We support enhanced flexibility by granting an acquiring authority
temporary access for works such as pre-construction survey for a
limited period. However we question the appropriateness of the
approach, set out in paragraphs 2.71 to 2.73.

[See also answer to question 160

We support enhanced flexibility by granting an acquiring authority
temporary access for works such as pre-construction survey for a
limited period. However we question the appropriateness of the
approach, set out in paragraphs 2.71 to 2.73 [of the DP relating to
the temporary possession and use of land]. We consider that an
alternative would be to expand the Crichel Down Rules to
strengthen the obligation on the acquiring authority to return the
land to the affected landowner. This would bring an increase in
protection which could allow additional land, granted as part of any
CPO, to be afforded additional/temporary rights or acquisition of a
more expansive area of land to facilitate the construction process.
Under the current process there is a risk that, in seeking to minimise
the amount of land acquired, the acquiring authority does not
acquire enough land or rights because of a lack of detailed
information available at the point when the CPO is sought or the
proposed technology or planned implementation changes during
project development and implementation. We also highlight that,
under the Electricity Act 1989 (as amended), there are various
powers of access available to licence holders relative to surveys
and other activities. We would not support any variation to those
existing rights.

Further responses,
either made
informally or at
engagement events

None.
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Analysis

Explanation of
question

This question has two parts. Firstly, it asked how much support
there was for the principle of giving the power to take temporary
possession. Secondly, it asked what features the power should
have.

Summary of
responses and
analysis

30 consultees responded to this question and 29 agreed that a
general power to take temporary possession would be useful and
helpful. One (CAAV) believed that the conditions for temporary
possession should be a matter for commercial negotiation, rather
than compulsion.

Of the 29 who agreed, many made the point that such a right or
power would require to be subject to clear conditions and adequate
compensation. SOLAR suggested the conditions set out in the
Opencast Coal Mining Acts might be a useful guide. DLA pointed
out that there were model conditions in various private Acts. OM
suggested that a lease might be the answer as it would be a
suitable vehicle for such conditions, and it would allow the option of
payment of rent rather than, or possibly as an equivalent to,
compensation. S&W and Brodies said that the temporary right
should appear on the Land Register.

Matters which would require to be addressed were identified as:-

e duration, and penalties for overrun;

o careful wording regarding the extent of temporary use and
possession and penalties on AAs which breach; e.g. whether
buildings may be built or indeed demolished;

e detail on condition of land at occupation and condition
required on the AA’s departure;

e what happens if the AA decides during the period of
temporary possession that they in fact wish permanent
possession;

o clarification on whether a CAAD is appropriate in a
temporary possession situation (see Scarborough Muir
Group Limited v Scottish Ministers);

e AA should be under an obligation to serve a formal
termination notice which would trigger the six year time-bar
rule for any application to LTS for disputed compensation;

e insurance, indemnification and reinstatement;

¢ making conditions binding on successors;

e the exact use, e.g. access or construction compound or
access through airspace by a crane;

e asset protection safeguards;

e the possibility of eventual blight;

¢ taxation consequences.
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CAAV were concerned that a temporary occupation would not be
capable of sufficiently precise definition of its terms to qualify as a
CPO, as a CPO should be certain as to the area to be taken, the
purpose for which it is taken and, in this case, the period for which it
is taken.

SP and SPEN, while supportive of the principle of temporary rights,
questioned the approach of the DP. They suggested that an
alternative would be to expand the Crichel Down Rules to
strengthen the obligation on the AA to return the land to the
previous landowner.

6. The right to compensation as a result of compulsory purchase in Scots law
should be expressly provided for in the proposed new statute.

(Paragraph 3.51)

Respondent

1. Professor Jeremy
Rowan Robinson

Yes, the lack of an express right doesn’t seem to have been a
problem but it would seem sensible to confer such a right.

7. West Lothian
Council

Agreed. This would provide clarity.

10. Renfrewshire Agreed.
Council
12. Society of Local | Agreed.

Authority Lawyers
and Administrators
in Scotland

13. Strutt & Parker
LLP

We agree that this should be expressly stated. We also note the
statement at [paragraph] 10.4 [of the DP] that compensation has
always been paid in the UK where a Public Authority acquires the
property of an individual. That is not strictly the case, as we see it, in
that Scottish Water acquires rights to lay pipelines through land and
pays no compensation for the presence of the pipe in the land,
merely the disturbance arising from installation. The presence of the
pipe does have a diminution in value but it is extremely difficult to
ascertain values and Scottish Water point blank refuse to pay for
this. This should be considered in contrast to the situation in
England.

14. John Watchman

Human rights

5.1 In my opinion there should be a ‘front-loading’ of

42




consideration of ECHR Article 8 and A1P1. An acquiring authority’s
Statement of Reasons should be required to be sent along with the
notice of making the CPO or the draft CPO as the case may be.
(Compulsory purchase and compensation: A guide for owners,
tenants and occupiers in Scotland (Scottish Government 2011), at
paragraph 32.) That Statement of Reasons should address matters
including ECHR Article 8 and A1P1. This, in turn, would ensure that
ECHR Article 8 and A1P1 have been considered and addressed
both prior to making the CPO or the draft CPO as the case may be.
In relevant cases the acquisition authorities should consider a
proposed Statement of Reasons as part of the suite of documents
considered before the relevant authority makes the compulsory
acquisition order. The recipients of the compulsory acquisition
notice etc. would then be aware that ECHR Article 8 and A1P1 have
been considered and the terms of that consideration.

5.2 At paragraph 3.80 of the Discussion Paper it is stated that:

‘... it now appears to be settled law that provided there is an option
of appeal to an independent and impartial tribunal, Article 6(1) will
not be breached where there is an exercise of administrative
discretion by a decision-maker which is not itself independent and
impartial.’

That statement is overly simplistic and is, in my opinion, flawed.

5.3 In cases of ‘the classic exercise of administrative discretion’
judicial review of the legality of the administrative decision will only
be sufficient where the initial decision on the merits involves a
quasi-judicial procedure that sufficiently complies with ECHR Article
6(1). The manner in which the decision was arrived at is important.

54 For instance, in the Alconbury decision it is clear in relation
to findings in fact and the inferences from fact the relevant
safeguards (including those provided by the public inquiries and
related post-inquiry procedures) were essential to the acceptance of
a limited review of fact by the courts. Therefore the availability of
judicial review at the end of a decision-making process does not of
itself guarantee that the process is ECHR Article 6(1) compliant.
[For further details see Local Planning Reviews in Scotland
(Avizandum, 2015), Ferguson and Watchman, Chapter 1.]

5.5 | would also draw attention to the summary of the law by
Baroness Hale of Richmond in R (Wright and Others) v Secretary of
State for Health: [2009] UKHL 3, at para 23].

‘It is a well-known principle that decisions which determine civil
rights and obligations may be made by the administrative
authorities, provided that there is then access to an independent
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and impartial tribunal which exercises ‘full jurisdiction’: Bryan v
United Kingdom (1995) 21 EHRR 342. ... What amounts to ‘full
jurisdiction’ varies according to the nature of the decision being
made. It does not always require access to a court or tribunal even
for the determination of disputed issues of fact. Much depends upon
the subject-matter of the decision and the quality of the initial
decision-making process. If there is a ‘classic exercise of
administrative discretion’, even though determinative of civil rights
and obligations, and there are a number of safeguards to ensure
that the procedure is in fact both fair and impartial, then judicial
review may be adequate to supply the necessary access to a court,
even if there is no jurisdiction to examine the factual merits of the
case.’ (underlining my emphasis).

5.6 Therefore the requirements include a procedure that is
quasi-judicial; a procedure that allows interested parties to have
their views thoroughly aired and considered and a procedure which
substantially complies with the rights guaranteed by Article 6.

16. Scottish
Compulsory
Purchase

Association

This proposal is supported on the basis that an acquiring authority is
required to compulsorily purchase all private property interests that
exist and to pay compensation accordingly.

19. Odell Milne

Agreed. However, whilst at first glance this would seem like a “no
brainer”, such a statement might cast doubt on the availability of
compensation in situations where compulsory acquisition is being
promoted other than under a CPO e.g. where compulsory
acquisition is being promoted under a private Act, TAWS or under
UK wide statutes, or where the nature of the acquisition is “quasi
compulsory purchase”. Provided any such statement does not take
away any existing rights to compensation, it should be included.

20. SSE plc

We would agree that although the right to compensation exists in
practice, a definitive statement would give clarity to affected parties.

21. District Valuer
Services

This proposal is supported on the basis that an acquiring authority is
required to compulsorily purchase all private property interests that
exist and to pay compensation accordingly.

22. Glasgow City
Council

Agree.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

We agree that this should be expressly stated.

We also note the statement at [paragraph] 10.4 [of the DP] that
compensation has always been paid in the UK where a Public
Authority acquires the property of an individual. However and
unfortunately, that is not the case in Scotland. By contrast to
England and Wales — and also the Isle of Man - when Scottish
Water acquires rights to lay pipelines through land it pays no
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compensation for the presence of the pipe in the land, merely the
disturbance arising from installation — however great the resulting
diminution in value.

The point can be put simply: of two identical fields, one has a sewer
across it and one does not. Which field would a purchaser with free
choice choose to buy? While some of the resulting difference will lie
in injurious affection the loss of that tunnel of land is not paid for.

We are further concerned by Scottish Water's refusal to accept
liability for damage caused by bursts in sewage pipes installed
under compulsory powers.

24. Shona Blance

Yes.

25. East Ayrshire
Council

Agreed. This would remove all doubt and make it clear for those
using and relying on the legislation.

26. National Grid plc

The right to compensate those whose private property interest has
been compulsorily acquired should be expressly provided for in the
new statute.

27. South
Lanarkshire Council

The Council agrees with this proposal. Given that the exercise of
CPO powers deprives the land owner of his property it should be
recognised that the land owner is entitled to compensation. This
would clearly recognise the rights of both parties when CPO powers
where being exercised.

30. Isobel Gordon

We agree that this should be expressly stated.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Agreed.

32. The Scottish
Borders Council

Agreed.

35. Shepherd and
Wedderburn LLP

We agree.

38. MacRoberts LLP

Agreed.

39. Scottish Land
and Estates

We agree that the right to compensation should be expressly
provided for in the new statute, since as the paper recognises it can
be readily inferred from the existing legislation and cases, but is not
directly stated. We are aware of UK Government proposals to
consult on the repeal of the Human Rights Act and replace it with a
British Bill of Rights and would recommend that developments in
that regard are monitored.

The sacrifice of land business interests for the public good requires
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to be properly recognised and fairly and fully compensated for.

40. Law Society of
Scotland

Yes. We agree that it should be, rather than the position that we
have which is a sequential reference back to older statutes. This, of
course, causes difficulties in the understanding of the public at large
that their right to compensation applies.

We therefore suggest that this right to compensation as the result of
compulsory purchase should be placed on the face of the new
statute.

41. Judges of the
Court of Session

Chapter 3

Chapter 3 is concerned with the impact of human rights legislation,
and in particular the European Convention on Human Rights, on
compulsory acquisition and compensation. It is clear that the
Human Rights Act 1998, together with the Scotland Act 1998, and
the Convention will have an important impact in this area. This will
inevitably be worked out by the courts on a case-by-case basis.

42. Scottish Water Yes.

43. Faculty of Yes. The Faculty of Advocates agrees that this right should be

Advocates expressly provided for. Something as fundamentally important as
the right to compensation should be explicit rather than implicit.
If a right to create new property rights is given to acquiring
authorities, including restrictions on use, there should also be an
express right for the landowner to claim compensation if any new
rights are created over their property.

44. Scottish We agree strongly. It is vital that this is enshrined in the new

Property Federation | |egislation if the good respect with which UK and Scottish property

investment is regarded is to be supported by the new Statute. The
importance of this provision is summarised in the quotation provided
by the Discussion document on p. 28, attributed to Lord Denning.

Further responses,
either made
informally or at
engagement events

None.

Analysis

Explanation of
proposal

None required.

Summary of
responses and

There was unanimous agreement with this proposal amongst the 27
consultees who addressed it.
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analysis

Five consultees (WLC, SSE, EAC, SthLC and LSS) argued that this
would provide greater clarity than the current legislation for those
dealing with CP.

Two consultees (S&P and CAAV) explained that it was not always the
case that CPOs are compensated. They noted that SW pays only for
disruption caused by installation of pipelines in the ground and does
not compensate for the diminution in value of the land, in contrast to
England where such compensation is paid.

JW argued that the Convention and human rights law had to be
addressed from the outset as this would be the best way to ensure
the CPO is compliant with human rights law. SLE raised concern
with Scots CP law and the effect of the proposed repeal of the
Human Rights Act 1998 and replacement by a Bill of Rights, and
encouraged monitoring of the position.

OM argued that, while the right to compensation should be expressly
provided for, this must not adversely affect other areas where
compulsory acquisition is being promoted other than under a CPO,
such as through private Acts, the 2007 Act or under UK-wide
statutes. It should be made clear that any express right does not take
away any other existing rights to compensation.

FoA argued that something as fundamentally important as the right to
compensation should be explicit rather than implicit.

7. Do consultees agree with our view that the current statutory provisions
applicable to compulsory purchase in Scotland are compatible with the

Convention?

(Paragraph 3.87)

Respondent

1. Professor Jeremy
Rowan Robinson

Yes, | agree.

2. Antony C O Jack

25. At Chapter 3 your Discussion Paper deals with human rights. At
Chapter 6 you raise the issue of bad faith, but chose not to define it.
At Paragraph 1 above, | hope | have set down my feelings clearly. |
am confused — and therefore | return to my base premise — the
initial test. On the one had | understand that ownership and
enjoyment of property is a fundamental Convention freedom, under
Article 1 of the first Protocol; as is a right to fair consideration of civil
matters before an impartial tribunal before Article 6; as is a right to
private and family life under Article 8; and freedom of expression
and receive information under Article 10 of the European
Convention for Human Rights and the Protection of Fundamental
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Freedoms [ECHR].

26. On the other hand it is unarguable that on occasion the public
interest will conflict with the individual. For example recently
fundamental freedoms in the UK have been eroded in the public
interest in terms of anti-terrorism legislation. The issue of public
interest over individual interest is enshrined in the Convention. It
therefore seems to me that if the Acquiring Authority is acting in the
public interest, then in that public interest the Authority’s actions
should be transparent, and honest.

6. Craig Connal QC

Chapter 3

Does A1 P1 not depend on looking at the matter wholly through the
telescope of a public interest? (See for example 3.34 and 3.46 [of
the DP]).

Answer to question 7

This question on the convention is debateable, given some of the
issues discussed above.

7. West Lothian
Council

No.

There is a reference to interference with human rights and that any
such interference needs to be the least intrusive. The council
considers that the requirement needs to be higher than that. The
party affected by the CPO order should, so far as is practicable, be
kept in a position where they are no worse off than they were before
the exercise of the power. That should include rehoming and
payment of financial compensation at a level that allows the party
subject to the CPO to not be disadvantaged by the CPO process.

10. Renfrewshire Yes.
Council
12. Society of Local | Yes.

Authority Lawyers
and Administrators
in Scotland

13. Strutt & Parker
LLP

With the exception of the Defence Act as set out in proposal 1, we
broadly agree with this save that there is no acknowledgement of
the effect on individuals affected by a compulsory purchase order in
the present compensation provisions.

15. DLA Piper
Scotland LLP

We do not agree with interpretation placed on case law on article 6.
(Please see our comments on Chapter 5 [question 13] via the Law
Society's response.) We think any reduction in the right to be heard
for a CPO objection risks a successful article 6 challenge.

16. Scottish

It is agreed that the current statutory provisions are compatible with
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Compulsory

the Convention and it is a fundamental principle that within Scotland

Purchase each citizen’s human rights continue to be recognised and
Association respected. However, it would appear that provided an acquiring
authority can show good justification for the compulsory purchase of
private property interests and that the public work is suitably
demonstrated to be in the public interest for the benefit of a local
community or wider society, then such appropriation is appropriate.
18. Scottish 1.1.4 Our interest in commenting on the discussion paper on
Federation of compulsory purchase is land acquisition issues which often impede
Housing the building of new homes through unreasonable seller

Associations

expectations, lack of contact or general intransigence to the
principle of providing new social homes. SFHA is however acutely
conscious of the necessity for CPO powers to be exercised fairly,
appropriately and in accordance with the democratic process and in
a way consistent with legitimate rights of owners. On the 800"
Anniversary of the sealing of the Magna Carta, which amongst other
things progressed the right to hold land and enshrined the right not
to have it taken away, it is incumbent upon Legislators to have the
highest regard of the legitimate interests of owners balanced by the
justifiable demands of communities and their representatives.

19. Odell Milne

| agree that the current statutory provisions applicable to CP in
Scotland are compatible with the Convention although there is
inconsistency as between CP procedures under different authorising
authorities and as to the application of compensation. If those
differences were identified analysed and considered, | am not sure
that all statutory provisions would be considered compatible. | am
not a human rights specialist, but it is my understanding that to be
compliant, any interference with ECHR rights must not discriminate.
| would also have a concern that for CPOs promoted by the Scottish
Ministers, where the Scottish Ministers also act as confirming
authority, there may be a suggestion that the Ministers are “judge
and jury” in their own cause. Perhaps consideration could be given
to the creation of an independent confirming authority so that it is
clear that justice is not only done but seen to be done.

20. SSE plc

In the absence of evidence to the contrary, we would agree.

22. Glasgow City
Council

Yes.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

We broadly agree with this save for:

e the curious anomaly just mentioned regarding the lack of
compensation for land taken by water pipes and sewers in
Scotland

e the absence of any acknowledgement of the stress caused
to individuals affected by a compulsory purchase order in the
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present compensation provisions.

24. Shona Blance

Yes but the interplay between the statutes relating to a CPO and
other inter related aspects of the process do not in my view always
comply.

25. East Ayrshire
Council

Yes, for the reasons set out in the discussion paper.

26. National Grid plc

Yes.

27. South
Lanarkshire Council

Yes.

30. Isobel Gordon

[General Comments]

You will understand therefore why we consider the current
legislation to provide inadequate protection for landowners affected
by such powers and welcome reform.

As the legislation stands, a landowner “sells” his property for a
scheme for an unknown sum, payable at some indeterminate date
in the future with no interest payable on that sum until settlement.
What property owner would allow such a situation in the real world?

It is the CPO process and cost implications that mean that
landowners cannot ‘risk’ being treated fairly as expert and legal
costs outweigh many potential claims. If the system was fair then
many more would and should be able to challenge the settlement
offered and terms. It appears that the Tribunal system itself is
barrier because of the legal and expert costs and preferred
procedural method that becomes entrenched in to the mind sets of
the lawyers etc. and quite obvious simple wish to reduce the
workloads of the Tribunal. If the system was operating correctly
clearly landowners should not fear it, there would be more
challenges by the simple law of averages as it stands now it is like a
flip of the coin and the coin has ‘tails you lose’ on both sides. The
overriding principle is that it should be fair and no more rights
sought by acquiring authorities than provided for under statute.

31. Association of Yes.
Chief Estates

Surveyors Scottish

Branch

32. Scottish Borders | Agree.

Council

35. Shepherd and
Wedderburn LLP

To a large extent, yes, although we do have concerns that the
“general” compulsory purchase provisions which allow only for
outright acquisition and not the creation of rights is a fairly blunt
instrument which may not achieve the requirement of
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proportionality.

38. MacRoberts LLP

Agreed.

39. Scottish Land
and Estates

As far as we are aware no court has found the compulsory purchase
order procedures under the 1997 Act to be in breach of Article 8 of
the ECHR, although we understand that there may be issues
around acquisition by the Ministry of Defence in terms of the
Defence Act 1842 where there is no hearing.

40. Law Society of
Scotland

Yes we agree that the current statutory framework is ECHR
compatible, but that compatibility does not rely solely upon the
supervisory jurisdiction of the courts. It also requires an adherence
to the affected person’s rights to be heard in objection to a decision
of Ministers where the dispossession of the individual’'s property is
at stake.

41. Judges of the
Court of Session

[General Comments on Chapter 3]

At paragraphs 3.40 [of the DP] and following there is a discussion of
the concept of proportionality. This is a concept which, we find,
assumes an ever-increasing importance in the law. This is true not
merely in cases governed by the Convention; the principle has also
worked its way into domestic law, over a wide range of fields. As
the Discussion Paper indicates at paragraph 3.43, a recurring and
possibly increasing difficulty is extrapolating between the decisions
made in widely differing policy areas. Yet a further issue is the fact
that proportionality appears to be emerging as a concept in
domestic law, independently of the Convention. Arguably this is
only a matter of terminology; in purely domestic cases the courts
have been prepared for many years to make a judgment about what
is fair and reasonable, and that is perhaps to be considered as
proportionality under a different name. Indeed, the fundamental
concept of proportionality is extremely simple, whatever the
difficulties of applying it in individual cases. So far as compulsory
purchase is concerned, we think that the statement of the law by
Maurice Kay LJ in R (Clays Lane Housing) v Housing Corporation,
[2005] 1 WLR 2229, is helpful on rights arising under article 1 of the
First Protocol to the Convention. On the concept of proportionality,
we should perhaps draw attention to two recent cases, albeit in very
different areas of law: Bank Mellat v HM Treasury (No 2), [2014] AC
700, and Main v Scottish Ministers, 2015 SLT 349. Both of these
contain a general discussion of the concept and its history.

Article 8 raises more difficult issues, but we think that the review of
recent case law by the Commission should be of assistance if any
such cases should arise in future. Those cases must be decided on
their individual facts. In relation to article 6, we agree with the
Commission that it is most unlikely that present procedures would
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be incompatible with the Convention.
[Question 7]

In the light of the foregoing comments, we agree with the
Commission’s view that the current statutory provisions applicable
to compulsory purchase in Scotland are compatible with the
Convention. Obviously it cannot be guaranteed that nothing will
ever happen in an individual case that is incompatible, but we think
that the likelihood of this is so remote that it may be ignored.

42. Scottish Water

Yes.

43. Faculty of
Advocates

The Faculty of Advocates considers that the right to an inquiry, and
a right to compensation where loss is incurred, in every case must
be preserved in order to ensure that compulsory purchase law is
consistent with the Convention. An inquiry is vitally important
because it is through evidence being led in the form of examination
in chief and cross examination of witnesses that the full implications
of the CPO can be identified and the proportionality of any proposed
CPO assessed. The Faculty of Advocates agrees with the
Commission’s view, expressed at para 3.64 [of the DP], that the
Court must always be able to consider the proportionality of any
decision to ensure it is Convention compliant. The Faculty of
Advocates notes that the individual circumstances of a case will
always be relevant to proportionality, which is apparent from the
fourth of Lord Reed’s four considerations about ‘proportionality’ in
Bank Mellat v HM Treasury (No 2) [2014] AC 700, at para [74]:

“whether, balancing the severity of the measure's effects on the
rights of the persons to whom it applies against the importance of
the objective, to the extent that the measure will contribute to its
achievement, the former outweighs the latter.”

It is arguable that the “exceptional circumstances” test which is
applied to housing eviction cases following Pinnock may not be the
test which is to be applied in compulsory purchase cases. The
reason for the “exceptional circumstances” test is that the fact that a
lease has been terminated, and the local authority is entitled to
possession as the landlord, is a strong factor which suggests that an
order for possession is proportionate. That presumption does not
apply in compulsory purchase cases where a landowner is being
deprived of their own property, and accordingly it is important that in
any case the right to an inquiry is retained to enable a proper
assessment of proportionality to be undertaken.

Aside from these comments, the Faculty of Advocates agrees with
the Commission’s view that Scots compulsory purchase law is likely
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to be Convention compliant.

44, Scottish
Property Federation

We do — however it will be important that the further provisions
relating to compensation are transferred to the new Statute
appropriately, including issues  surrounding disturbance
compensation or injurious affection.

46. Hendersons
Chartered
Surveyors

[General comments]

The procurement of major infrastructure projects with the advent of
design build finance has changed totally the traditional statutory
authority. They are simply faceless administrators who devolve or
seek to devolve responsibility down a contracting chain which
become ever lengthier and ever more litigious. Fundamentally for
those blighted or affected by statutory projects it becomes ever
more ineffectual in addressing the deficiencies which statutory
projects can and do create. The simplest point of remedy or repair
of basic defects is simply a disproportionate administrative chain in
indeed it is ultimately resolved. Statutory powers give the Authority
significant rights but it also imposes responsibilities and obligations.
It is this latter regard which is now being too readily ignored by
statutory promotors. ...

... The underlying principle of Compulsory Purchase is its necessity
or its function to deliver works that are required in the greater good
for the balance of the community/society. In turn the claimant
fundamentally should be no worse or no better off. The simple
practical reality is that the commitments given at the outset of
schemes prove to be hollow. The procurement and delivery
methods undermine that yet further and leave those members of the
community affected by such schemes and notably those who are
perhaps least prepared or resourced to be able to champion or
defend their position worse off than legislation intended. Through
my practicing career | have found that those larger organisation or
those higher net worth individuals or companies who have the
resources are well equipped to meet the challenges of CPO.
Indeed they undoubtedly are able to fund that professional debate
and invariably find satisfaction by way of compensation settlement.

... If the above onus is shifted which in fairness it should be since
the schemes are being undertaken for the benefit of the wider
society then the wider society through its statutory agent in essence
should be able to demonstrate and prove that they have
compensated in full and delivered the scheme proficiently thereby
mitigating and ensuring that the claimants are not unnecessarily
disadvantaged. That does not seem an unreasonable ‘balance’ to
introduce. Compensation is sadly the ‘crude’ mechanism by which
‘affected’ partied can seek to redress to the loss, damage and
expense of a project. The change of emphasis may once again

53




bring at best a fairness and accountability.

Further responses,
either made
informally or at
engagement events

None.

Analysis

Explanation of
question

None required.

Summary of
responses and
analysis

30 consultees considered this question. 23 agreed with the SLC view
that the current statutory provisions applicable to CP in Scotland are
compatible with ECHR. One consultee (WLC) disagreed outright. Six
consultees discussed issues of human rights in general terms without
answering the question specifically.

Several of the consultees who agreed that the current provisions are
compatible, raised concerns about some human rights issues in
relation to CP.

S&P said that, with the exception of the Defence Act 1842, they
broadly agreed with the SLC view, except that there is no
acknowledgement of the effect on individuals affected by a CPO in
the present compensation provisions.

OM considered that there was inconsistency as between the CP
procedures of different AAs and as to application of compensation.
While the provisions were generally compatible with the Convention,
if the differences in procedures were identified, analysed and
considered, she was not sure that all statutory provisions would be
considered compatible. She noted concern over CPOs where the
SMs were both the AA and confirming authority. In such instances
they could be seen as “judge and jury”. She suggested considering
the creation of an independent confirming authority so that it would be
clear that justice was not only done but seen to be done.

CAAV agreed that the statutory provisions were compatible subject to
two exceptions: non-payment of compensation for land taken for
water pipes and sewers, and the absence, in the present
compensation provisions, of any acknowledgement of the stress
caused to individuals affected by CPOs.

SB qualified her agreement by stating that the interplay between the
statutes relating to a CPO and other inter-related aspects did not
always comply.

S&W argued that proportionality may not be achieved if the general
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CP provisions only allowed for outright acquisition and not the
creation of rights. They suggested this was a fairly blunt instrument
which may not meet the requirement of proportionality.

JCoS agreed with the SLC view that the current statutory provisions
applicable to CP in Scotland were compatible with ECHR. While it
cannot be guaranteed that nothing would ever happen in an individual
case that would be incompatible, they thought that the likelihood of
that was so remote that it could be ignored.

S&P and SLE referred to concerns about the Defence Act 1842
where a hearing was not available and so may not be Article 6
compliant. [See paragraph 3.72 of the DP.]

One consultee (WLC) believed that the current Scottish CP statutory
provisions are not compatible with the Convention. They argued that
while, currently, the interference needs to be the least intrusive, the
standard should be higher. As far as practicable, the person subject
to the CPO should be no worse off as a result of the CPO, and this
should include re-homing and payment of financial compensation at a
level that means they are not disadvantaged by the CPO process.

Six consultees discussed issues of human rights in general terms
without answering the question specifically.

Two of these (AJ and SFHA) considered the importance of legislators
balancing the interests of the individual and the public. AJ further
argued that, in using CP powers against the rights of the individual,
AAs should be transparent and honest.

CC asked whether compatibility with A1P1 of the Convention
depended on looking at the matter wholly through the telescope of a
public interest. He thought the answer to question 7 was debatable.

DLA believed there might be a successful Article 6 ECHR challenge if
there were to be any reduction in the right to be heard on a CPO
objection.

IG argued that the current provisions provide inadequate protection
for landowners affected by CP powers, and would welcome reform.

HCS stated that while the statutory provisions give AAs significant
rights, they also impose responsibilities and obligations which AAs
are too willing to ignore.

Compulsory purchase by local authorities under local Acts should be carried
out by means of the standard procedure.

(Paragraph 5.5)
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Respondent

1. Professor Jeremy
Rowan Robinson

Yes, | see no convincing reason why this should not be the position.

7. West Lothian
Council

Agreed.

10. Renfrewshire
Council

Agreed. It would be preferable to have only one procedure in a
single Act.

12. Society of Local
Authority Lawyers
and Administrators
in Scotland

Agreed.

13. Strutt & Parker
LLP

We agree that there should be a single standard procedure. This
procedure should entail: -

a) Promotion of draft CP

b) Time for objections

¢) Hearing or Inquiry

d) Procedure for confirmation/modification/rejection of draft CPO

e) Vesting (include a requirement to provide broad details of any
claim)

f) Date for declaring formal completion of the scheme.

16. Scottish
Compulsory
Purchase

Association

This proposal is supported on the basis that all entities in Scotland
that possess CPO powers act in a standard and consistent fashion.
See also our response to proposal 1 above. In addition, it is
considered that there should be a standard compensation claim
form issued by all entities having CPO powers, at the latest, at the
time of the issue of the General Vesting Declaration; that form
should require the claimant to provide the acquiring authority with
details regarding the claimant, agent(s) involved, the interest to be
acquired, any loans/burdens/mortgages affecting the subjects, the
amount of compensation sought, bank account details etc. and thus
would mean that the acquiring authority would have sufficient
information to undertake an initial appraisal of the likely
compensation payable: this process would aid the speed of
processing an initial application for an Advance Payment of
Compensation.

19. Odell Milne

Agreed — where possible a standard and consistent procedure
should be used. One of the issues in relation to CP and quasi
compulsory purchase is the apparent “unfairness” for landowners
faced with different procedures. In many cases the inconsistencies
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arise in relation to utilities compulsory acquisition carried out by
statutory undertakers which is outwith the scope of the SLC
consultation. However, the more that can be done to avoid such
inconsistencies and apparent unfairness, the better.

20. SSE plc

We have no particular view on this.

21. District Valuer
Services

This proposal is supported on the basis that all entities in Scotland
that possess CPO powers act in a standard and consistent fashion.

In addition, it is considered that there should be a standard
compensation claim form issued by all entities having CPO powers,
at the latest, at the time of the issue of the General Vesting
Declaration; that form should require the claimant to provide the
acquiring authority with details regarding the claimant, agent(s)
involved, the interest to be acquired, any loans/burdens/mortgages
affecting the subjects, the amount of compensation sought, bank
account details etc.

22. Glasgow City
Council

Agree.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

Yes.

25. East Ayrshire
Council

Agreed.

27. South
Lanarkshire Council

The Council fully supports this proposal. This will ensure a
standardised approach regardless of the enabling act which will also
have the benefit of making it easier to understand.

28. Royal Town
Planning Institute
Scotland

RTPI Scotland agrees that compulsory purchase by local authorities
under local Acts should be carried out by means of the standard
procedure.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Agreed.

32. Scottish Borders
Council

| would concur that compulsory purchase by local authorities on the
local acts should be carried out by means of the standard
procedure. In terms of standard procedure it is stated what meant is
the procedure set out in the 1947 Act. | would agree that this is a
helpful start point and would observe that it would be worth in terms
of the finalised legislation reviewing the standard procedure to make
sure it is entirely fit for purpose.
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35. Shepherd and Yes.
Wedderburn LLP
38. MacRoberts LLP | Agreed.

39. Scottish Land
and Estates

For the sake of simplicity we agree that this proposal makes sense
and that a non-standard or different procedure should not be
required. The procedure should be clear from start (promotion of
the scheme) through the objection and hearing/inquiry process, the
confirmation or otherwise, the vesting to the end (formal completion
of the scheme).

40. Law Society of
Scotland

Yes, we agree. We consider that standardisation of the procedures
would be of advantage to practitioners and the public alike.

42. Scottish Water

Yes.

43. Faculty of
Advocates

The Faculty of Advocates agrees. It is simpler, and more likely to
be Convention compliant, if the same procedure is used each time.

44. Scottish
Property Federation

We agree that local authorities seeking compulsory purchase should
use the standard procedure. This may help to empower local
authorities to make greater use of compulsory purchase.

Further responses
either made
informally or at
engagement events

None.

Analysis

Explanation of
proposal

None required.

Summary of
responses and
analysis

There were 23 responses to this proposal. 22 agreed and SSE said
that they had no particular view. Therefore, there was overwhelming
support for this proposal.

SCPA and DVS took the opportunity to suggest that, in addition to
supporting the proposal to ensure all entities which possess CPO
powers act in a standard and consistent fashion, there should also be
a standard compensation claim form issued by all such entities. This
should be issued, at latest, at the time of issue of the GVD and would
require the claimant to provide to the AA details of the claimant,
agent(s) involved, interest to be acquired, any secured loans or title
conditions affecting the property, the amount of compensation sought
and bank account details. SCPA argued that this would mean that
the AA had sufficient information to undertake an initial appraisal and
would aid the speed of processing an application for an advance
payment of compensation.
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9. Is there any reason why the procedures to be set out in the proposed new
statute should not be used for compulsory acquisition under any of the
enactments listed in Appendix B?

(Paragraph 5.18)

Respondent

1. Professor
Jeremy Rowan
Robinson

The more you can bring the enactments in Appx B into line with
standard procedures, the simpler things will be.

7. West Lothian
Council

No.

10. Renfrewshire
Council

None that we can think of.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

None that we can think of.

13. Strutt & Parker
LLP

We see no reason why this should not be the case.

16. Scottish We see no reason why these procedures should not be used for
Compulsory compulsory acquisition.

Purchase

Association

19. Odell Milne | see no reason why the proposed new statute should not be used for

compulsory acquisition under any of the enactments. The only
proviso | would add is that it would be unfair to change the position
for current schemes already authorised since, if compulsory
acquisition had already taken place under a private Act of
Parliament, and any additional acquisition is authorised after the
coming into force of any new CP legislation, it would not be equitable
for parties affected by such acquisition to be treated differently to
those from whom land was acquired prior to the coming into the force
of the new CP procedures. This may not be so much of an issue for
new acquisition, but may be relevant for outstanding compensation
claims under recent private Acts to which the current framework must
apply. | do not anticipate that any legislation would be retrospective
so | do not think this would be a problem.

[See also final paragraph of answer to question 1]

Consideration also needs to be given to the extent to which
compulsory purchase powers can be contained in private Acts of the
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Scottish Parliament, Transport & Works (Scotland) Orders (TAWS)
and in UK statutes such as in relation to electricity, gas provision and
telecommunications. Whilst legislation on these matters may not be
within the scope of the SLC's remit and recommendations, there
should be an awareness of how any reforms or improvements to
"compulsory purchase law" (based on the 1947 Act) could be
delivered in such a way as to benefit or be used for CP authorised by
such other authorising statutes.

20. SSE plc

It is an over-simplification of legislation to suggest that a unified
procedure could or should be used for all types of acquisitions under
all of the enactments listed in Schedule [Appendix] B.

The consultation paper envisages that only heritable rights in “land”
are to be affected by the present proposed reform, however if the
new unified procedure is intended to encompass all compulsory
acquisitions (either now, or by extension in future), including non-
heritable rights in land, it is considered likely that there will be an
argument for maintaining separate procedures in relation to the
procedure used for the making of applications to Scottish Minsters for
authorisation to acquire particular rights and the procedure that
would govern the application process. It may be the case that
procedures to hear objections to such applications could be unified,
as could any proceedings related to compensation issues. The
particular types of acquisition which we envisage may continue to
require a separate procedure are discussed in the Table below.

For completeness, it may prove useful to the Commission to have a
summary of the statutory powers of compulsory acquisition that
statutory undertakers / utility companies are entitled to exercise:

The Electricity Act 1989, section 10(1) and (5), and Schedules 3,4
and 5;

The Communications Act 2003, section 118 and Schedule 4;

The Telecommunications Act 1984, as amended by the
Communications Act 2003, Schedule 2;

The Gas Act 1965, section 12(1) , section 13(1) and Schedule 4;
The Gas Act 1986, section 9(3) and Schedule 4.

The comments made in the Table below address competing
considerations and are not intended to indicate that we necessarily
disagree with a possible widening of the procedure to cover
acquisitions other than “land”. The appropriateness of any future
single unified procedure for different acquisitions broader than of
“land” will depend upon the detail of the proposal.
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Authorising Power
(include section)

Reasons why special procedure is
required

The Electricity Act
1989 (“the 1989
Act”).

Section 10(1),
Schedule 3 and
paragraphs 6 to 8
of Schedule 4.

In terms of Section 10(1) of the 1989 Act,
a person authorised by licence to carry
out activities falling within the terms of
section 6 of the 1989 Act, has various
powers under both Schedule 3 and
Schedule 4 to the 1989 Act, for the
purposes of carrying out the authorised
activity.

Schedule 3 is concerned with the
compulsory purchase of land and in terms
of paragraph 15 of Schedule 3, the
Acquisition of Land  (Authorisation
Procedure) (Scotland) Act 1947 applies to
the compulsory purchase of land or
rights. In terms of paragraph 1(2) of
Schedule 3, “land” is defined as including
any right over land, which can include the
creation of new rights as well as acquiring
existing rights. Clearly the rights that can
be acquired under these provisions are
intended to be heritable rights over land
and it appears that these could be
covered by a reformed procedure.

Under Schedule 4, paragraph 6, a licence
holder is given the power to acquire
necessary wayleaves for the purpose of
installing or keeping installed electric lines
on, under or over any land. This is an
important provision for the generation,
transmission, distribution and supply
businesses of utility companies. The
lawful entitlement to acquire necessary
wayleaves, together with the temporary
continuation of existing wayleaves for a
period following termination of a wayleave
by a landowner or occupier of land, are
both of considerable importance to these
businesses in maintaining security of
supply to customers.

A wayleave is not a heritable right in land
and when a necessary wayleave is
granted by the Scottish Ministers it is
normally for a limited period. The 1947
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Section 10(5) of,
and Schedule 5 to,
the 1989 Act.

Act does not apply to the compulsory
acquisition of wayleaves. The procedure
is contained in paragraphs 6 to 8 of
Schedule 4 and involves an application
being made direct to the Scottish
Ministers. Thereafter, in the event that
the owner and/or occupier objects to the
grant of a necessary wayleave, the
procedure to hear objections is similar to
that followed through to hear objections
into a compulsory purchase order.
Normally a hearing, rather than a public
inquiry, is fixed and a reporter appointed
to hear the parties and report to the
Scottish Ministers with a recommendation
to either grant or refuse the application.
Disputes over compensation are dealt
with using the same procedure that is
used for compulsory acquisitions under
the Land Compensation Act 1961 and the
Land Compensation Act 1963.

The application process for necessary
wayleaves is much simpler and
straightforward than the procedures
under the 1947 Act. It is generally a
much speedier and flexible procedure to
that contained in the 1947 Act. It is not
clear whether or not the compulsory
acquisition of wayleaves is a form of
compulsory acquisition that would be
covered by the proposal for a single
procedure. While it is acknowledged that
a wayleave does not create a heritable
right in land, nonetheless it does involve
the compulsory acquisition of a right in,
under or over land.

We understand that the current review
will not affect procedures for necessary
wayleaves. We would be concerned if the
procedure related to necessary
wayleaves became more complex, rigid
and time consuming. Whilst the
equivalent acts in respect of the Gas Act
1984 and the Telecommunications Act
2003 do not contain rights for necessary
wayleaves, compulsory purchase powers
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are included within those statutes, and
the same considerations as with the
Electricity Acts apply.

There is a separate power provided under
section 10(5) of the 1989 Act for the
compulsory acquisition of water rights for
hydro-electric stations. In relation to the
exercise of that power, a separate and
distinct procedure is provided under
Schedule 5 to the 1989 Act. The
procedure under the 1947 Act does not
apply to this compulsory acquisition.

There are various complexities
associated with the acquisition of water
rights that don’t apply to the acquisition of
other property rights. One of the main
differences is that the procedure makes
provision for the draft Order to be served
on a number of named affected persons
on whom the draft Order must be served,
which is unique to the acquisition of water
rights, and which wouldn’t apply in
relation to the acquisition of land. Such
consultees include salmon fisheries
boards and SEPA. Consultation with
SEPA is if of particular importance having
regard to its responsibilities in relation to
implementation of the EU Water
Framework Directive. The requirements
of that Directive are of relevance to the
issue of making provision for
compensation water, which may be
associated with the compulsory
acquisition of water rights.

It is therefore considered necessary to
give particular consideration to ensuring a
separate procedure is maintained for the
compulsory acquisition of water rights.

[See also answer to Q 60]

The proposals put forward by the Commission would seem to
promote a sensible procedure and we would welcome a single
statutory procedure for the making and confirming of CPO’s but it
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should be recognised that this should not be applied in relation to
separate statutory processes already in place under the Electricity
Act 1989, and certain other legislation as outlined in our response to
question 9.

21. District Valuer
Services

We see no reason why these procedures should not be used for
compulsory acquisition.

22. Glasgow City
Council

None of which | am aware.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

We see no reason why this should not be the case.

25. East Ayrshire
Council

There doesn't seem to be any reason why the enactments in
Appendix B should not be subject to the new Act.

26. National Grid
plc

We see no reason why the procedures to be set out in the new
statute should not be used for compulsory acquisition under any of
the enactments listed in Appendix B.

29. South
Lanarkshire
Council

Not in the Council’s opinion

31. Association of
Chief Estates
Surveyors Scottish
Branch

The expectation is they should be used. Flood Prevention work often
includes temporary use of land and proposals in paragraphs 2.71 to
2.73 [of the DP] are relevant.

32. Scottish None known.
Borders Council
35. Shepherd and No.

Wedderburn LLP

38. MacRoberts
LLP

No, the standard procedure should apply in all cases.

39. Scottish Land
and Estates

None as far as we are concerned.

40. Law Society of
Scotland

We do not believe there is any reason why the proposed procedures
should not be used. We refer to our comments at question 8 above.

41. Judges of the
Court of Session

Questions 9 and 10

We are unaware of any reason why the procedures to be set out in
the proposed new statute should not be used for compulsory
acquisition under any of the enactments listed in Appendix B.
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42. Scottish Water

None.

43. Faculty of
Advocates

Not that the Faculty of Advocates is aware. The Faculty considers
that there is considerable merit in using the same procedure in every
case of compulsory purchase, as suggested in the previous answer.

Further responses
either made
informally or at
engagement
events

None.

Analysis

Explanation of
question

None required.

Summary of
responses and
analysis

There were 23 responses to this question. 22 of these agreed that
there was no reason why the procedures to be set out in any
proposed new statute should not be used for compulsory acquisition
under any of the enactments listed in Appendix B.

SSE, however, felt that it was an over-simplification of the legislation
to suggest that a unified procedure could or should be used for all
types of acquisitions under all the enactments listed in the Appendix.
They provided a detailed explanation of why the procedures should
not apply to wayleaves. The DP stated at paragraph 2.66 that,
although there were strong agreements for a review of statutes in this
area, such a review could not be done within the scope of this
project. Thus there is no proposal to alter the rights of utility
providers in relation to wayleaves.

10. Is there any relevant legislation missing from that list?

(Paragraph 5.18)

Respondent

7. West Lothian
Council

The council is not aware of any relevant legislation missing from the
list.

10. Renfrewshire
Council

No. In our view the list is comprehensive.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

No. In our view the list is comprehensive.

13. Strutt & Parker

We are disappointed that the opportunity is not being taken to
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LLP consider streamlining differing provisions in these other legislation.
For instance the right for water authorities to install water and
sewerage pipes in land without paying compensation for the
existence of the pipe and the diminution of value arising therefrom
appears ripe for reform.

We are particularly concerned by Scottish Water’s refusal to accept
liability for damage caused by bursts in sewage pipes installed under
compulsory powers.

16. Scottish None of which that we are aware.

Compulsory

Purchase

Association

19. Odell Milne I am not aware of any missing legislation.

20. SSE plc We are not aware of any legislation that is missing from that list.

21. District Valuer
Services

None so far as is known

22. Glasgow City
Council

Not in so far as | am aware.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

We have not seen any omissions from the list of legislation in
Appendix B to the paper.

25. East Ayrshire
Council

Not that we are aware of.

27. South
Lanarkshire
Council

Not as far as the Council is aware.

28. Royal Town
Planning Institute
Scotland

The Community Empowerment Bill was passed by the Scottish
Parliament on 17 June 2015. We consider that this new legislation
should be added to the list as the new powers for communities will be
a consideration in the new Compulsory Purchase legislation drafting.

We also consider that the Historic Environment (Scotland) Act [2014
asp 19] should be added to the list of legislation as well as the
secondary legislation currently being prepared. This Act and its
secondary legislation deals with list building consents and
conservation area consents (amongst other things). These should
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be taken into consideration for any new CPO legislation.

32. The Scottish
Borders Council

None known

35. Shepherd and
Wedderburn LLP

Not that we are aware of.

38. MacRoberts
LLP

We are not aware of any other relevant legislation.

39. Scottish Land
and Estates

Not that we are aware of, but we would question whether there is
also scope to streamline any of this legislation at this time.

40. Law Society of
Scotland

The table of current legislation conferring powers of compulsory
purchase in Scotland at Appendix B is comprehensive and we have
no comments to make.

41. Judges of the
Court of Session

We are not aware of any relevant legislation missing from that list.

42. Scottish Water

No.

43. Faculty of
Advocates

The Faculty of Advocates is not aware of any legislation missing from
the list.

Further responses | None.

either made

informally or at

engagement

events

Analysis

Explanation of None required.

question

Summary of There were 21 responses to this question. Of these, 19 considered

responses and that there was no legislation missing. S&P did not identify any

analysis missing legislation but stated that they were disappointed that the
opportunity was not being taken to consider streamlining differing
provisions in other legislation. They suggested that SW should be
liable, and obliged to pay compensation, for damage caused by
bursts in their pipes. RTPI stated that the Community Empowerment
(Scotland) Act 2015, and the Historic Environment (Scotland) Act
2014, should be added to the list.

11. Do the powers to survey land, contained in section 83 of the 1845 Act, operate

satisfactorily in practice? If not, what alterations should be made?

(Paragraph 5.20)

Respondent

7. West Lothian
Council

The legislation does not set out the form of notice or how it should be
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served. The new Act should set out the form of notice and the
information that should be provided in such a notice. It should also
reflect the wording of Section 26 of the 2010 Act which refers to
service of documents.

The party seeking to exercise a right to survey should be obliged to
provide information on what they are proposing. The landowner has
no right, in terms of Section 83 to object to or challenge the notice or
the proposed action. The new Act should make provision for a
landowner affected by such a notice to challenge the notice within a
tight timeframe. The grounds for challenge should be set out in the
legislation.

Any exercise of rights to survey should carry with it a requirement to
pay adequate compensation for losses incurred by owners or others
affected by it.

10. Renfrewshire
Council

We are not aware of the provisions of S83 being routinely used;
rather the matter of entry for survey is seen as yet another area of
potential negotiation or conflict between the parties. An explicit
statement to that effect in any new style CPO or statutory notice
would go some way to paving the way as of right to enter the land for
survey.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

We are not aware of the provisions of S83 being routinely used;
rather the matter of entry for survey is seen as yet another area of
potential negotiation or conflict between the parties and can
significantly delay negotiations and/or the CPO. The reform should
specifically state to include such rights to undertake survey being an
automatic entitlement of promoting authority but put it in more
modern context. This could be incorporated into an explicit statement
to that effect in any new style CPO or statutory notice and would go
some way to paving the way for a request to enter the land for
survey.

13. Strutt & Parker
LLP

The powers to survey land have become much more prominent in
recent years because of the increased requirement for environmental
surveys in route selection but also because of design and build. It is
our experience that acquiring authorities (particularly Transport
Scotland) cites their statutory powers to carry out such work but fail
to point out rights to compensation.

We agree that it is necessary for acquiring authorities to have powers
of entry for survey purposes. We do not agree that a warrant should
be given on “emergency” grounds. If access is urgently needed for
survey purposes and that access is refused, a warrant can be sought
on grounds of refusal. We do not consider it proportionate to allow a
warrant to be sought on any other grounds for survey purposes.
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All powers of entry should have a corresponding obligation to keep
any damage to a minimum, to make good all damage It should be a
condition of any such access that any loss or damage should be paid
for by the acquiring authority and no landowner or occupier should be
left worse off following exercise of such rights.

An authority can go onto land with not less than 3 and not more than
14 days’ notice. The issue here is the practice of statutory authorities
in respect of this right. Although such works may have been planned
for some time it is our experience that notice is given to the landlord
at the last minute (often citing the minimum notice provisions set out
in the legislation). This is especially relevant around harvest time
when a prior consultation and delay of a few days might make the job
easier for both sides.

Intrusive survey works, such as the digging of trail pits and
boreholes, have a significantly greater impact on the occupier of the
land than non-intrusive works. We therefore suggest that if a notice
period of less than 28 days is adopted for non-intrusive surveys, the
28 day minimum period should apply for intrusive works where the
surface of the land is disturbed.

We consider that a notice period of 28 days would be more
reasonable than the current provisions. Such survey work is likely to
be planned some time in advance and a 28 day notice period should
not unduly inconvenience acquirers in most circumstances. We
consider that 14 days is the absolute minimum notice period for non-
intrusive survey works and that any shorter period would be
unreasonable.

Compensation must also include an obligation to reimburse
landowner’s time and any professional fees incurred. Acquiring
authorities exercising such powers should be under a duty to inform
affected parties of their rights to compensation.

16. Scottish
Compulsory
Purchase

Association

This is an issue referred to in our Introduction above. It has been the
experience of many members of SCPA that, in order to identify the
options available and to ensure justification of compulsory purchase,
a number of acquiring authorities in Scotland now undertake
extensive and significant initial “survey and investigation” works in
connection with a public work. These investigations go beyond the
survey process and in many cases will involve a quite extensive and
invasive inspection of the relevant lands to determine, amongst other
things, the subsoil conditions, any contaminative/hazardous materials
that may be present, the topography of the land and such process
may involve damage to the land. In addition, extensive and detailed
questionnaires tend to be utilised in connection with these
investigation works which require to be completed by the landowner
often in conjunction with his/her agent. Whilst it is accepted that
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physical entry to the relevant lands will be necessary, it is suggested
that a minimum of seven clear days’ notice is required to be given.

In principle, the SCPA supports the actions of an acquiring authority
to undertake these investigations but, equally, the extent of these
investigations does mean that landowners may incur quite
considerable time, cost and expense and thus all reasonable costs
and expenses require to be recovered from the acquiring authority at
the time of being incurred whether or not any of the surveyed land is
later acquired. The power to enter land by a potential acquiring
authority in such circumstances requires carrying (financial)
responsibilities.

19. Odell Milne

So far as | am aware they work in practice although a simpler
process not unlike the Section 140 process under the Roads
(Scotland) Act 1984 might be worth considering. It should be clear
that any investigations which result in loss or damage should be
compensated. In some cases landowners are left with damage to
land and find it difficult to claim for that loss or damage. There
should be provision that compensation for damage is paid, or
reinstatement carried out by the acquiring authority to the satisfaction
of the landowner, whether or not land is acquired at a later date. |
consider that such provisions should be subject to a time limit for
payment or carrying out reinstatement.

20. SSE plc

We have had no particular experience of using these rights here, as
some equivalent rights do exist, particularly under the Electricity Act
1989 which allows for power to survey upon notice. We would agree
however that a provision to allow powers for an acquiring authority to
survey land in advance of making an Order would be practical as it
allows for accurate information to be obtained to allow for refinement
of engineering designs and a more targeted delivery of land
acquisition. This ability to take access on to land at an early stage is
therefore to the potential benefit of all parties.

21. District Valuer
Services

It is unclear as to why there is a maximum of 14 days’ notice. A
longer period would allow a mutually convenient time to be agreed
e.g. if harvest was imminent the survey should take place after the
farmer has had the opportunity to get the crop off. Often the required
access is taken through agreement due to the inflexibility of the
statutory provisions. The powers should be available to all authorities
with statutory powers and there should be a minimum notice period —
say 7 days

22. Glasgow City
Council

| don’t have knowledge of how this works in practice so | can’t
comment on that. Is it competent for an acquiring authority to permit
the 3rd party in an Agency CPO to have the benefit of this power?

23. Central

The use of powers to survey land has grown in recent years with the
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Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

increased requirement for topographical, sub-soil, contamination,
environmental, archaeological and other surveys in route selection
generally — and now also with the adoption of design and build
procedures. Owners and occupiers may be expected to provide
extensive information to assist this process.

We are concerned by members’ reports of acquiring authorities
(particularly Transport Scotland) citing their statutory powers to carry
out such surveys — which can be disruptive - but then fail to point out
rights to compensation.

We accept that it is necessary for acquiring authorities to have
powers of prior entry for survey purposes but it is also disruptive and
expensive for those affected.

However, we do not agree that a warrant for such access should be
given on “emergency”’ grounds. If access is urgently needed for
survey purposes and that access is refused, a warrant can be sought
on grounds of refusal. We do not consider it proportionate to allow a
warrant to be sought on any other grounds for survey purposes.

All powers of entry should have a corresponding obligation to keep
any damage to a minimum and to make good all damage It should be
a condition of any such access that any loss or damage should be
paid for by the acquiring authority and no landowner or occupier
should be left worse off following exercise of such rights.

An authority can go onto land with not less than 3 and not more than
14 days’ notice. The issue here is the practice of statutory authorities
in respect of this right. Although such works may have been planned
for some time, notice seems often to be given to the landowner or
tenant at the last minute (often citing the minimum notice provisions
set out in the legislation). This is especially relevant around harvest
time or silaging when a prior consultation and delay of a few days
might make the job easier for both sides.

Intrusive survey works, such as the digging of trial pits and
boreholes, have a significantly greater impact on the occupier of the
land than non-intrusive works. We therefore suggest that if a notice
period of less than 28 days is adopted for non-intrusive surveys, a 28
day minimum period should apply for intrusive works where the
surface of the land is disturbed.

We consider that a notice period of 28 days would be more
reasonable than the current provisions. Such survey work is likely to
be planned some time in advance and a 28 day notice period should
not unduly inconvenience acquirers in most circumstances. We
consider that 14 days is the absolute minimum notice period for non-
intrusive survey works and that any shorter period would be
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unreasonable.

It is stressed that this does not mean that surveys cannot be
undertaken on shorter notice, simply that that has to be agreed with
the person affected.

Compensation must also include an obligation to reimburse the time
of the affected person and any professional fees incurred. Acquiring
authorities exercising such powers should be under a duty to inform
affected parties of their rights to compensation.

This compensation should be statutory under the general provisions
of the compulsory purchase legislation.

25. East Ayrshire
Council

East Ayrshire Council has no practical experience in this matter and
cannot comment on whether the Act operates satisfactorily in
practice.

28. National Grid
plc

The powers contained in section 83 of the 1845 Act allow for
surveying, the taking of levels of land, probing or boring to ascertain
the nature of the soil and setting out the line of the works. It should
be made clear that this would include carrying out environmental
surveys and placing and leaving monitoring equipment on the land.

Where the land being surveyed contained existing apparatus of
statutory undertakers there should be some conditions around the
carrying out of any intrusive surveys.

This power should be without prejudice to the existing and specific
powers of entry granted to statutory undertakers under other
enactments. The new statute should not seek to amend these
specific powers.

27. South
Lanarkshire
Council

The Council suggests that the power to survey land should be
amended to allow the acquiring authority to seek warrant to
authorise entry onto the land in question to survey and/or carry out
boring in the event that:-

e entry to the land has been refused or refusal is expected or
e the land is unoccupied or the occupier is temporarily absent.

30. Isobel Gordon

We understand why all acquiring authorities would prefer to have
powers of entry for survey purposes, but that provision itself is a
major infringement on landowner rights. It may be the case that that
would be more acceptable once a formal need for the scheme had
been confirmed but random search areas without the landowner’s
permission having been obtained is another potential example of
‘stolen by statute’. For Acquiring authorities, including those with best
intentions they should be required to make good that all loss or
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damage or failing this it should be paid for by the acquiring authority
at the time and no landowner or occupier should be left worse off
following exercise of such rights.

In our experience acquiring authorities frequently fail to point out the
right to compensation or the ability to engage professional advice to
assist in such claims. We consider there should be an obligation on
acquiring authorities to point this out.

We consider that a notice period of 28 days would be more
reasonable than the current short notice provisions. Survey work is
planned some time in advance and a longer notice period should not
unduly inconvenience acquirers in most circumstances.

Intrusive survey works, such as the digging of trail pits and
boreholes, have a significantly greater impact on the occupier of the
land than non-intrusive works. There is a growing tendency of
acquiring authorities to carry out such work as a result of many
schemes being ‘design & build.” We therefore suggest that a longer
notice period should apply for intrusive works where the surface of
the land is disturbed.

Compensation must also include a clear obligation to reimburse
landowner’s time and any professional fees incurred. In our
experience some acquiring authorities claim the statutory right of
access but fail to point out the right to compensation in so doing.
There should be some mechanism to encourage swift payment
otherwise the survey work can be done but the compensation not
paid for years, or decades.

31. Association of
Chief Estates
Surveyors Scottish
Branch

An explicit statement to that effect in any new style CPO or statutory
notice would assist a request to enter the land for survey.

32. Scottish
Borders Council

No comment.
[See also general comments after question 177]

The issue of temporary possession is mentioned at proposal 5. In
some CPO cases being able to obtain access to survey the land at
an early point in the process would be helpful. The information from
the survey may demonstrate that the project proposed in terms of the
CPO is unviable. More generally being able to carry out surveys in
advance can mean that when the CPO process is completed works
can promptly commence.

It would be helpful if the legislation made provision for the acquiring
authority to be able compel parties to allow them access for this
purpose, in the event of failure to agree. | would suggest that such
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provision should take effect once the acquiring authority first make
and advertise the CPO. It would be reasonable for compensation to
be payable to the affected parties for compelling access, regardless
of whether the CPO is confirmed & utilised.

37. J Mitchell

[From general comments]
Temporary rights

Promises made by Transport Scotland particularly in relation to our
private drainage scheme have been rejected by the consortium
building the road and Transport Scotland appear to be attempting to
abrogate their responsibilities by insisting that this is a matter for
discussion with the contractors.

We have been seeking drawings of levels because of concerns
regarding the increased risk of flooding on our property since 2007,
but these have still not been forthcoming.

As a consequence of the tender, extensive ground investigation
works were required involving a series of pits and boreholes across
our property from 2006, culminating in an extensive archaeological
survey in 2014. We have had considerable difficulty in obtaining
compensation for these works, let alone obtaining payment. We
acknowledge that acquiring authorities should have a general power
to take temporary possession but any new legislation must protect
landowners’ interest and provide for proper compensation at the time
such entry is taken.

We believe there should be a clear duty on acquiring authorities to
take into account those affected by CPO schemes, both in the design
and promotion phases as well as the implementation. The acquiring
authority should not be able to abrogate its responsibility to those
affected by the scheme to profit making third parties at any time.

38. MacRoberts
LLP

Yes.

39. Scottish Land
and Estates

Generally it ought to be recognised that surveys have become much
more involved and complex over recent years, with environmental
tests and design and build requirements and survey powers are used
regularly.

We accept that acquiring authorities will require prior access for
survey work, but this should be on a proportionate basis with due
notice. Any power of entry should require damage to be kept to a
minimum and no landowner should be in a worse position than prior
to implementation of the survey powers. It may also be necessary to
consider how intrusive the powers required are, for example digging
of boreholes etc. should probably require more notice than less
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intrusive survey work.

We feel that the time and any professional fees which a landowner
incurs should be reimbursed. It may also be that a duty could be
placed on the acquiring authority to advise affected parties of their
rights, particularly in terms of compensation.

40. Law Society of
Scotland

The extent to which the powers of survey in section 83 are used is
unclear. Many CPOs are promoted for roads purposes and there is a
separate power of entry under section 140 of the Roads (Scotland)
Act 1984 to enter land to undertake survey and boring activities for
boring purposes.

It is also noted that private bills authorising railways in Scotland have
tended to include bespoke survey powers rather than relying on
section 83 (for example, section 28 of the Airdrie-Bathgate Railway
and Linked Improvements Act 2007. The rights of access granted in
terms of private bills have tended to be have been more extensive
than under section 783, perhaps indicating that the powers in section
83 are not adequate.

Such extended powers have included, for example, the right to
place and leave apparatus on land, as well as the right to undertake
archaeological investigations. We would suggest that consideration is
given to giving such wider powers of entry for all CPO schemes. It
would be helpful to have specific powers of entry available in
advance of the drafting of the CPO to identify the extent of the land to
be acquired, subject to the usual safeguards of prior notice and
compensation for damage, if any.

43. Faculty of

The Faculty of Advocates is not aware of any problems with how the

Advocates provision has been applied in practice.

44. Scottish We have no views from members to the contrary. We support the
Property case for costs associated with surveys to be reclaimed by
Federation

landowners and therefore we support the retention of this procedure
within the new Statute.

Further responses
made informally or
at engagement
events

It was made clear at several engagement events that the issue of
access by AAs is a source of considerable grievance.

A range of stakeholders complained about:-

e AAs outsourcing work to contractors and then refusing to
speak to affected landowners;

o the length of time taken to fill in questionnaires;

e the costs of having to employ agents;

e the length of time taken to obtain compensation;

o the disruption to their lives as a result of inadequate forward-
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planning by AAs.

Analysis

Explanation of
question

Section 83 of the 1845 Act provides for entry for surveying, taking
levels, probing or boring to ascertain the nature of the soil and for
setting out the line of the works. No less than three and no more
than 14 days’ notice is to be given to owners or occupiers.

This is subject to making compensation for damage. This right is
given in respect of such lands as are required to be purchased or
permanently used for the purposes, as defined in the 1845 Act.

This question was designed to ascertain firstly whether section 83
works, and if as was suspected, it does not work, how it should be
amended.

Summary of
responses and
analysis

Of the 21 responses only four thought that section 83 operated
satisfactorily (OM, MacRoberts, FOA and SPF). SSE, GCC and EAC
declared that they had no practical experience, but the balance of 14
all agreed that section 83 did not work.

WLC thought that there should be a standard form of notice for entry,
giving information on the proposal, and offering the landowner a tight
timeframe for challenge.

RC and SOLAR thought the provisions of section 83 were not
routinely used, and that parties were more likely to enter negotiation.
LSS also stated that the extent to which section 83 was used was
unclear and that parties looked to private Acts and the Roads
(Scotland) Act 1984.

SCPA explained that, in order to identify options available and to
ensure justification of CP, a number of AAs now undertake extensive
and significant initial survey and investigation works. They advised
that these investigations go beyond the survey process and in many
cases will involve a quite extensive and invasive inspection of the
lands to determine subsoil conditions, any contaminative/hazardous
materials, and topography. SCPA pointed out that such processes
may involve damage to the land. Extensive and detailed
questionnaires tended to be used in connection with the investigative
works and these required to be completed by the owner, often in
conjunction with an agent, meaning that landowners may incur
considerable time, cost and expense. SCPA argued that, in such
circumstances, the power to enter land should require to carry
financial responsibilities.

DVS felt that the 14 day period should be longer to allow mutually
convenient entry e.g. after harvesting a crop. They also felt that a
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minimum period of 7 days was appropriate.

CAAV stated that the use of powers had grown in recent years with
increased requirement for topographical, subsoil, contamination,
environmental, archaeological and other surveys in route selection,
and that owners and occupiers were expected to provide extensive
information. They noted that their members had reported AAs
(particularly TS) citing their statutory powers but failing to mention
rights to compensation. CAAV suggested that all powers of entry
should have a corresponding obligation to keep damage to a
minimum, landowners or occupiers should not be left worse off, and
that compensation should be statutory. They also referred to the
three day and 14 day time limits and said that although works have
been planned for some time, notice is often only given at the last
minute. They suggested a minimum period of 28 days for intrusive
surveys and 14 days for non-intrusive surveys, unless all parties
agree shorter timescales.

S&P agreed that powers to survey land have become much more
prominent because of the increased requirement for environmental
surveys in route selection, and also because of the use of design and
build contracts. They pointed to their experience of AAs (particularly
TS) citing statutory powers to carry out work but failing to point out
rights to compensation. S&P agreed with CAAV’s views that those
gaining entry should have a corresponding obligation to keep
damage to a minimum and leave landowners or occupiers no worse
off. They also agreed with CAAV on periods of notice.

SLE and IG made points similar to SCPA, CAAV and S&P.

JM expressed concern that TS had not dealt with aspects of entry
appropriately. He took the view that AAs should not be able to
abrogate responsibility to profit-making third parties. He cited his
experience where, as a consequence of the construction contract
tendering exercise, extensive ground investigation works were
required, involving a series of pits and boreholes from 2006 and
culminating in an extensive archaeological survey in 2014. He stated
that he has had considerable difficulty in obtaining compensation.
He acknowledged that there should be a power to take temporary
possession but new legislation must protect landowners’ interests
and provide for proper compensation at the time entry is taken. He
pointed out that he had been seeking detailed drawings since 2007
but these had still not been forthcoming.

SthLC suggested that the power to survey land should be amended
to allow the AA to seek warrant to authorise entry in the event that
entry is refused or a refusal is expected, or where the land is
unoccupied.
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Although OM thought that section 83 worked satisfactorily, she
suggested that a process similar to section 140 of the Roads
(Scotland) Act 1984 might be worth considering. She stated that it
should be made clear that loss or damage should be compensated.

NG wanted to extend section 83 to allow for environmental surveys
and placing and leaving monitoring equipment on the land, and were
keen to ensure that new legislation would not impact on their current
powers.

FoA and SPF were not aware of any problems.

12. Is the current list of statutory objectors satisfactory and, if not, what changes
should be made, and why?

(Paragraph 5.24)

Respondent

1. Professor
Jeremy Rowan
Robinson

So far as | am aware, the current list of statutory objectors is
satisfactory.

2. Antony CO Jack

At question 12, the issue of Statutory Objectors is raised, which
troubles me. The Discussion Paper at Paragraph 5.23, in terms of
the notices to those affected, states: “These persons who are directly
affected by the proposed CPO are known as “statutory objectors”.
Where is Rule 3(1) of the 1998 Rules. | am confused by what is
written in the Paper. | have not found Rule 3(1), and the
interpretation at Rule 3, for “Statutory Objector” is:

“statutory objector” means an owner, lessee, or occupier of the land or any
part thereof, who, being entitled to be served with notice of the making of
the order, has duly objected to the making thereof in accordance with the
provisions of the First Schedule to the Act and whose objection has not
been withdrawn, or whose objection has been disregarded under-

(a) paragraph 4(4) of that Schedule; or

(b) section 200(1) of the Town and Country Planning (Scotland) Act 1997
(6);

My understanding of the Rules is that a statutory objector is an owner
[lessee or occupier] whom is entitled to have notice served on them
whom has an extant Objection. | am astonished that the Discussion
Paper has misrepresented the concept, and very much hope that this
will not become enshrined in the law of Scotland. In terms of
question 12, and the amendment of Paragraph 3(b) of the first
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Schedule of the 1947 Act [by 109(2) of the Title Conditions
(Scotland) Act 2003]. | find burdens difficult to understand, but the
amendment appears to require notice given only to those whom have
a personal real burden, or those whose land is benefited. It seems to
me that there are occasions where the owners of neighbouring land
that gives benefit [to the land that is benefited] may also have a real
interest in the CP, such as in the case of land that is of unknown
ownership but in is in effect community land in nature. Further it is
my view that those with interests, such as those with burdens, should
be listed in an appropriate column in the Order’'s Schedule of Land/s
to be Purchased

7. West Lothian
Council

Heritable creditors should be included in the list of statutory
objectors. The proposed CPO could adversely affect the value of the
land that is secured to them.

10. Renfrewshire
Council

The list seems sensible, although we would highlight the position of
security holders, where we think their position could bear some
clarification. It seems to be the case that they have a notifiable
interest for the purposes of a Notice to Treat but not necessarily at
the inception of the CPO itself.

It has always been our practice at Renfrewshire Council to notify
security holders at the inception of the CPO and we would consider it
preferable if this was part of the statutory process and the security
holders were added to the list of statutory objectors to be notified of
the making of the Order at its inception.

The cost of such newspaper notices can be considerable and
perhaps other methods of advertisement should be considered, for
example site notices and an online Council portal. However, in our
view public notification by newspaper should continue in the
meantime until some better form of universal notification is identified.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

The list seems sensible, although we would highlight the position of
Security holders, where we think their position could bear some
clarification. It seems to be the case that they have a notifiable
interest for the purposes of a Notice to Treat but not necessarily at
the inception of the CPO itself, although it is understood that many
CPO promoters will intimate the Order on them anyway as a failsafe.

The need for 2 initial notices is also questioned, as is the necessity
for these notices to be advertised in a local newspaper. The cost of
such notices can be considerable. We understand that provision has
developed over recent years for the intimation of public notices via an
online portal. Whilst we appreciate that the issue of intimation of
statutory notice by these methods may be beyond the scope of this
discussion paper, we feel the use of online notification is worthy of
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investigation, especially in smaller project CPOs.

13. Strutt & Parker
LLP

There is frequently difficulty in knowing what constitutes a ‘local
newspaper’, with (for example) certain notifications regarding
planning appearing only in certain papers with limited circulation.

Notification of statutory objectors is a moot point in that quite often
agricultural tenants are not given formal statutory notice (examples
from AWPR can be provided).

16. Scottish
Compulsory
Purchase

Association

The current list of statutory objectors is satisfactory but careful
consideration requires to be given as to how statutory objectors are
informed of the compulsory purchase process bearing in mind new
technologies and means of communication.

19. Odell Milne

See below with regard to landowners. In my view, the key element
of “unfairness” with regard to the parties considered to be “statutory
objectors” is the position of landowners from whom no land is
acquired.

In some cases such parties may be more seriously affected than
landowners from whom land is acquired, particularly where the
frontager is a residential property. At the risk of increasing the
number of statutory objectors, might consideration be given to the
possibility of including, in the list of statutory objectors, house owners
for residential properties which are within a certain distance from the
land to be acquired?

[See also answer to question 2]

. Therefore, careful consideration needs to be given to the
entitlement to notification and to the parties who are entitled to be
treated as “statutory objectors”. However, this must be balanced with
the reasonableness of requiring the acquiring authority to identify and
notify all such parties.

20. SSE plc

We would suggest that statutory undertakers are added to the
current list, as often they have infrastructure within land which is held
by way of statutory consent, and not necessarily by servitude or other
registerable deed.

21. District Valuer
Services

The current list of statutory objectors is satisfactory but careful
consideration requires to be given as to how statutory objectors are
informed of the compulsory purchase process bearing in mind new
technologies and means of communication. Any changes should not
replace, but be in addition to hard copies.

22. Glasgow City
Council

| think that the heritable creditor ought to be added.

23. Central

It appears that acquirers may omit giving agricultural tenants their
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Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

formal statutory notice (there are examples from the AWPR).

As an operational matter, there is frequently difficulty in knowing what
constitutes a ‘local newspaper’ for this purpose, with (for example)
certain notifications regarding planning appearing only in certain
papers with limited circulation.

25. East Ayrshire
Council

The current list seems satisfactory.

26. National Grid

The current list is satisfactory.

plc

27. South The Council does not believe that changes to the current list of
Lanarkshire statutory objectors are required.

Council

35. Shepherd and
Wedderburn LLP

We wonder whether heritable creditors should also be added to the
list.

38. MacRoberts
LLP

Yes, the list includes all those directly affected by a CPO.

39. Scottish Land
and Estates

It appears satisfactory, although anecdotally we understand that
agricultural tenants are sometimes not given formal statutory notice.

40. Law Society of
Scotland

It is not clear what status an objection has if the original objector
dies, becomes incapax, or is in administration. Can the objection
continue to be maintained in such circumstances?

42. Scottish Water

Yes.

43. Faculty of
Advocates

The Faculty of Advocates does not suggest any change to the list of
statutory objectors.

47. The Royal Bank
of Scotland plc

[from paragraph 2 of general response]

Firstly we believe that it would be beneficial for all parties if there was
a statutory obligation for heritable creditors to be given notice of
intended compulsory purchases at the same time that the relevant
property owner is given notice. As you will appreciate we have a
financial interest in the property that we will want to protect but more
importantly we will have a customer who will be facing a major issue
in relation to their property. Having knowledge of the issue at an
early juncture would assist us in helping that customer to the extent
we can. In particular if the customer wishes to make a variation to
their mortgage such as by obtaining a further advance or switching
their product we have a regulatory obligation where we provide
advice to ensure that the variation is suitable to the customer. A
potential CPO is an important factor to be taken in account by us
when advising the customer whether that variation is suitable for
them and knowledge of the CPO is therefore essential to us ensuring
good customer outcomes. A uniform process of notification would
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also assist us to streamline our processes further to ensure a
consistent approach to customers facing a CPO.

Further responses
made informally or
at engagement
events

Feedback at certain engagement events confirmed the desire to
notify heritable creditors although not necessarily to have them as
statutory objectors.

Analysis

Explanation of
question

This question has three parts. Firstly, it asked whether the current
list of statutory objectors is satisfactory. If not, it asked consultees to
suggest, and justify, any changes which should be made.

Summary of
responses and
analysis

Of the 22 responses to this question, the majority were broadly
happy with the current list. However, WLC, RC, SOLAR, GCC, S&W
and RBS all suggested that heritable creditors should be added to
the list. RBS made a good argument for receiving notification, on the
basis that they needed to be in a position of knowing all factors
affecting the land before they could properly advise the borrower.

OM considered that parties from whom no land is taken may be even
more seriously affected than these from whom land is acquired, and
suggested including on the list residential proprietors within a certain
distance of the land being acquired.

SSE considered that statutory undertakers should be added to the
list as they often have infrastructure on land, held by way of statutory
consent rather than by servitude or other deed.

13. Should there be any further restrictions on the circumstances in which a
statutory objector can insist upon a hearing or inquiry?

(Paragraph 5.25)

Respondent

1. Professor
Jeremy Rowan
Robinson

Given the seriousness of the effect of a CPO on owners and
occupiers, | would be reluctant to see the right to a hearing eroded -
but there should be no right to insist on a public inquiry.

2. Antony CO Jack

| find the way question 13 is put, is worrying, most especially the
reference to one objector holding up progress. If there is only one
plot of land being acquired, then there may be only one statutory
objector [clearly land in multiple ownership may give rise to more
than one objection]. Is a single objector to be prejudiced against, or
is he/she to be the lucky 100%? The way the commission has put
the question, that a “statutory objector can insist upon a hearing or
Inquiry”, is curious and alien to my understanding of the legislation. It
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is my understanding that it is not the statutory objector that insists on
an Inquiry, that seems to me to the role of the Minister enshrined in
UK law at paragraph 4(2) of the First Schedule of the 1947 Act, for
some 65 years, prior to the signing of the ECHR. Effectively, there
seems to me no difference between one objector and two, three or
indeed any other number. The removal of an Inquiry stage, if that is
necessary, would be like making authorities self-confirming — it would
effectively mean that subjects would need to go straight to court. If
the issue of CP is in breach of fundamental human rights, on the
justification it is the in the public interest, and then a subject rights
are to be further eroded on the ground of that subject being a
minority party in the overall CPO Land : | find this appalling.
Furthermore, historically, some CPs have been done in stages,
would acquiring authorities under such a percentage scheme be
plotting their plots strategically to disenfranchise the small land
owner, and indeed adjust the size of the plots for percentage
purposes? It seems to me that this issue hinges on the concept of
reasonableness, on both sides. In these terms if there is firm
justification for a CPO; proper early engagement; openness; and
good faith efforts to negotiate: then it could be argued that anyone
left at an Inquiry is acting unreasonably. This is a two sided issue, on
the basis of my experience.

6. Craig Connal QC

No.
[From General comments, page 2]

This is an issue which impacts significantly on the practical manner in
which CPOs proceed and has the capacity to make a real impact on
the efficiency of the process and the timing within which decisions
are reached.

I am on record (in response to previous Scottish Government
consultations) in pointing out that compensation is often a critical
component, whatever the legal framework, in the decision-making
process involving those unhappy with CPOs. While a landowner
may or may not oppose the objectives of the CPO, he may also be in
a position to take a view - or take advice - on his prospects of
successfully persuading any decision-maker that his objection will be
sustained. In that situation, a difficulty arises if he is unable to
ascertain what compensation he is likely to receive.

In my experience, it is common for parties, who may - realistically -
believe that their prospects of opposing the fundamentals of the CPO
project are not strong, to nevertheless maintain objections to that
project in order to facilitate discussions with the acquiring authority
over compensation. In many instances the acquiring authority,
whatever the Scottish Office guidance, is unwilling, or professes itself
unable, to enter such discussions in advance. The net result is
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unnecessary objections on grounds which are not truly intended to
lead to a decision and thus delay to the process (and expense to all
concerned).

While the parallel is not exact, | can illustrate that by reference to the
Edinburgh Tram Project. | was instructed by a number of land-
owners, opposed to the Project but also, realistically, taking the view
that their prospects of persuading the Scottish Parliament not to
approve the project at all were poor. They were unable to persuade
the tram promoters that they could or should enter into discussions
on compensation at an early stage. The result was that, under the
then system, Scottish Parliament committees were forced to deal
with objections on the merits which, on one view, were unnecessary
(indeed were subsequently dealt with following negotiations over
compensation and removed before decisions had to be taken on
them).

Somewhere in the process it would potentially aid the speed and
efficiency immeasurably if a mechanism could be found for requiring
compensation to be discussed and perhaps even for some swift form
of arbitration on the principles of such compensation, if contentious,
so that these matters could be swept out of way early (or at a
minimum key decisions be taken on them).

7. West Lothian
Council

No.

10. Renfrewshire
Council

It is conceded that often there is blurred distinction between those
objections which are purely within the remit of the LTS and those
which go to the heart of the justification for the CPO itself, the latter
often being potentially being used to mask issues of valuation or
compensation.

Perhaps more discretion could be made available to the confirming
authority and the Scottish Government to allow them to take a more
robust view on the true nature of the objections.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

The current procedure allows statutory objectors to lodge any
objection, which are often more to do with valuation or have little
merit, but which will trigger a Hearing or PLI. They can then withdraw
the objections shortly before the Inquiry or Hearing but in the interim
the CPO can have been delayed for up to a year ,which can have
significant impact upon the costs of the project to the Promoter and
who will also have incurred significant costs for preparing for the PLI
or Hearing .

Once a PLI or Hearing has been set, and then a preliminary hearing
should be held at earliest date to determine if objections are
valuation issues, in which case they should be deferred until after the
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CPO has been confirmed and if other objections have real merit.

It is conceded that often there is blurred distinction between those
objections which are purely within the remit of the LTS and those
which go to the heart of the justification for the CPO itself, the latter
often being potentially being used to mask issues of valuation or
compensation.

Perhaps more discretion could be made available to the confirming
authority to take a view on these blurred objections which might
focus the minds of objectors and acquiring authorities.

There may also be merit in assessing whether a weighting could be
given to a prospective objectors actual level of occupation or
percentage ownership of the overall CPO land in assessing the
extent to which those objections are given full consideration.

13. Strutt & Parker
LLP

We accept that it is undesirable for one minor landowner to hold up a
massive infrastructure project with its attendant cost implications and
the uncertainty caused to affected parties (one such example being
Mr Walton in respect of the AWPR). It is however difficult to see how
restricting objections might operate so as not to infringe rights of
individuals. We consider that there is a difficult balance to strike in
this respect but that this is one of public policy.

14. John
Watchman

Procedure for obtaining a compulsory purchase order

6.1 At least as a matter of policy, a statutory objector should have
the right to choose the process for determining objections to a
compulsory purchase. The suggestion that the Scottish Ministers
acting through their reporters should be able to chooses that process
— especially in cases where the Scottish Ministers are promoting
compulsory purchase — appears to be unsustainable.

16. Scottish
Compulsory
Purchase

Association

It is considered a fundamental democratic right and principle that any
statutory objector has the option of submitting a written
representation or being presented at either a Hearing or Inquiry as a
consequence of objections raised to a draft Compulsory Purchase
Order. Equally, it is considered that it would be similarly democratic
that any non-statutory objector also has these options. However, a
majority view is that it should only be statutory objectors who should
retain the right to progress with a legal challenge to the Outer House
of the Court of Session with appeals to the Inner House and
thereafter to the Supreme Court; the legal challenge is limited
however to a point of law and/or an alleged flaw in the
CPO/objection/confirmation process. There is an alternative view that
all objectors should retain the right to lodge a legal challenge on the
basis that having been given a right to object, that party is entitled to
have that objection dealt with fairly and in accordance with the
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current procedures.

19. Odell Milne

In my view, in the first instance, residential property owners of the
type mentioned in response to question 12 above who are non-
statutory objectors should be entitled to insist upon a hearing or
inquiry and should also be entitled to progress a legal challenge on a
point of law or flaw in process.

It must be acknowledged, however, that for most objectors, the cost
of such a challenge would prevent most people from proceeding.
There is a genuine issue with the imbalance between the promoter
and an ordinary member of the public. Of course, this is a much
wider issue in relation to litigation generally but perhaps where a
member of the public is facing so great an interference with his
ECHR rights, consideration could be given to the availability of public
funding for objections. Such objections could be approved by a
funding authority, perhaps similar to the way legal aid is awarded.

This must be balanced against the needs of the promoter whose
strict budget cannot be expected to meet the cost of objections.
Perhaps the justification for not funding the costs of objections is that
a scheme is for public benefit. However, the issue becomes less
clear cut if the scheme is being delivered by a private developer for
profit. | wonder whether, given the serious interference with ECHR
rights which compulsory acquisition reflects, there should not be
some provision for legal advice to be met by the promoter up to a
certain limit with provision that, if an independent tribunal determines,
additional advice should be provided at public inquiry.

20. SSE plc

We would suggest that objections should be relevant and pertinent to
the Order. Often an objector will maintain their objection as a means
to assert a negotiating position on compensation to force an
acquiring authority to negotiate in the hope that they would prefer to
do that rather than go to hearing or inquiry.

21. District Valuer
Services

It is considered a fundamental democratic right and principle that any
statutory objector has the option of submitting a written
representation or being presented at either a Hearing or Inquiry as a
consequence of objections raised to a draft Compulsory Purchase
Order. Equally, it is considered that it would be similarly democratic
that any non-statutory objector also has these options. However, a
majority view is that it should only be statutory objectors who should
retain the right to progress with a legal challenge to the Outer House
of the Court of Session with appeals to the Inner House and
thereafter to the Supreme Court; the legal challenge is limited
however to a point of law and/or an alleged flaw in the
CPO/objection/confirmation process. There is an alternative view that
all objectors should retain the right to lodge a legal challenge on the
basis that having been given a right to object, that party is entitled to
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have that objection dealt with fairly and in accordance with the
current procedures.

22. Glasgow City
Council

This is a difficult question because it is the balance of the delivery of
the public objective against the individual’s right to be heard. On the
one hand it would make sense to save public money but on the other
there is a need to be transparent and fair and to be publicly
perceived to be so. Consequently | think that the solution might lie in
good communications (with information and guidance and say a
nominated liaison civil servant for the objector in question) between
Ministers and the statutory objector(s) and the subsequent
management by DPEA of the process so that a hearing is the forum
where there are few objectors or the objectors interests are
proportionally small. | think also that at times there could be greater
rigour around the analysis of the statutory objectors’ position to
ensure that the objection is legitimate e.g. at times | have thought
that the issue is really one of compensation and that the additional
objections are spurious but yet the objection has been retained.

The concept of a process which enables the earlier addressing of
objections in a way which leaves objectors with de minimis interests
satisfied that their position is really a claim for compensation is
compelling but there is a real possibility that that of itself creates a
separate process of appeal etc. and so ultimately the status quo may
be the best option.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

While it may appear undesirable for one minor and difficult landowner
to hold up a massive infrastructure project with its attendant cost
implications and the uncertainty caused to affected parties, we
cannot see how restricting the right to have objections heard might
operate so as not to infringe the rights of individuals. There should
not be restrictions on this.

24. Shona Blance

No, whilst it is possible that a single landowner could unreasonably
delay the CPO, to deny them access to an inquiry or hearing | would
have thought could be a human rights issue. In addition if the
preceding processes operate effectively the situations where this
could arise should be limited. If they aren’t then the processes used
should be subject to examination and improvement.

25. East Ayrshire
Council

The current position seems to be fairly reasonable. If there were
limits introduced that only a percentage of landowners or landowners
of a certain percentage of land being acquired could object, as per
the discussion paper, how would this work in practice?

26. National Grid
plc

It is appropriate that only statutory objectors can insist upon a
hearing or inquiry. However where the objections raised by a
statutory objector concern legal issues or matters of compensation
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which should be dealt with by the LTS and the statutory objector
should not be able to insist upon a hearing or inquiry. Vexatious
statutory objectors should not be able to insist upon a hearing or
inquiry although we appreciate that this is subjective and given the
implications of a CPO it is likely that a decision maker would err on
the side of caution and hold a hearing or inquiry.

The proposal, that if a certain percentage of landowners objected or
if those objected represented a certain percentage of the land
affected the requirement to have an inquiry would be triggered, is not
appropriate as it does not take into account the substance of the
objections.

27. South
Lanarkshire
Council

The Council acknowledges the importance of balancing the interests
of the owners of the land affected by a CPO and the acquiring
authorities. However it may be that the grounds for objecting should
be tightened up to minimise the risk of a frivolous or vexatious
objection resulting in an inquiry or hearing being held with the
resultant delay to a project. Under the present rules the Scottish
Ministers act as intermediary between objectors and acquiring
authorities as the parties seek to agree a compromise to objections.
The Council would suggest that the Scottish Ministers should have
the right to declare objections frivolous or vexatious subject to an
appropriate review mechanism being put in place.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Landowners have used objections as a negotiating position to
achieve side agreements from the acquiring authority.

A balance is needed between allowing affected parties to object and
to reach the confirmation stage without delay.

32. Scottish
Borders Council

Point raised is whether a single objector of only a small part of the
land covered by the CPO should be able to delay the project by
insisting upon a hearing.

| have some disquiet with the fettering of one’s rights to have a
matter listened to at an inquiry hearing based on just the percentage
of land they hold in terms of the overall project. It would be perfectly
possible for 95% of the land to be relating to someone with an
extensive farm holding or just an extensive land holding where that
land a small amount in relation to the holding, is of little intrinsic value
and does not including any buildings. Whereas in the same scenario
it could be the other 5% someone holds is their home and therefore
is therefore arguably of added significance and importance to them in
terms of being compulsorily forced to sell it.

Provided a safeguard was put in place for a right to a hearing if it is
the compulsory acquisition of an objector’s principal residence, then |
can see the benefit in respect of all other land and buildings of having
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a restriction in terms of an individual objector having a right to a
hearing. If a percentage is to be used then perhaps 10% of the total
land being acquired by the CPO would be an appropriate threshold.

35.
Shepherd and
Wedderburn LLP

No. In the event that only a single Landowner or small number of
owners object and insist on an Inquiry, the Inquiry process should be
relatively speedy. We believe it is important that statutory objectors
are given the opportunity to have their say and question the acquiring
authority in a public forum on matters relevant to the acquisition
(excluding compensation).

36. Scottish Power
Ltd

[From general comments on Negotiations]

In relation to paragraph 4.16, we question the statement that the
CPO process is a sequential process. It is erroneous to suggest that
compulsory acquisition cannot [be] commenced until voluntary
discussions have also commenced (and been exhausted). In our
experience, the steps and time taken to confirm an Order are lengthy
and often protracted. We therefore support efforts to expedite the
process by limiting the time available to an acquiring body to
negotiate removal of an objection and thereby avoid the need to
convene a hearing or inquiry. We have experienced situations where
landowners have not engaged in negotiations unless a CPO process
has commenced with a view to inflating commercial land values
payable by a third party. We would welcome improved clarity and
recognition on the need for, and ability to, commence compulsory
processes at an early stage. This would be beneficial by allowing
increased flexibility for an acquiring authority in relation to what can
be acquired.

We support the decision maker having discretion, similar to exists
under the planning process, as to the method for resolving an
objection to a CPO i.e. hearing, inquiry, or even written submissions.
This discretion should redress opportunities for objectors to
deliberately delay or frustrate project implementation where delivery
is time critical. This could also be used for the purposes of
disregarding objections which are considered [to] be frivolous.
However it is important that a balance is struck by not undermining
existing statutory provisions.

38. MacRoberts
LLP

No. We agree that the current position can result in a single statutory
objector delaying a project. It may be determined that the objector's
case is not well-founded or sufficiently strong to outweigh the public
benefit of the underlying project. However, the suggestion that a
specified percentage of landowners or affected land should be
required before an inquiry/hearing can be insisted upon pre-
supposes that the single objector does not have as valid or as strong
an objection. Further, the loss of a small area of land to a single
objector (e.g. garden ground) may potentially be of more significance
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to that objector than loss of a larger area to a major landowner.

Compulsory purchase remains a fundamental intrusion by the state
into a private property rights. In our view it is necessary that all or any
statutory objector(s) are given the opportunity to state their case at
an inquiry or hearing session. This is both a necessary safeguard
and important to the public perception of the compulsory acquisition
process.

If it is proposed to restrict the circumstances it will be necessary to
define either (i) circumstances where the restriction applies or (ii)
circumstances where the restriction does not apply. We consider that
certain objectors (e.g. owners or occupiers of residential property)
should be excluded from the restriction. Generally, it would be very
difficult to define the circumstances or classes in which a restriction
should or should not apply and would necessarily involve some
arbitrary thresholds.

39. Scottish Land
and Estates

It is important that in considering any restriction, the fundamental
individual rights of an individual are considered, but we do recognise
that with major infrastructure projects delays and uncertainty on the
back of objections from one individual would on the face of it seem
contrary to public interest and policy.

40. Law Society of
Scotland

We would recommend that a cautious approach is taken to any
restrictions on the right to a hearing or inquiry. In the case of Bryan v
United Kingdom (1995) 21 EHRR 342, the European Court of Human
Rights considered the adequacy of legal review by the High Court in
order to secure compliance with Article 6. In finding that there was
compliance with Article 6 in the context of an appeal against a
planning enforcement notice, the Court found it was necessary to
have regard to the whole process. This included matters such as the
subject matter of the decision, the manner in which the decision was
arrived at, and the uncontested safeguards attending the procedure
before the inspector including the quasi-judicial character of the
proceedings, the duty incumbent on each inspector to exercise
independent judgement, the requirement that inspectors must not be
subject to improper influence and the stated mission of the
Inspectorate to uphold the principles of openness, fairness and
impartiality.

It was not therefore availability of judicial review which by itself gave
Article 6 compliance. It was the overall process in the context of the
type of decision (including its quasi-judicial nature) coupled with the
right to legal challenge. Restricting the right to a hearing reduces the
quasi-judicial aspect of proceedings. In a compulsory purchase
process - where the subject matter is the compulsory acquisition of
property. We consider that such a restriction could increase the risk
that the procedure would be found to be non-compliant with Article 6
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of the ECHR (Right to a Fair Hearing). = Therefore, the right to be
heard at a hearing or inquiry should be maintained.

Having said that, members have the experience of CPO procedures
which have arguably been unnecessarily protracted through late
withdrawal of objections where objectors had not initially understood
the CPO and withdrew their objections when this was explained. By
that time, the public inquiry has been organised and had to proceed
notwithstanding that objections had been withdrawn. This does not
seem to be a good use of public resources and provision should
perhaps be made for the cancellation of public inquiries in these
circumstances.

42. Scottish Water

No.

43. Faculty of
Advocates

The Faculty of Advocates is strongly of the view that there should be
no restrictions on the circumstances in which a statutory objector can
insist upon an inquiry. The state’s right to acquire private property
from private individuals and companies, whilst necessary, has been
described by the courts as a “draconian” power (for example, by
Purchas LJ in Chilton v Telford Development Corporation [1987] 1
WLR 872 at 878) and is one which should only be exercised after
due consideration and due process. The right to an inquiry should be
absolute for anyone that could be directly affected by a CPO,
regardless of the size of their property. It is important that there is an
opportunity for evidence to be led and witnesses to be cross
examined. The right should therefore be to an inquiry rather than a
hearing. The Faculty considers that the right to an inquiry is an
important element in ensuring that compulsory purchase law remains
compliant with the Convention.

44, Scottish
Property
Federation

We do not support the proposition that only landowners of a certain
proportion should be allowed to insist upon a hearing or inquiry
where they are subject to compulsory purchase of their land/property
ownership.

45. Scottish Power
Energy Networks
Holdings Ltd

[From general comments on Negotiations]

In relation to paragraph 4.16, we question the statement that the
CPO process is a sequential process. It is erroneous to suggest that
compulsory acquisition cannot [be] commenced until voluntary
discussions have also commenced (and been exhausted). In our
experience, the steps and time taken to confirm an Order are lengthy
and often protracted. We therefore support efforts to expedite the
process by limiting the time available to an acquiring body to
negotiate removal of an objection and thereby avoid the need to
convene a hearing or inquiry. We have experienced situations where
landowners have not engaged in negotiations unless a CPO process
has commenced with a view to inflating commercial land values
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payable by a third party. We would welcome improved clarity and
recognition on the need for, and ability to, commence compulsory
processes at an early stage. This would be beneficial by allowing
increased flexibility for an acquiring authority in relation to what can
be acquired.

We support the decision maker having discretion, similar to exists
under the planning process, as to the method for resolving an
objection to a CPO i.e. hearing, inquiry or even written submissions.
This discretion should redress opportunities for objectors to
deliberately delay or frustrate project implementation where delivery
is time critical. This could also be used for the purposes of
disregarding objections which are considered [to] be frivolous.
However it is important that a balance is struck by not undermining
existing statutory provisions.

Further responses
made informally or
at engagement
events

None.

Analysis

Explanation of
question

None required.

Summary of
responses and
analysis

There were 25 responses to this question. 19 agreed that there
should be no further restriction on the circumstances in which a
statutory objector can insist upon a hearing or inquiry. Six felt that
there were arguments in favour of restriction in some way.

The majority were of the view that any objector should have the right
to be heard, as CP is such a serious matter, where the state has a
right which has been categorised by the courts as “draconian”. LSS
pointed out that any further restriction may not comply with Article 6
of the Convention.

There was recognition, however, across a substantial number of
stakeholders that projects are being held up purely to assert
negotiating position on compensation. While some consultees were
not persuaded by the suggestion in the DP of linking the right to
object to a minimum level of landholding, some did suggest that there
needed to be more rigorous evaluation of objections at an earlier
stage to ensure that the objection is legitimate.

14. Should the proposed new statute provide that Scottish Ministers must refer
cases to the DPEA within a specified time limit and, if so, within what time limit?

(Paragraph 5.26)
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Respondent

1. Professor
Jeremy Rowan
Robinson

Yes, it should serve to concentrate the mind on any negotiations; and
negotiations will not necessarily stop just because of the reference to
the DPEA.

2. Antony C O Jack

In terms of questions 14 and 15, | am confused. An email dated 11
December 2014 from Scottish Government stated: “... City of
Edinburgh Council are keen for us to progress the case to DPEA in
respect of the outstanding objections as soon as we can, to enable
them to start the process of arranging a PLI.” It would seem, reading
your Paper, that the Scottish Government’'s comment indicates a
prejudicing of the Reporter’s decision on how to head the Objector/s
cases. In terms of guestion 14, and time limits, | am again
confused. In the recent Buchanan Street Quarter, Glasgow, case, it
appears from the DPEA website, the CPO was made on 6 August
2014 and was referred to DPEA in just a few days after the end of
the Objection period, on 4 September, in just four weeks. Whereas
2014 CPO[1] & [2] first made on 8 September 2014 [second on 9
October] was, | understand, referred yesterday 24 weeks after it was
made. In the light of the tampering with the first Order, | have a very
uneasy feeling as to why referring the matter to DPEA has taken so
long. In saying this, | do not advocate time limits | _advocate
transparency. In relation to CP, there is repeated comment about the
need for quick progress — yet in the case of 2014 CPO [1] & [2], the
delays from initial authorisation in August 2009 to date are, in my
view, entirely in the hands of the Acquiring Authority whom appears
to been acting strategically [i.e. very deliberately].

6. Craig Connal QC

No. That would be unnecessarily rigid.

7. West Lothian
Council

Agreed. Six months would be appropriate.

10. Renfrewshire
Council

Yes. We would suggest a time limit of a maximum of 2 months.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

Yes. We would suggest a time limit of a maximum of 2 months,
unless one of a list of identified reasons for not complying is founded
on.

14. Strutt & Parker
LLP

Whilst we can see that timescales could bring benefits, we would
prefer to see them introduced on a non-statutory basis so that
inspectors could have the discretion to extend the timescale if
circumstances demanded it in a particular case. Inspectors should be
under a duty to explain their reasons for extending the timescale at
the time when that decision is taken.

We note that timescales can be unhelpful in a Town and Country
planning context. We have anecdotal evidence that under-resourced
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planning officers, rushed into making decisions, will sometimes
refuse an application early in the process rather than spend time
dealing with it and risk breaching the deadline. We would be anxious
to avoid the risk of anything similar happening in the compulsory
purchase appeal context.

16. Scottish
Compulsory
Purchase

Association

The issue of incorporating a specified time limit has been discussed
for some time now and it is recognised that there are both
advantages and disadvantages thereto. The main disadvantage of
not having a specified time period is that in many cases matters are
left to drag on for some considerable time — thus leading to the
justification that the speed of the CPO process is glacial in nature.
Nevertheless, it is recognised that some objections will raise complex
challenges to acquiring authorities and that sufficient time needs to
be given to the matter. However, an acquiring authority should
realise from a fairly early stage in the compulsory purchase process
the likely resistance that will be met from landowners — principally
from initial meetings and discussions and thus acquiring authorities
require to react appropriately thereto. Further, on the basis that there
is more than sufficient examples of the extremely slow pace of
compulsory purchase then the insertion of specified time periods is,
on balance, to be welcomed. Thus, it is considered that a specified
time limit should be incorporated within the proposed new statute and
within such time limit the Scottish Ministers must refer cases to the
DPEA,; this should be not greater than six months following the final
date for the lodging of objections to the draft CPO.

19. Odell Milne

Yes, this would be helpful. As set out below, this need not prevent
ongoing consultation and negotiation. | would suggest an
appropriate time limit might be six months from the receipt of the final
objection.

20. SSE plc

Specification of time limits within the new statute would give certainty
of timing and clarity on process to ensure programme delivery and
also minimise periods of uncertainty for all affected parties. We would
suggest a period of 3 months for reference of cases by the Ministers
to the DPEA.

21. District Valuer
Services

The issue of incorporating a specified time limit has been discussed
for some time now and it's recognised that there are both advantages
and disadvantages thereto. The main disadvantage of not having a
specified time period is that in many cases matters are left to drag on
for some considerable time — thus leading to the suggestion by some
that the speed of the CPO process is unnecessarily slow.
Nevertheless, it is recognised that some objections will raise complex
challenges to acquiring authorities and that sufficient time needs to
be given to the matter. However, an acquiring authority should
realise from a fairly early stage in the compulsory purchase process
the likely resistance that will be met from landowners — principally
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from initial meetings and discussions and thus acquiring authorities
require to react appropriately thereto. Further, on the basis that there
are more than sufficient examples of the extremely slow pace of
compulsory purchase then the insertion of specified time periods is,
on balance, to be welcomed. Thus, it is considered that a specified
time limit should be incorporated within the proposed new statute and
within such time limit the Scottish Ministers must refer cases to the
DPEA,; this should be not greater than six months following the final
date for the lodging of objections to the draft CPO.

22. Glasgow City
Council

| think not. My preference is that CPO guidelines should indicate best
practice timescales for issuing responses to objections and for the
referral by Ministers to DPEA.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

We can see that planned timescales could bring benefits but believe
they should be introduced on a non-statutory basis, giving inspectors
the discretion to extend the timescale if circumstances demanded it
in a particular case. Inspectors should be under a duty to explain
their reasons for extending the timescale at the time when that
decision is taken.

We note that timescales can be unhelpful in a Town and Country
planning context, having anecdotal evidence that under-resourced
planning officers rushed into making decisions will sometimes refuse
an application early in the process rather than spend time dealing
with it and risk breaching the deadline. We are anxious to avoid the
risk of anything similar happening in the compulsory purchase appeal
context.

24. Shona Blance

Not unless it is in circumstances whereby it is clear that the
landowner is acting unreasonably.

25. East Ayrshire
Council

The introduction of a time limit would provide more certainty and
perhaps reduce delay. No view as to the time limit.

26. National Grid
plc

Yes however there should be a balance between allowing the
acquiring authority to resolve objections and enter in to voluntary
agreements and allowing the CPO to proceed as expeditiously as
possible to avoid delay to major infrastructure projects. Delay can
make projects unaffordable. We would suggest a period of 3 months
from the last date for lodging objections.

27. South
Lanarkshire
Council

The Council would support the inclusion of a specified time limit for
referring cases to the DPEA. This would give the CPO process more
certainty for all parties and reduce delays associated with the current
process. The Council would propose referrals are made within 2
months.

28. Royal Town

RTPI Scotland considers that new CPO legislation, regulations and
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Planning Institute

guidance should be closely linked with planning legislation.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Yes. We would suggest a time limit of 2 months.

23. Scottish
Borders Council

Yes, there should be a specific time period for the Scottish Ministers
to refer the case to the DPEA.

If a case has been referred to the DPEA this does not of itself
prevent an inquiring or hearing ceasing to be needed to be held in
the event that the objectors have removed their objection. In theory
negotiations can remain on-going right up until the actual inquiry or
hearing date to try and resolve matter. It is acknowledged there
could be some cost implications if a hearing was cancelled at the last
minute, however having set timescales for reference to the DPEA to
ensure that the CPO is determined as quickly as possible in my view
outweighs this.

| would propose that Scottish Ministers must refer the case to the
DPEA within a period of 28 days from whenever Ministers first
receive the CPO or the period for objection ends, whichever is the
later would be appropriate.

38. MacRoberts
LLP

No. We agree that there can sometimes be a considerable delay at
this stage. However, the opportunity for the acquiring authority to
seek to resolve objections can be useful for all parties and save time
within the overall CPO process. In our view that the period after
which matters will be referred to the DPEA should be a matter of
Scottish Ministers' policy and good case management, having regard
to the circumstances of the particular case, rather than be specified
in legislation. Scottish Ministers may wish to adopt a policy that
cases will ordinarily be referred to the DPEA within a specified
period. Once the technical check is complete and objections have
been received and forwarded to the acquiring authority the Scottish
Ministers may wish to query whether there is a reasonable likelihood
that objections will be resolved and require the acquiring authority to
justify any delay in forwarding the case to the DPEA. As noted, the
acquiring authority will have the opportunity to resolve objections
before, and indeed after, this stage and it would be open to the
Scottish Ministers to adopt a strict approach. However, a measure of
flexibility should be retained. We also query what consequences or
process of enforcement would attach to the Scottish Ministers failure
to meet a statutory deadline.

39. Scottish Land
and Estates

We would be cautious about decisions which are rushed due to an
arbitrary deadline, but generally would be supportive of time limits
introduced, which could also incorporate some leeway.
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40. Law Society of
Scotland

Yes, we agree that there should be a time limit. We would suggest
that this should be the same as in planning appeals within three
months.

42. Scottish Water

Yes, three months.

43. Faculty of
Advocates

The Faculty of Advocates considers that there is merit in having a
specified time limit for a referral to the DPEA. A landowner, whose
land may be under the threat of a CPO, should have the matter
determined as quickly as possible. The time period is a matter of
policy, although the Faculty suggests that the time period should be
similar to those for statutory appeals or other statutory deadlines so
as to ensure consistency in the process wherever possible.

44, Scottish
Property
Federation

Yes it is important that some certainty of timescales is established for
the affected landowner where Scottish Ministers seek to refer a case
to the DPEA. This is after all a matter of personal rights being
withdrawn which suggests the need for a stricter timescale than is
the case with planning matters that are referred to the DPEA. The
discussion paper amply captures this difference under later
paragraph 5.30.

Further responses
made informally or
at engagement
events

None.

Analysis

Explanation of
question

This question has two parts. Firstly, it asked whether there should be
a time limit for referral of cases by SMs to the DPEA. Secondly, it
asked what the time limit should be.

Summary of
responses of
analysis

There were 26 responses to this question.
In relation to the first part, 17 were in favour of a time limit.

One (SLE) wanted to be cautious about making decisions and did not
express a view for or against a time limit.

CC felt a time limit would be unnecessarily rigid.

S&P, GCC and CAAV saw the value of time limits but felt they should
be non-statutory and come within guidelines.

SB was against a time limit.

RTPI considered that CPO legislation should be closely linked to
planning legislation.

MacR felt that the period of referral should be a matter for SMs’
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policy and good case management, having regard to the
circumstances of the particular case. They questioned what would
happen if SMs failed to comply with a statutory deadline.

AJ seemed to suggest that delay is used by AAs in a strategic way.

In relation to the second part, four suggested six months (WLC,
SCPA, OM and DVS), four suggested two months (RC, SOLAR,
ACES and SLC), four suggested three months (SSE, NG, LSS and
FoA) while SBC suggested 28 days.

Reasons given for supporting time limits were:-

e concentrating the minds in relation to negotiation,

e matters would not be left to drag on, as sometimes happens
under the current regime,

¢ it would not stop ongoing negotiations,

e certainty and clarity.

15. Should the DPEA have discretion over the process for determining objections
to a CPO similar to that which they have in relation to planning matters?

(Paragraph 5.30)

Respondent

1. Professor
Jeremy Rowan
Robinson

Given the seriousness of the effect of a CPO on owners and
occupiers, | would be reluctant to see the right to a hearing eroded -
but there should be no right to insist on a public inquiry.

2. Antony CO Jack

[cont] My gut answer to question 15 about DPEA determining
objections is a very loud NO. However, | have [at Paragraph 20
below] suggested that someone independent should confirm a CPO.
Confirming a CPO is different to determining Objections, is it? That
said | do not know the statistics of how many times a Minister has
ignored the advice of a Reporter. |Is the Reporter a different [or a
sufficiently different] entity to the DPEA for the more rigorous needs
of the process?

6. Craig Connal QC

Some form of "court hearing" should be required i.e. decisions on
paper should be avoided. The form of the hearing should be capable
of being more flexible than at present. Parties should be able to opt
the other way i.e. for the matter to be dealt with on paper if they so
wish.

7. West Lothian
Council

The issues in a planning appeal are not necessarily the same issues
that will arise in a CPO appeal. Accordingly, reporters would need to
be trained in the issues that arise in a CPO appeal.

With appropriate training leaving the DPEA to determine the process
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is appropriate.

The DPEA process for dealing with CPO appeals should require the
reporter to come to a conclusion as to how the case should be dealt
with. The process of evidence ingathering should be based on the
current planning appeals processes.

10. Renfrewshire
Council

Yes this would be an excellent idea as it would potentially speedup
the CPO process.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

Yes.

13. Strutt & Parker
LLP

We consider that the DPEA should have such discretion subject to a
statutory requirement to balance public and private interests.

16. Scottish
Compulsory
Purchase

Association

It is considered that the DPEA should not have discretion over the
process for determining objections to a CPO. As is stated in the
Discussion Paper, compulsory purchase requires a much more
vigorous balancing of the public interest set against private interests
and that any objector affected should have the fundamental
democratic right to be heard — either in writing or orally- and to be
able to cross-examine relevant officials. Whilst it is recognised that
such a view may extend the time period of compulsory purchase, it is
considered that this is a price worth paying to ensure the protection
of fundamental democratic rights. In this case, the tail should not
wag the dog. However, it is a moot point as to whether or not the
ultimate decision should continue to rest with The Scottish Ministers
based upon the Reporter's Report and Recommendations- as in
many cases, the acquiring authority will be, in essence, the Scottish
Ministers who should not be seen to be prosecutor, jury and judge.

17. Lands Tribunal
for Scotland

If the procedures for determining CPO objections are not robust then
legal and HR challenge is more likely and, from the perspective of
the LTS, there risks a greater sense of grievance by the time an
objector has become a claimant for compensation.

The problem with “hearings” in the planning setting is that cross
examination is not permitted. Take a particular CPO scenario. A
development is a commercial development to be carried out by a
private developer. The development has the active support of the
planning authority. The developer cannot assemble the site by
agreement with all the landowners. Therefore the developer secures
a typical back to back agreement with an acquiring authority for the
latter to use its compulsory powers and then transfer the land to the
developer. Objectors might well seek to cross examine the authority/
developers in order to explore issues such as the extent of public
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interest in the project, the likelihood of the development proceeding,
available funding etc. In such a case it would seem surprising that
there would be no right to cross examine those promoting the
development.

It is understood that DPEA statistics show very few “inquiry sessions”
(i.e. where cross examination is permitted) are allowed in planning
cases. It would be fair to say they are not routinely allowed. Such
procedural decisions (i.e. whether to hold a “hearing” as opposed to
“inquiry session” or even whether to hold any form of hearing at all)
are not appealable. If the reporters have discretion not to permit the
procedure sought by an objector in a CPO setting, there is a risk of
injustice and legal challenge. It should be recalled that one of the
reasons why the previous planning system survived challenge in
Alconbury (citation at n.69 paragraph 3.74 of Discussion Paper) was
because parties had the opportunity to cross examine at the public
inquiry (Lord Slynn of Hadly paragraph 46).

As the SLC points out, compulsory purchase requires a more
rigorous exercise than the vast majority of planning cases. This point
is also relevant to the determination of CAADs discussed below. We
think any discretion of the DPEA as to procedure should be subject
to the right of parties to public inquiry.

19. Odell Milne

No. The nature of the compulsory acquisition and the seriousness of
its interference with private interests mean that any objector must
have a fundamental right to be heard in writing or orally. This is one
of the checks which should not be removed in any streamlining of
procedure.

20. SSE plc

We would suggest that the DPEA should have discretion over the
process, with the ability to take representations from the parties and
reach their own informed decision on the most suitable process in the
circumstances.

21. District Valuer
Services

It is considered that the DPEA should not have discretion over the
process for determining objections to a CPO. As is stated in the
Discussion Paper, compulsory purchase requires a much more
vigorous balancing of the public interest set against private interests
and that any objector affected should have the fundamental
democratic right to be heard — either in writing or orally - and to be
able to cross-examine relevant officials. Whilst it is recognised that
such a view may extend the time period of compulsory purchase, it is
considered that this is a price worth paying to ensure the protection
of fundamental democratic rights.

22. Glasgow City
Council

For the reason specified at 13 | think not.
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23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

We consider that the DPEA should not have such discretion.

If such discretion is given, it should be subject to a duty of care for
the interests of those affected.

24. Shona Blance

No for the reasons stated in [paragraph] 5.30 [of the DP].

25. East Ayrshire
Council

This would seem to be reasonable, however the grounds on which
the discretion can be exercised may need to be detailed to reduce
any uncertainty or unfairness in the process.

26. National Grid
plc

In principle DPEA could have discretion over the process for
determining objections however this would need to be exercised
carefully, given the implications of a CPO, and good reasons would
require to be given as to why a specific process had been chosen
and others discounted. Statutory objectors may feel prejudiced if the
DPEA considered that either no further procedure is required or that
the matter could be dealt with by written submissions. This could lead
to more judicial reviews and cause delay to the delivery of major
infrastructure projects.

27. South
Lanarkshire
Council

Given that the effect of a successful CPO is to deprive the owner of
their property it would seem reasonable for that person to expect a
hearing. However it may be beneficial to have the option of written
submissions and/or site visit being made available to the objectors by
DPEA.

28. Royal Town
Planning Institute
Scotland

RTPI Scotland considers that new CPO legislation, regulations and
guidance should be closely linked with planning legislation. We
therefore agree that the DPEA should have discretion over the
process for determining objections to a CPO in a similar way in which
they have in relation to planning matters. We consider that there
should be an opportunity for the reporter to select the most
appropriate means of the objections being heard, this may not
always be a full inquiry. We support more frequent use of written
submissions and hearings as with planning matters.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Yes.

32. Scottish
Borders Council

In general, subject to my comments at proposal 13, | would concur
with the assertion in respect of compulsory purchase that given the
importance of the process to the landowner concerned that their right
to be heard is of utmost importance.

101




Up until recent years the right to be heard was often interpreted as
meaning inquiry, this has changed to hearing in most cases now.
Arguably this move away from an adversarial system to an
Inquisitorial one already limits a private individual’s ability to be heard
and to make their case. It is acknowledged that generally a hearing
does enable matters to be more quickly dealt with and considered by
the Reporter. On one level the DPEA having the discretion to opt for
a hearing or an Inquiry while still balancing parties’ rights, might be
seen as sufficient discretion.

It is only in relatively recent times in planning that is has become
entirely at the discretion of the Reporter to assess whether a matter
be dealt with by written submissions or hearings. Arguable this can
be to the detriment of all parties concerned as where there are
complex issues that they do not believe can actually be dealt with by
written submissions, they have no ability to force the matter to be
heard. Given the critical importance of compulsorily purchasing
someone’s land it would not in my submission generally be
appropriate for this change to occur in respect of compulsory
purchase.

As observed in paragraph 5.27 [of the DP] if it is agreed between
statutory objectors and the Council that a hearing just comprise
written representations without oral proceedings then this can occur
currently on occasion. This could perhaps be more clearly stated in
the new statute or indeed the accompanying regulations.

What might well be possible would be for the Reporter to either
through written submission or indeed through a pre-hearing meeting
with all parties set out what the Reporter considers to be the various
issues and give parties the opportunity to submit whether they
believe these can be dealt with by written submission, hearing or
indeed inquiry.

If either the statutory objector or indeed the acquiring authority
believes that either a hearing or inquiry if necessary on a particular
topic then their right to be heard on that topic should be respected in
terms of the statute and it should be necessary for that issue to be
heard. It should be at the discretion as it currently is of the Reporter
whether that can be by hearing or inquiry.

However if such a process was put in place it may well be possible
for certain aspects to be dealt with by agreement, by written
submissions therefore restricting hearings down to a limited number
of issues.

If in terms of proposal 13 there is a restriction on certain statutory
objectors being able to insist upon inquiry or hearings, because of
their relatively small holding, then if they are the only party holding
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out for a hearing on a topic once this initial step has been done and
everyone else is happy to be dealt with by written submissions then
on that adapted principle they would not to be able to force a hearing
on the subject and it would be at the discretion of the Reporter.

35. Shepherd and
Wedderburn LLP

No. We believe that the Reporters should continue to encourage
parties in appropriate cases to agree evidence in advance of
Inquiries and, indeed, to take evidence in the form of written
submissions. We believe, however, that, in view of the significant
impact of a Compulsory Purchase Order on affected persons, they
should retain the right to demand a Hearing or Public Inquiry if they
consider the case merits it.

36. Scottish Power
Ltd

[from general comments on Negotiations]

We support the decision maker having discretion, similar to exists
under the planning process, as to the method for resolving an
objection to a CPO i.e. hearing, inquiry or even written submissions.
This discretion should redress opportunities for objectors to
deliberately delay or frustrate project implementation where delivery
is time critical. This could also be used for the purposes of
disregarding objections which are considered be frivolous. However
it is important that a balance is struck by not undermining existing
statutory provisions. For example, the existing determination
processes in relation to licence holders seeking to compulsory
acquire rights held by another licence. We would not support any
changes which could undermine or circumvent these existing
provisions.

38. MacRoberts
LLP

No, unless the all the parties are content that the DPEA can proceed
by a procedure other than inquiry/hearing.

We agree that giving the DPEA discretion over the procedure may
reduce the timescale for determination. In practice it may be likely
that a Reporter would adopt an oral procedure for more sensitive
cases (e.g. those involving residential property) if this was requested
by a relevant objector. However, we agree with the point made in
paragraph 5.40 [should be 5.30 of the DP]. Compulsory acquisition is
a fundamental intrusion into private property rights which can be
distinguished from planning decisions. As a matter of principle,
persons directly affected should be accorded a right to be heard in an
oral procedure.

An exception may be when all parties state that they are content for
determination on the written evidence, subject to the Reporter's
power to require an oral procedure notwithstanding such agreement
should this be deemed necessary.

The legislation should however make it clear that the particular form
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of inquiry or more formal hearing is at the discretion of the DPEA.

39. Scottish Land
and Estates

We see no reason why DPEA should not have discretion in this
regard.

40. Law Society of
Scotland

We refer to our answer to question 13. The right of statutory
objectors to be heard should be maintained. We have concerns over
applying the procedure currently used in planning appeals and
development plan examinations to CPO processes. With
development plans, an objector has no entitlement to make any
further representations beyond the terms of their initial
representation. The availability of any further procedure is entirely at
the discretion of the Reporter. The vast majority of development plan
representations are dealt with without any form of further procedure
and further discussion between the planning authority and objectors
is discouraged. Similarly, the vast majority of planning appeals are
dealt with on the basis of the initial grounds of appeal and the
response from the planning authority. The focus of development plan
and appeal procedures has been on front-loading the process with
further procedure being the exception.

We question whether this expedited form of process is appropriate
for dealing with the potentially severe interference with property
rights which may result from compulsory purchase. We refer to our
comments above on Article 6 compliance.

There is also a significant difference between the nature of a dispute
in compulsory purchase and planning processes. In the latter, whilst
there may be some scope for agreement between the parties, this
tends to be more in the nature of narrowing the issues in dispute with
a fundamental change in position being comparatively unusual.
With compulsory purchase, there can be significant changes in the
parties’ positions during the objection process which often leads to
the withdrawal of objections. The objection process needs to be
flexible enough to allow parties to develop their cases in this way.

Furthermore, the technical nature of compulsory purchase orders
means that the practical nature of the impact of a compulsory
acquisition on a plot may not be apparent from the terms of the order
itself. It is sometimes only when the promoting authority responds to
an objection that the objector may understand the purpose of the
acquisition and can properly formulate their objection or enter into
meaningful discussions with the promoter. Any changes to the
objection system needs to recognise the time constraints under
which the promoter may be required to act and the limited
information which may initially be available to objectors. There must
be a fair procedure by which the terms of objections may be
developed and negotiated. Experience shows that this need not
necessarily lead to a lengthy process as discussions between the
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parties often lead to withdrawal of objections and a shorter period of
time being required for Reporters to prepare their recommendations
for Scottish Ministers.

42. Scottish Water

Yes.

43. Faculty of
Advocates

No. As noted above, the power to acquire land by compulsory
purchase is a “draconian” one. The nature of the power is therefore
such that an objector should always have the right to an inquiry in
any case involving a CPO. The Faculty of Advocates is strongly
opposed to any suggestion that the reporter could determine a case
based on for example written submissions and/or a site visit, or that
there should be anything less than an inquiry.

44, Scottish
Property
Federation

No, for the reasons previously provided in our answers to proposals
13 and 14. The compulsory acquisition by the state/public authority
of a private property/land is much more important to an individual
concerned, possibly involving their forced relocation in certain
circumstances, than the success or failure of a planning application.

45. Scottish Power
Energy Networks
Holdings Ltd

[from general comments on Negotiations]

We support the decision maker having discretion, similar to exists
under the planning process, as to the method for resolving an
objection to a CPO i.e. hearing, inquiry or even written submissions.
This discretion should redress opportunities for objectors to
deliberately delay or frustrate project implementation where delivery
is time critical. This could also be used for the purposes of
disregarding objections which are considered be frivolous. However
it is important that a balance is struck by not undermining existing
statutory provisions.  For example, the existing determination
processes in relation to licence holders seeking to compulsory
acquire rights held by another licence. We would not support any
changes which could undermine or circumvent these existing
provisions.

Further responses
made informally or
at engagement
events

None.

Analysis

Explanation of
question

None required.

Summary of
responses and
analysis

There were 30 submissions to this question. 17 took the view that
DPEA should not have discretion, 12 thought the DPEA should have
discretion and JRR suggested that the discretion should be qualified.

The submissions from legal organisations and an individual solicitor
(LSS, FoA, S&W, MacR, LTS, and OM) were of the view that CP was
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such a drastic option that any objector affected should have the
democratic right to a public hearing and be able to cross-examine
officials. LSS took the opportunity to emphasise the importance of
Article 6 compliance. This view was also backed by SCPA, DVS and
CAAV.

The submissions from AAs (RC, SOLAR, SSE, EAC, NG and ACES)
stated that the DPEA should have a similar discretion to that which
they have in planning matters.

JRR was reluctant to see the right to a hearing being eroded by
discretion being given to the DPEA, but did not believe there should
be a right to insist upon a public inquiry.

16. The timescales for the process of securing CPOs should continue to be set out
in subordinate legislation.

(Paragraph 5.32)

Respondent

1. Professor
Jeremy Rowan
Robinson

Yes the timescales should continue to be set out in secondary
legislation.

7. West Lothian
Council

Agreed.

10. Renfrewshire
Council

On balance, the fixing of time limits within subordinate legislation is
accepted although we are not aware of any time limits around the
confirmation process (as opposed to the advertising and initiation
processes) being anything other than indicative in the CPO guidance.

A clear statement of all the time limits attaching to the various stages
in the process would be helpful.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

On balance, the fixing of time limits within subordinate legislation is
accepted although we are not aware of any time limits around the
confirmation process (as opposed to the advertising and initiation
processes) being anything other than indicative in the CPO guidance.

A clear statement of all the time limits attaching to the various stages
in the process would be helpful, possibly as part of an overall
procedure manual.

13. Strutt & Parker
LLP

There should be a minimum timescale set out in primary legislation.
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16. Scottish
Compulsory
Purchase

Association

This proposal is supported.

19. Odell Milne

Agreed. However | have some concern that this risks consistency
and fairness as between landowners facing different kinds of
process. On the basis that the Scottish Ministers would weigh such
considerations carefully before making a determination, the process
of setting out the timescales in subordinate legislation should remain.

20. SSE plc

We would agree with this proposal, but the legislators should be
mindful of keeping timescales as compact as possible, whilst at the
same time recognising that there may be need for flexibility in more
complex cases.

21. District Valuer Yes.
Services
22, Glasgow City Agreed.

Council

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

These should not be in primary legislation and there should be room
for discretion to allow for circumstances.

25. East Ayrshire
Council

Agreed.

26. National Grid
plc

Agreed.

27. South
Lanarkshire
Council

Agree.

28. Royal Town
Planning Institute
Scotland

RTPI Scotland agrees that timescales for the process of securing
CPOs should be set out within subordinate legislation.

31. Association of
Chief Estates
Surveyors Scottish
Branch

A clear statement of all the time limits attaching to the various stages
in the process would be helpful.

32. Scottish
Borders Council

This seems reasonable.

35. Shepherd and
Wedderburn LLP

Yes.

36. Scottish Power
Ltd

[from general comments on Negotiations]

We support the provision of timescales for securing CPO’s to be set
out in subordinate legislation and the alignment of associated

107




processes (e.g. challenges to CPO on the basis it is incompatible
with the property owner’s right, under the Convention, being required
to be made within the general 6 week period for general challenges
to the CPO.)

38. MacRoberts
LLP

Agreed.

39. Scottish Land
and Estates

We believe that a minimum timescale could be set out in primary
legislation and this should be considered.

40. Law Society of
Scotland

We agree, subject to the proviso that they should be readily
ascertainable by the public.

42. Scottish Water

Yes.

43. Faculty of

The Faculty of Advocates considers the timescales should continue

Advocates to be set out, but has no view as to whether this is best in primary or
secondary legislation.

44. Scottish We agree that this is appropriate as it allows greater flexibility for

Property altering timescales in the light of experience.

Federation

45. Scottish Power
Energy Networks
Holdings Ltd

[from general comments on Negotiations]

We support the provision of timescales for securing CPQO’s to be set
out in subordinate legislation and the alignment of associated
processes (e.g. challenges to CPO on the basis it is incompatible
with the property owner’s right, under the Convention, being required
to be made within the general 6 week period for general challenges
to the CPO.)

Further responses
made informally or
at engagement
events

None.

Analysis

Explanation of
proposal

None required

Summary of
responses and
analysis

26 consultees commented on this proposal. 23 agreed with it.

Of the other three, S&P and SLE felt that a minimum timescale
should be set out in primary legislation. FoA wanted the timescale to
be set out, but had no view on whether it should be in primary or
secondary legislation.

17. Should all CPOs made by local authorities and statutory undertakers require to
be confirmed by Scottish Ministers and, if not, in what circumstances should
acquiring authorities be able to confirm their own CPOs?
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(Paragraph 5.41)

1. Professor
Jeremy Rowan
Robinson

The provision for promoters to confirm unopposed orders seems
sensible if it leads to savings in time.

2. Antony C O Jack

At guestion 17 you ask about self-confirmation of Orders. If there is
any belief that promoters of schemes can act in bad faith, then they
should not be put in a position of confirming their own CPO. Clearly |
am of a view that Scottish Government and local authorities, quite
alarmingly, seem to be far too cosy together, which inclines me to a
view that there should be someone truly impartial involved in
confirming CPOs.

6. Craig Connal QC

No, confirmation should be allowed where there are no objections.

7. West Lothian
Council

An acquiring authority should be able to confirm their own CPO on
the same basis as that permitted in England and Wales i.e. that the
confirming authority is satisfied that the notification requirements
have been complied with, that no objection has been made to the
CPO, or that any objection has been withdrawn, and that the CPO
can be confirmed without modification.

9. David Strang
Steel

There needs to be judicial oversight in the exercise of compulsory
powers to avoid potential misuse.

The decision and reasoning of the confirming authority in such
circumstances should be transparent and public. This is particularly
so when confirmation is carried out by an arm of the promoting body.

We consider it essential that any CPO legislation should set out a
clear legal obligation of any confirming authority to act independently
and judicially in order to emphasise that this is not merely a rubber
stamp exercise as often appears to be the case.

10. Renfrewshire
Council

In general the role of the Confirming authority for CPOs should
continue, for the reasons outlined in the discussion paper. Checks
and balances are required to safe guard the rights of parties affected
by the CPO, as well as the responsibilities of the acquiring authority

For those CPOs which attract no objections (e.g. where a property
has been abandoned or where the owner of the land is unaware that
the land forms part of their property) then there is obvious merit in
investigating whether these orders could be subject to a streamlined
procedure by the Scottish Government.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

In general the role of the Confirming authority for contentious CPOs
should continue, for the reasons outlined in the discussion paper.

For those CPOs which attract no objections (e.g. where a property
has been abandoned or where the owner of the land is unaware that
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the land forms part of their property) then there is obvious merit in
investigating whether these orders could be subject to some
streamlined procedure such as “self confirmation”. The extent to
which the erstwhile confirming authority actually has to be involved in
this process should be explored and perhaps such “self confirmed”
orders could be subject to automatic confirmation if no party
subsequently objects within a 3 week period from when the
confirmed Order is published.

Further, the introduction of some form of “Expropriation Board” as an
alternative point of confirmation, with limited but defined powers
could assist the confirmation process.

13. Strutt & Parker
LLP

On the face of it, yes, but issues could arise where there is little or no
judicial oversight in the exercise of compulsory powers (as an
example as is the situation in the Electronic Communications Code in
respect of exercise of powers under paragraphs 5 and 21).

Research indicates that the majority of CPOs are from the Scottish
Ministers. It is accepted that a democratically elected body is the
appropriate body to confirm CPOs but consider that revised
legislation should spell out clear duties on any such confirming body.

The procedure of confirmation of CPOs by the Scottish Ministers has
given rise to issues recently. The Public Inquiry for the AWPR was
presented with two alternative routes. The Reporter recommended
that the Scottish Ministers consider carefully the compensation
payable in respect of the AWPR preferred route, as against an
Alternative put forward by affected landowners. (The Reporter’s
findings are at
http://www.dpea.scotland.gov.uk/Document.aspx?id=135841). From
evidence led at a subsequent Lands Tribunal hearing in Strang Steel
—v- The Scottish Ministers (LTS/COMP/2013/12), it appears that this
recommendation was not followed.

In the M74 extension the Reporter's Recommendations were to
reject the public works and associated CPO but this recommendation
was rejected by the Scottish Ministers.

The decision and reasoning of the confirming body in such
circumstances should be transparent and public. This is particularly
so where confirmation of CPO is done by an arm of the promoting
body (e.g. Scottish Ministers for a Transport Scheme). We consider it
important that any enactment should set out an obligation on the
confirming authority to act independently and judicially in order to
emphasise this is not merely a rubber stamp exercise as it appears
to the wider public.
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14. John
Watchman

6.2 The principle of democratic accountability suggest that
compulsory purchase orders should be confirmed or made by the
Scottish Ministers (including through their reporters) and/or local
authorities. That principle has in the past been translated by
transferring some ‘local development’ planning appeals from the
Scottish Ministers to planning authority ‘Local Review bodies’. The
choice of confirming and making authority (in the case of compulsory
purchase promoted by the Scottish Ministers) is at least primarily a
matter of policy.

16. Scottish
Compulsory
Purchase

Association

It is considered that no acquiring authority should be able to confirm
its own CPO. In any democratic system, there requires to be both
checks and balances as well as transparency in the decision-making
process whereby (negative or positive) prejudice is removed. Thus,
the SCPA is strongly of the view that all Compulsory Purchase
Orders require to be confirmed by an independent and arm’s length
organisation. This, of course, raises the question as to whether The
Scottish Ministers are best placed to take such decisions as in some
cases there can be a perception that they are supporting “their”
schemes — the decision-making process in the case of M74
extension is a <case in point whereby the Reporter's
Recommendation was to reject the public work and associated CPO
for a major transportation scheme promoted by Transport Scotland
but, ultimately, The Scottish Ministers rejected the recommendation
and the scheme proceeded. Nevertheless, democratically-elected
representatives are best placed to take the ultimate public policy
decisions.

19. Odell Milne

A third party review is essential and constitutes one of the important
checks and balances which protects landowners’ interests and
ECHR rights. The Scottish Ministers may not be the best body to
carry out the reviews. Indeed the recent M74 extension case where
the reporter recommended that the scheme not be confirmed, but the
Scottish Ministers rejected the recommendation, is an example of a
situation where this may not, at least on the face of it, show the kind
of fairness that is essential in any CP situation. Perhaps an
independent confirming authority should review all CP schemes
rather than the Scottish Ministers.

20. SSE plc

We would suggest that the involvement of the Scottish Ministers in
the CPO process adds transparency and a level of independent
scrutiny which would otherwise be absent and which might give rise
to the potential for challenge if not available.

21. District Valuer
Services

It is considered that no acquiring authority should be able to confirm
its own CPO. In any democratic system, there requires to be both
checks and balances as well as transparency in the decision-making
process whereby (negative or positive) prejudice is removed.
Democratically-elected representatives are best placed to take the
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ultimate public policy decisions. It also ensures consistency among
local authorities by allowing Scottish Ministers to have an overview.

22. Glasgow City
Council

| think that CPOs should be confirmed by Scottish Ministers; the
gravitas of the process warrants this.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

Since nobody should be judge and jury in their own cause when
exercising such compulsory powers, we start from the position that
no acquiring body should be able to approve its own CPO. It would
then be normal for such approval to lie with Scottish Ministers. An
exception might be for schemes which had no remaining objectors.

However, the problem arises that many CPOs, especially those for
larger schemes, are effectively promoted by Scottish Ministers, as
where a CPO for a Transport Scotland scheme comes to Scottish
Ministers for confirmation.

The procedure for confirmation of such CPOs by Scottish Ministers
has given rise to issues recently with such examples as:

e The AWPR for which the Public Inquiry was presented with
two alternative routes. The Reporter recommended that the
Scottish Ministers consider carefully the compensation
payable in respect of the AWPR preferred route, as against
an alternative put forward by affected landowners. From
evidence led at the subsequent Lands Tribunal hearing in
Strang Steel v Scottish Ministers, it appears that this
recommendation was not followed.

¢ the M74 extension for which the Reporter's recommendation
to reject the public works and associated CPO was rejected
by Scottish Ministers.

If Scottish Ministers are to be in this delicate position, it is essential
that their procedure, reasoning and decisions in such circumstances
must be transparent and public if they are to be proper, compatible
with good government and better prepared against challenge.

It is thus important that the compulsory purchase statute expressly
imposes an obligation on the confirming authority to act
independently and judicially in order to put it on a reputable footing
and so less vulnerable to being seen by those losing property and
being adversely affected as a routine fait accompli. The procedure for
approving compulsory purchase, a key subject of this consultation,
has to be seen to be reputable not simply a decorative, if expensive,
exercise.

24. Shona Blance

Yes - essential to ensure consistency and compliance with the
legislation.

25. East Ayrshire
Council

If there are no objections to a CPO there could be merit in a
streamlined confirmation process being put in place but confirmation
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of contentious CPO’s should still be confirmed by the Scottish
Ministers.

26. National Grid
plc

It may be appropriate in some circumstances for the Scottish
Ministers to delegate the confirmation of a CPO to a Reporter. It may
also be appropriate for example where there are no objections to a
CPO for the acquiring authority to confirm their own CPOs. However
this would need careful consideration given the implications of a CPO
to avoid an increase in challenges. Scottish Ministers should retain a
right to call in a CPO for their confirmation. Further decisions which
could affect operational land of statutory undertakers should remain
with Scottish Ministers and should not be delegated to either a
Reporter or to the acquiring authority where the affected statutory
undertaker has objected to the CPO.

27. South
Lanarkshire
Council

The Council believe the current confirmation process involving the
Scottish Ministers is appropriate. It is hoped that by having the
Scottish Ministers carry out the confirmation process there is
consistency of approach. It also allows for a balancing of the public
and private interests by a body who is not directly involved in the
CPO itself.

28. RTPI Scotland

Planning reform has been moving towards a more streamlined plan-
led system which recognises the primacy of the Development Plan.
Therefore, it could be argued that if a CPO is set out within the
Development Plan which has gone through a process of scrutiny by
DPEA, a CPO may not require to be signed off by Ministers.
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30. Isobel Gordon

In our considerable experience of dealing with acquiring authorities
we have not found them to be self-regulating enough to be granted
such power. They are obliged to act in good faith however in reality
that is never the case. Many now have shareholders to satisfy and
the integrity of acquiring authority cannot be assumed — we have
direct experience of this. In theory in our CPO case the need for the
NG pipeline to be proven required to satisfy both the Public Inquiry
Reporter and the Scottish Ministers - obviously a check did not
happen.

It seems wholly unreasonable to grant an acquiring authority the
ability to confirm its own CPO because of the perceived conflict of
interest. We accept that a democratically elected body should be the
confirming authority but as a clear safeguard we consider it important
that any enactment should set out an obligation on the confirming
authority to act independently and judicially in order to emphasise
this process is not merely a rubber stamp exercise.

The procedure of confirmation of CPOs by the Scottish Ministers has
given rise to local issues recently. The Public Inquiry for the AWPR
was presented with two alternative routes. The Reporter
recommended that the Scottish Ministers consider carefully the
compensation payable in respect of the AWPR preferred route, as
against an Alternative put forward by affected landowners. [The
Reporter’s findings are at
http://www.dpea.scotland.gov.uk/Document.aspx?id=135841 ]

From evidence led at a subsequent Lands Tribunal hearing in Strang
Steel —v- The Scottish Ministers [LTS/COMP/2013/12], it appears
that this recommendation was not followed.

Likewise there was considerable surprise at the refusal of the
Scottish Ministers to ratify the Reporter’s decision rejecting the need
for a CPO on the M74 extension.

As landowners to we would look for the acquiring authority to be
required to prove the need to a confirm authority before a CPO notice
can be made, otherwise it creates undue expense on affected
landowners.

Once the need was established the notice could be served but not
before, whilst retaining the ability to challenge the CPO. This would
insure that only feasible schemes reach the CPO stage. The
requirement to prove the need in the Public Inquiry would remain but
should not be burden-some if it has already been proved at the
Notice stage and would serve as a check that need requirement is
still up to date.

31. Association of
Chief Estates
Surveyors Scottish

In general CPOs should continue to be confirmed by Scottish
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Branch

Ministers.

For those CPOs which have no objections such as abandoned
property then a streamlined procedure such as “self confirmation”
would be beneficial.

This could be adjusted by the use of a Statutory Instrument in a
similar way to the operation of the Use Class Order and the General
Permitted Development Order.

32. Scottish
Borders Council

If a CPO is objected to, objection remains and a hearing of some sort
takes place then it is agreed that it is appropriate that the CPO must
eventually be confirmed by Scottish Ministers.

However in our view it would be appropriate like in England and
Wales that if a CPO is not objected to or indeed all statutory
objections have been removed and therefore there are no current
objections, that the acquiring authority should be able to confirm the
Order.

The statement made in the paper, is not our view correct, that for an
acquiring authority to confirm their own CPO requires just as much
involvement of the confirming authority as the confirming authority
themselves doing the confirmation. The difficulties that we have
encountered in the past have been in respect of how promptly, once
there are no objections & no other issues, that Scottish Ministers
have then proceeded to get around to confirming the Order.

It would be far less onerous, if it was the case that all that was
needed was for a Scottish Government Department to provide
confirmation, on behalf of Scottish Ministers, that either no objections
have been received within the statutory period or indeed if statutory
objections were received, confirmation between the parties that all
objections had been removed and evidence of this. Indeed currently
confirmation on this point is quite quickly supplied. The Council
could then just proceed to confirm the CPO, it would not be likely to
generate the same unnecessary delays as often occur at present in
such a scenario.

The two stated benefits to having confirmation are noted and are in
general agreed. However in our view whilst we would agree that
these are essential if objections remain and the matter goes to a
hearing or indeed a Reporter ends up dealing with it by written
representations if there are no such objections the benefit of
expediently having a confirmed CPO outweighs the benefits of these
safeguards.

There does not appear to be a question in this paper regarding a
reasonable period for Scottish Ministers to confirm a CPO once a
Reporter has conducted a hearing. Whilst | acknowledge that is
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maybe is something to be dealt with by subordinate legislation to
allow some flexibility, timescales on these points would be useful
both in respect of the Reporter issuing a report and Ministers
thereafter making a determination.

It would appear that even guidance on these periods is lacking at the
moment and would be welcome. Compulsory purchase is often
necessary because of time constraints meaning that work needs to
be urgently done and therefore having gone through the rest of the
process months or even years further delay before a verdict is finally
given is not particularly compatible with this.

It would be far better for all parties with standard periods for both the
Reporter to report and the confirming authority to either confirm or
object, with both subject to provision that exceptionally these periods
could be extended by Scottish Ministers subject to notification of the
reasons why this exception is being applied in a particular case.

33. DJ Hutchison

We believe that there needs to be a form of independent judicial
oversight in the exercise of compulsory powers.

Any decision and reasoning of the CPO request in such
circumstances should be transparent and public. This is particularly
so when confirmation is carried out by an arm or related minister of
the acquiring authority.

We consider it essential that any CPO legislation should set out a
clear legal obligation on any confirming authority to act independently
and judicially in order to emphasise that this is not merely a rubber
stamp exercise as often appears to be the case.

35. Shepherd and
Wedderburn LLP

No. We believe that acquiring authorities should be entitled to
confirm their own CPOs in circumstances where no objections
remain to the CPO at the point of confirmation.

36. Scottish Power
Ltd

[from general comments on Staged Process

Compulsory acquisitions by a statutory undertaker involve two
stages: (1) making a CPO; and (2) confirming a CPO by Ministers. In
straightforward cases, we would suggest that a reporter confirms the
making of a CPO, dispensing with the need for Ministerial
involvement. In more complex cases, we agree that the two stage
process should be retained with the caveat that Scottish Ministers
can deviate from a Reporter's recommendation and confirm the
Order where it can be demonstrated that a project is in national
interests.

37. J Mitchell

From general comments

Confirmation of CPO
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We find it somewhat strange that the Scottish Ministers should be
able to confirm a CPO promoted by them. It would appear that in so
doing they act as judge, jury and executioner! We are acutely aware
of the issues that have arisen in respect of this elsewhere on the
AWPR and we consider that all CPOs should be confirmed by an
independent and arm’s length organisation.

38. MacRoberts
LLP

All CPOs should require to be confirmed by the Scottish Ministers (or
some other independent body). We note that there may be occasions
when there is no outstanding objection to a CPO. In such a
circumstance there may be no prejudice in the Scottish Ministers
authorising the acquiring authority to confirm its own CPO and
provided certain safeguards were satisfied (as noted in paragraph
5.40). However, we agree that that the checking process would in
effect be confirmation by another name and it is questionable
whether the process would be significantly quicker.

It is also important to note the real and perceived value of a second-
tier of review and confirmation by the Scottish Ministers. By definition
the acquiring authority promoting the CPO considers its CPO to be in
the public interest and to outweigh any detriment to individual
landowners. It is valuable to have this assessment assessed and
confirmed by an independent confirming authority even in the
absence of objection. Further, compulsory acquisition of property,
even where found to be justified, is a significant intrusion into
fundamental property rights. It is important that the procedure is
perceived to be open and fair by affected parties. In this regard, the
requirement for confirmation by Scottish Ministers provides a useful
safeguard.

39. Scottish Land
and Estates

It is important that confirmation should be public and transparent and
provided that is the case, we have no issue with such CPOs being
confirmed by Scottish Ministers. There should be express duties on
the body confirming, especially where they are presented with
different options.

40. Law Society of
Scotland

We agree that the Scottish Ministers should be required to confirm
CPOs where statutory objections have been made.

We also suggest that where the CPO has not had any objections
then the acquiring authority could confirm its own CPO - this is
similar to the Stopping Up Order procedure.

42. Scottish Water

Yes.

43. Faculty of
Advocates

Yes. The Faculty of Advocates considers that it is important that
CPOs made by local authorities and statutory undertakers should
require to be confirmed by the Scottish Ministers for the reasons
outlined by the Commission.
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44. Scottish
Property
Federation

Although it is attractive to consider alternative methods for confirming
CPOs we agree with the sentiment expressed at the top of page 70
of the discussion paper — this is essentially about the acquisition of
private property by the state and even if in the public interest this is
compulsion — therefore we agree that ‘Such a decision is essentially
a political one.” We believe that CPOs must therefore continue to be
confirmed by Scottish Ministers and within a reasonable timescale in
order to provide certainty for the acquiring authority and the
landowner.

45. Scottish Power
Energy Networks
Holdings Ltd

[From general comments on Staged Process

Compulsory acquisitions by a statutory undertaker involve two
stages: (1) making a CPO; and (2) confirming a CPO by Ministers. In
straightforward cases, we would suggest that a reporter confirms the
making of a CPO, dispensing with the need for Ministerial
involvement. In more complex cases, we agree that the two stage
process should be retained with the caveat that Scottish Ministers
can deviate from a Reporter's recommendation and confirm the
Order where it can be demonstrated that a project is in national
interests.

Further responses
made informally or
at engagement
events

Attendees agreed that checks and balances relating to CPOs should
be completed by the Scottish Ministers as soon as possible, as the
time taken to complete projects was holding back the development of
the country. However, CPOs can have a profound effect on the
landowner, so some believed that checks were necessary.

It was suggested that where an objector backs down after a CPO has
been sent to Scottish Ministers for confirmation, the order should
remain with Scottish Ministers for checking as errors in the CPO may
still be found.

Analysis

Explanation of
question

This question has two parts. Firstly, it asked whether SMs should
confirm all CPOs. Secondly, if that was not the case, it asked in what
circumstances an AA should be able to confirm their own order.

There were 34 responses to this question.

In relation to the first part of the question, asking whether SMs should
confirm all CPOs, 27 were in favour of there being a body,
independent of the promoting AA, to review and confirm the CPO.

Of the 27, 19 were content for SMs to continue to be the confirming
body. However, there was a substantial body of opinion (SCPA,
SOLAR, S&P, CAAV, MacR, OM, IG and JM) which took the view
that nobody should be the judge in their own cause, and while SMs
may be appropriate to confirm CPOs from local authorities, they were
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not best placed to confirm orders made by TS. SCPA were strongly
of the view that CPOs require to be confirmed by an independent,
arm’s length organisation.

Several consultees pointed to the SMs overruling reporters’
recommendations in relation to AWPR and the M74 Extension. The
point was made that the SMs’ procedures, reasoning and decisions
must be transparent and public. SOLAR suggested the introduction
of some form of “Expropriation Board” as an alternative form of
confirmation.

Many consultees (JRR, CC, WLC, RC, SOLAR, EAC, NG, ACES,
SBC, S&W and LSS) felt that where a CPO had received no
objections, or where all objections had been dealt with and removed,
there was an argument for allowing the AA to “self-confirm.”
However, a number of others (SPF, GCC, SCPA, OM, DVS, DSS
and SSE) were of the view that CP is such a draconian power that
democracy requires checks and balances as well as transparency in
the decision-making process; that ECHR rights require protection
and independent scrutiny is required.

SP and SPEN pointed out that CP acquisitions by statutory
undertakers involve two stages: (1) making the CPO and (2)
confirming the CPO by Ministers. They suggested that in
straightforward cases a reporter could confirm the CPO, dispensing
with the need for ministerial involvement. They agreed that in more
complex cases the two-stage process should be retained.

18. Are the current requirements for advertisement and notification of the making
or confirming of a CPO satisfactory and, if not, what changes should be made,

and why?

(Paragraph 5.42)

Respondent

2. Antony C O Jack

21. ... At question 18 you mention current requirements for notices
in reference to your Paragraph 5.42 [of the DP] reference to the first
Schedule of the 1947 Act, as amended. | find this area totally
confusing. Paragraph 3A, concerning lamp posts, etc., only seems
to relate to personal real burdens, benefited property and owners
associations, and the list of what shall done appears to be an ‘or’ list,
ending up with paragraph 3A(d) “by such means as the acquiring
authority think fit", which appears to give the promoter absolute
discretion. Paragraphs 3(a) and (b) just refer to the two newspaper
adverts and written notice to Owners, lessees, and occupiers. | have
not found in your Paper’s reference to Section 19(4) of the 1947 Act
in terms unknown owners or untraced owners.
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7. West Lothian
Council

Bringing in provision for electronic communication of a notice would
be appropriate, in addition to, but not instead of traditional methods
of communication. Email is not a robust method of communication.

10. Renfrewshire
Council

The cost of such newspaper notices can be considerable and
perhaps other methods of advertisement should be considered, for
example site notices and an online Council portal. However, in our
view public notification by newspaper should continue in the
meantime until some better form of universal notification is identified.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

The need for 2 initial notices is also questioned, as is the necessity
for these notices to be advertised in a local newspaper. The cost of
such notices can be considerable. We understand that provision has
developed over recent years for the intimation of public notices via an
online portal. Whilst we appreciate that the issue of intimation of
statutory notice by these methods may be beyond the scope of this
discussion paper, we feel the use of online notification is worthy of
investigation, especially in the smaller project CPOs.

13. Strutt & Parker
LLP

We consider that should be a more comprehensive notification
procedure. This may involve publishing details on an appropriate
website and also emails to individuals, agents, or organisations who
register.

14. John
Watchman

6.3 Consideration should be given to a requirement that acquiring
authorities should also post on their websites compulsory purchase
order materials and that orders etc. should be accessible through the
proposed ‘Property and Land Information System’.

16. Scottish
Compulsory
Purchase

Association

It is considered that generally speaking the current requirements for
advertisement and notification of the making or confirming of a CPO
are satisfactory but nevertheless consideration requires to be given
to the modes of communication that are now available via advances
in technology.

19. Odell Milne

Some of my answers to other questions provide further information
with regard to the type of notification for different parties and the
complexities and difficulties which arise. | have a concern that the
balance between those parties entitled to personal notification and
those who are only entitled to “lamppost notification” may not be fair
and, as set out elsewhere, an example is the case of the owner from
whom no land is acquired in comparison to those frontagers who
have a small area of land taken and who are treated entirely
differently under the law. | also have a concern with the different
treatment of owners of lands as compared with those with different
interests in land (such as rights of access, interests in the alveus
which is essential for river flow for a hydro scheme etc.) where the
value in “real terms” and the importance of being able to object and
be heard, may be significant. However, this must be balanced

120




against the burden on the acquiring authority to identify interests.

Another issue which can arise is in relation to recorded delivery
where recipients of notices choose not to accept them or, having
been left a card, do not go to the delivery office to collect them.
Perhaps a fall back procedure could be introduced so that, provided
a recorded delivery notice and, say, an ordinary postal notice are
served (and of course due diligence done in order to identify the
parties to whom such notice should be served and where), notice
could be deemed to have been given where the party either refuses
to accept notice or apparently does not go to the delivery office to
collect it. | do not consider that email or electronic communication
should be sufficient notification.

20. SSE plc

We would suggest that where possible more use be made of
electronic media. We recognise that there is a requirement for press
advertisement and local deposits given that not everyone has the
benefit of access to the internet.

21. District Valuer
Services

Electronic notice is helpful and on site notices do get noticed by local
residents and visitors. However as the local printed press declines
serious thought needs to be given as to how statutory notices — CPO,
planning, roads stopping up etc. are publicised in a locality. As well
as being placed on the acquiring authority’s website a nationwide
register should be set up, possibly on the Scottish Government
website.

22. Glasgow City
Council

| think that electronic alternatives/ additions should be an option.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

There should be a more comprehensive notification procedure. This
may involve publishing details on an appropriate website and also e-
mails to individuals, agents, or organisations who register.

It should be possible for all these parties to register for receipt of
notification by e-mail but, especially with the difficulties of rural
broadband in some areas, that should not be the only means of
notification.

25. East Ayrshire
Council

It would be useful for changes to be made to the process to reflect
the “electronic age” and allow for email notification and publication on
websites. However, notification (whether via post or via email)
should perhaps be left to the acquiring authority’s discretion.

26. National Grid
plc

They are satisfactory but consideration should also be had to other
methods for example notification by email and publication of notices
on websites which would supplement traditional advertisement and
notification methods. It may also be prudent for advertising and
notification requirements to be contained in secondary legislation so
that if necessary, to keep abreast of technology, the requirements
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can be updated.

27. South
Lanarkshire
Council

The Council would welcome the ability to use electronic advertising
and notification of the making and confirming of CPOs. This would
reduce costs and potentially improve accessibility of parties
concerned to the relevant paperwork. However it is acknowledged
that not all persons on whom notices require to be served will have
access to the internet and therefore personal service may be still be
required. The Council recommend that the current documents which
need to [be] served on the various parties is reduced to allow a single
notice to be served on them giving details of the website and address
of where the CPO and Statement of Reasons can be accessed.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Increased focus on the use of digital
expectation.

media reflects public

32. Scottish
Borders Council

The current requirement for advertisement and notification do remain
helpful in terms of trying to inform the people of the confirmed CPO.
However it would be helpful to have a requirement to have the
confirmed CPO published both in the Ministers’ and the acquiring
authority’s websites so that potentially more people see it.

35. Shepherd and
Wedderburn LLP

No. We consider that while the obligation should remain to place the
relevant information in hard copy form in an appropriate location
should remain, that a further obligation to publish the information
electronically should be imposed through the new legislation.

35. Scottish Power

[From general comments on Advertisement]

We welcome improvements to the advertisement of CPO’s but
suggest this forms part of the land register process. We believe that
this offers an effective and efficient way to consolidate this
information.

38. MacRoberts
LLP

The current requirements are satisfactory, although an obligation to
advertise on a website may assist in publicising the CPO more
widely.

39. Scottish Land
and Estates

Broadly speaking the current requirements are satisfactory. If further
electronic means are to be considered such as by e-mail or website,
continuing lack of coverage and difficulties with rural broadband need
to be considered.

40. Law Society of
Scotland

We suggest that the pro forma advertisement and notice should be
updated, otherwise the procedure is acceptable.

42. Scottish Water

Yes.

43. Faculty of
Advocates

The Faculty of Advocates agrees with the Commission’s suggestion
that publication should be made on the acquiring authority’s website.
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The Faculty considers that the methods of sending notice should be
the same as those contained in the Title Conditions (Scotland) Act
2003.

44, Scottish
Property
Federation

Technology has clearly overtaken the existing requirements.
However, we believe that a requirement to add notifications to
appropriate websites (particularly local authority ones) should be
additional to existing notification requirements.

45. Scottish Power
Energy Networks
Holdings Ltd

[From general comments on Advertisement]

We welcome improvements to the advertisement of CPO’s but
suggest this forms part of the land register process. We believe that
this offers an effective and efficient way to consolidate this
information.

Further responses
made informally or
at engagement
events

On the issue of notification of CP projects, it was stated that
advertising in newspapers is expensive, the cost had increased in
recent years because newspapers could no longer rely on a steady
income from other advertising streams, and costs were particularly
high in the large Central Belt-based newspapers.

It was suggested that advertisements in newspapers could consist of
a small amount of information, together with a link to the local
authority’s website for full details of the scheme. It was noted that
such advertisements were not seen by many, given the increasing
numbers using the internet as their primary source of media.

It was noted that it would still be necessary to provide individual
notices to those affected by the scheme where possible, and
suggested that newspaper notices could act as a backup where
individual notices failed.

In terms of the notices which are currently served, it was stated that
the complex language used can make it hard to see precisely what is
being taken, and what rights the landowner may have.

Analysis

Explanation of
question

This question asked whether stakeholders considered the current
requirements for adverts and notification of the making of a CPO to
be satisfactory. If not, it asked what changes stakeholders believed
to be necessary.

Summary of
responses and
analysis

There were 27 responses to this question.

The majority were happy with the current system but many (WLC,
S&P, JE, SSE, DVS, GCC, CAAV, MacR, FoA, SPF, EAC, SthLC,
ACES, SBC & S&W) wanted to see greater use of electronic
communication. There was agreement that email itself is not
sufficiently robust without a hard copy, but many wished to see
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publication on the AA’s website in addition to other methods.

AJ found the current requirements to be confusing.

19. An acquiring authority should be able to revoke a CPO.

(Paragraph 5.46)

Respondent

1. Professor
Jeremy Rowan
Robinson

Yes, a promoter should be able to revoke a CPO subject to the
payment or out of pocket expenses. Owners and occupiers, having
been through this experience, are entitled to a degree of certainty so
a time limit of say 5 years before any new order is made would seem
reasonable, perhaps with provision for Ministers to agree a shorter
limit in exceptional circumstances.

2. Anthony C O
Jack

See answer to question 20.

6. Craig Connal QC | Yes.

7. West Lothian Agreed.
Council

10. Renfrewshire Agreed.
Council

12. Society of Agreed.

Local Authority
Lawyers and
Administrators in
Scotland

13. Strutt & Parker

Yes, but if this occurs it would be reasonable for the acquiring
authority to pay any affected party for its costs and time not only in
respect of loss arising out of the CPO but also for opposing the
Order.

16. Scottish This proposal is supported on the basis that the revocation occurs
Compulsory after the CPO has at least been confirmed. Further, it is considered
Purchase that if this happens then a minimum period of five years requires to
Association elapse prior to any similar CPO being re-instigated.

19. Odell Milne An acquiring authority should be able to revoke a confirmed CPO if it

becomes apparent, for reasons of practicability or affordability, they
can no longer proceed with the development. In some situations,
early revocation is preferable to leaving the CPO “on the books” for
landowners, since it gives them certainty. However, revocation does
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not deal with the impact of blight. | am aware that blight is outwith
the remit of this consultation but the impact of revocation does need
to be dealt with whether this is by way of an introduction of a “quasi
blight provision” or in some other way.

20. SSE plc

We would agree that this should be an option available to an
acquiring authority. The possibility of revocation is in the interest of
all parties.

21. District Valuer
Services

This proposal is supported on the basis that the revocation occurs
after the CPO has at least been confirmed. Further, it is considered
that if this happens then a minimum period of five years should
elapse prior to any similar CPO being re-instigated.

22. Glasgow City
Council

Agreed.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

Yes, but if this occurs it would be reasonable for the acquiring
authority to recompense any affected party for their costs and time
not only in respect of loss arising out of the CPO but also those in
opposing the Order.

The net effect of the revocation is that the affected people have been
put to trouble, effort and cost, usually for years, for something that
did not happen. A responsible body revoking an Order would
recognise that outcome but proper treatment of such cases needs to
be clear in law.

24. Shona Blance

Subject to appropriate compensation being paid to the landowner for
any actions taken to mitigate loss as a result of the CPO.

25. East Ayrshire
Council

Agree that an acquiring authority should be able to revoke a CPO if
required for reasons set out in the discussion paper.

26. National Grid Yes.

plc

27. South The Council supports the proposal as it gives clarity to all parties in
Lanarkshire the event that the CPO is not to proceed.

Council

29. Brodies LLP

It would seem sensible for an acquiring authority to be able to revoke
a CPO but such a power must be introduced subject to constraints
which prevent authorities pushing forward with schemes in the
knowledge that revocation is possible. This power should therefore
be linked to the proposal at 25 below that a CPO should only be
confirmed if there is a reasonable prospect of it proceeding.

30. Isobel Gordon

Yes, but if this occurs it would be reasonable for the acquiring
authority to pay any affected party for its costs and time not only in
respect of loss arising out of the CPO but also for opposing the CPO.
A revoked CPO causes loss to the landowner and the threat of this
should be minimised. In our case Ofgem in their price review process
penalised NG for not cancelling the pipeline, when it knew the gas
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was to be landed elsewhere. At present if this had happened no
compensation was payable to affected landowners, clearly that would
not be fair and yet statute has no provision for this.

So there is a need for revoke, but applied for to the granting body
and there should be a severe penalty to the acquiring authority if it is
found to have misled the decision maker in any way to discourage
misuse.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Agreed.

32. Scottish
Borders Council

Yes.

35. Shepherd and
Wedderburn LLP

Yes.

38. MacRoberts
LLP

Agreed. Given that the underlying purpose of such a power is to
remove the potential for blighting of properties we would query
whether there should be a duty to revoke a CPO should the acquiring
authority conclude that they can no longer proceed with the
underlying project. This would impose a more positive obligation
while leaving the discretionary decision with the acquiring authority.

39. Scottish Land
and Estates

We agree with this on the basis that the said authority meets the
costs of time and expense of those affected by the CPO. We would
also question whether this ability should be challengeable in certain
circumstances.

40. Law Society of
Scotland

We agree that this would be a sensible approach otherwise the CPO
will be effective for a period of three years from the date of
confirmation.

42. Scottish Water

Yes.

43. Faculty of

The Faculty of Advocates agrees that an acquiring authority should

Advocates be able to revoke a CPO.

44, Scottish We accept that there should be an ability to revoke a CPO but
Property appropriate compensation must be afforded to the landowner.
Federation

Further responses
made informally or
at engagement
events

None.

Analysis

Explanation of
proposal

Proposal 19, question 20 and proposal 21 are all closely linked.

Summary of
responses and
analysis

There were 28 responses to this question, and all agreed that an AA
should be able to revoke a CPO, but eight thought that the right to
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revoke should be subject to payments of costs and/or compensation.
The question of costs is dealt with further at proposal 21. Three
submissions wanted a time limit before a CPO could be put forward
again, and this is dealt with in question 20.

20. Should any conditions be attached to a revocation, so that the acquiring
authority cannot initiate the same proposal within a certain period, or without specific
consent of the Scottish Ministers?

(Paragraph 5.46)

Respondent

1. Professor
Jeremy Rowan
Robinson

Yes, a promoter should be able to revoke a CPO subject to the
payment or out of pocket expenses. Owners and occupiers, having
been through this experience, are entitled to a degree of certainty so
a time limit of say 5 years before any new order is made would seem
reasonable, perhaps with provision for Ministers to agree a shorter
limit in exceptional circumstances.

2. Anthony C O
Jack

Authority of a Minister to resurrect an abandoned scheme, harks
back to previous legislation, where a rest period of five years was
given, after two CPOs, as | understand it [some repealed legislation
is not available on the internet] ....... The above mentioned guidance
42/76 advises at Paragraphs 25 and 26, the following:

“Abandonment of compulsory purchase powers

25. By virtue of sections 19 and 20 of, and Schedule 7 to the 1975
[Community Land] Act authorities will be regarded, in certain
circumstances, as having abandoned their compulsory purchase
powers under section 15 of the 1975 Act and section 102 of the
Town and County Planning (Scotland) Act 1972, for a period of 5
years.

26. Before serving a notice of intention not to acquire authorities
should therefore review their own land requirements (including their
slum clearance and redevelopment programmes) for at least 5 years
ahead. The Secretary of State will not, without special justification,
be prepared to confirm a compulsory purchase order made under
any other powers within the 5 year period for land in respect of which
the authority are precluded by sections 19 and 20 of the 1975 Act
from making an order under section 15 of that Act or section 102 of
the Act of 1972.”

It seems to me that the gist of the above advice is sound, and indeed
given the very close relationship between the Scottish Government
and [certainly] its local authorities, | believe any abandonment should
have an absolute period of rest. | also wonder, and recollect seeing
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somewhere, a maximum of two CPOs without a period of respite. |
am disturbed by the issue over expenses - | was able to afford to
employ solicitors for an objection ..... The cost or representing myself
without reimbursement at any Public Local Inquiry, should the
Minister convene one, worries me. | also note that in the recent CPO
that a hearing was held [rather than an inquiry] and the CPO was not
confirmed. The affected party sought to recover costs from the
promoter, but the Minister had no power to make an award of
expenses. This seems unjust. Indeed | question whether any party
to a CPO should be able to recover expenses, unless there has been
manifest unreasonableness on their part.

7. West Lothian
Council

Agreed. Removal of the ability to bring forward another CPO within 5
years of the revocation of a CPO should give a landowner some
peace of mind. 5 years appears to be a reasonable balance between
the rights of the landowner and the needs of the acquiring authority.

10. Renfrewshire
Council

No.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

It would seem reasonable to suggest some time limit, after
revocation, within which an acquiring authority was prohibited from
initiating the same CPO, albeit the availability of consent from
Scottish Ministers may be an appropriate safeguard.

13. Strutt & Parker
LLP

There is potential for blighting values of an affected property and a
specified time limit introduced (say 10 years) in which a substantially
similar scheme cannot be introduced (to avoid minor changes being
made allowing a scheme to be reintroduced within any time limit).

16. Scottish
Compulsory
Purchase

Association

Whilst it is unusual for a CPO to be revoked, it is considered that it
would be not unreasonable for appropriate conditions to be able to
be attached by The Scottish Ministers to any such revocation — these
conditions which may be imposed should be not unreasonable in
nature. In any event, it is suggested that the acquiring authority
would not be able to initiate the same or similar proposal within a
period of five years from the date of any such revocation.

19. Odell Milne

There should be provision whereby, if a CPO is revoked, the
acquiring authority should not be entitled to promote a new CPO in
relation to the same land or same scheme within a certain period. |
would suggest an appropriate period would be 10 years. Any less
than that will have an impact on value. It might also be appropriate
for an acquiring authority revoking a CPO to pay compensation to
any landowners who have incurred expenses or incurred losses in
relation to the original CPO.

20. SSE plc

We are of the view that any decision taken to the effect that a CPO
should be revoked would be made in good faith by an acquiring
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authority at the time of that decision, but it is not unknown for
circumstances to subsequently change again, which might
necessitate an order having to be made anew. We would suggest
that attaching any condition to a revocation may restrict the ability of
any acquiring authority to carry out their statutory obligations.

21. District Valuer
Services

Whilst it is unusual for a CPO to be revoked, it is considered that it
would be not unreasonable for appropriate conditions to be able to
be attached by The Scottish Ministers to any such revocation — these
conditions which may be imposed should be not unreasonable in
nature. In any event, it is suggested that the acquiring authority
would not be able to initiate the same or similar proposal within a
period of five years from the date of any such revocation.

[See also answer to question 19]

22. Glasgow City
Council

This is difficult — a short period could be useful but on the other hand
new circumstances may emerge and on the assumption that a
subsequent statement of reasons would narrate the circumstances
surrounding the earlier confirmed CPO and its revocation, if Ministers
are minded to agree that the statement of reasons evidences
sufficient justification of the promotion of the new CPO then that is
probably sufficient to rely on. Separately, having such a period might
simply result in the general practice that confirmed CPOs are not
revoked.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

The act of withdrawing a scheme (say, for a road improvement) does
not remove the potential blight if it is perceived that the scheme might
yet be revived (as often happens with road schemes). We propose
that the default regime be that there is a specified time limit (say 10
years) in which a substantially similar scheme cannot be introduced
(that qualification is needed to avoid the use of minor changes that
would technically allow a scheme to be reintroduced within any time
limit). Recognising that circumstances may mean that it could still be
desirable and in the public interest for such a scheme to come
forward, it could then only do so subject to stronger costs provisions,
covering affected owners’ costs in responding to the proposals and
objecting to any CPO as well as a proportionate supplement on
compensation payments if compulsory purchase is approved.

24. Shona Blance

Yes otherwise the landowner is left in a state of flux.

25. East Ayrshire
Council

This would seem to be reasonable.

26. National Grid
plc

No. We need to be able to react to changing priorities and
requirements of Ofgem and any conditions could fetter that ability.

27. South
Lanarkshire
Council

The Council do not support including conditions limiting making a
CPO for the same reasons within a certain period. There may be
good commercial or other reasons why it would be appropriate to
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proceed with a fresh CPO. The Council would suggest that the
Statement of Reasons for the new CPO should refer to the revoked
CPO, its reasons for revocation and provide reasons for why it is
appropriate to proceed with a new CPO for the same purpose at this
time. The Council do not believe that the Scottish Ministers consent
should be required as the new CPO will be submitted for confirmation
to them at which point they can consider the reasons for making the
CPO as part of that process.

28. Royal Town
Planning Institute
Scotland

RTPI Scotland considers that any revocation of a CPO should be
accompanied by clear reasons for that revocation. A revocation
should not be able to be requested by objectors, but be a duty on the
acquiring authority.

29. Brodies LLP

Yes. Landowners cannot be left with a CPO potentially hanging over
their land as it will inevitably affect value and plans to sell, refinance,
refurbish or develop the property and any business carried on there.
We would suggest both safeguards be put in place, i.e. a minimum
period of for example, 10 years before the same proposal can be
resurrected and then only with the consent of the Scottish Ministers.

30. Isobel Gordon

There is potential for blighting values of an affected property unless
such a measure is introduced. We consider that a specified time limit
introduced (say 15 years) in which a substantially similar scheme
cannot be introduced (to prevent minor changes being introduced as
a means of getting round such time limit).

31. Association of
Chief Estates
Surveyors Scottish
Branch

This could have unexpected consequences and a general provision
for Scottish Ministers to refuse confirmation may be sufficient
safeguard.

32. Scottish
Borders Council

Difficult to envisage a period that would both give adequate
protection for third parties but also allow authorities to be able to
address problematic property if the economic climate improved. If
there was to be a condition attached to revocation perhaps it should
just be specific consent of the Scottish Ministers as it would be the
case of the Council having to set out its reasoning why they first had
to revoke the CPO and why now they are seeking a fresh CPO to be
made before they can proceed with it.

35. Shepherd and
Wedderburn LLP

No. Provided an adequate compensation framework exists we do
not believe there is a need for any such constraints.

38. MacRoberts
LLP

No, we consider this to be unnecessary.

It is likely that a confirmed CPO will be revoked only rarely. The
initiation of a further CPO process will be rarer still. An acquiring
authority will be aware that the effect of revocation is that the entire
CPO process must be replicated, of the time and cost that will be
incurred by the acquiring authority and other parties, and of the
potential impact on affected parties. An acquiring authority will not
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lightly initiate a further CPO process. If a further CPO is initiated this
is likely to be because of some substantial change in funding or
some other matter and it should be for the acquiring authority (and
ultimately the confirming authority) to determine whether this justifies
a further CPO having regard to the overall test of public benefit.
Public benefit could potentially be lost if the acquiring authority is
prohibited from initiating a further CPO.

A prohibited period or requirement for Scottish Ministers’ consent
could also have the effect of discouraging an acquiring authority from
revoking a CPO and so prolonging the period of blight for affected
properties.

39. Scottish Land
and Estates

Yes, arguably ten years would be an appropriate minimum period of
time. Terminology along the lines of the Community Right to Buy late
application procedure could be used e.g. substantially the same area
of land, in order to provide for minor changes.

40. Law Society of
Scotland

We agree that some degree of control would be appropriate, so that
owners do not find themselves the subject of repeated CPOs.
However, we would suggest that this could not be unduly restrictive
as it may give rise to difficulties if a scheme was being promoted by
one particular administration and several changes of administration
ensued.

Also, there are occasions where a CPO is revoked because there is
a funding problem for the development proposals which require the
CPO. If the funding problems are resolved then the development
proposals should not be so delayed.

42. Scottish Water

No.

43. Faculty of
Advocates

The Faculty of Advocates considers that any revocation should
require the acquiring authority to compensate the landowner for any
loss incurred. Separately, the Faculty considers that the consent of
the Scottish Ministers should be required and that there should be a
fairly lengthy time period before the proposal can be re-initiated.

44, Scottish
Property
Federation

Of the options outlined we would suggest the specific consent of
Scottish Ministers. A restriction on the ability of an acquiring
authority to make a further CPO order is attractive in the sense that
the landowner will already have suffered from the making of the first
CPO and will be blighted with the prospect of a second, but on
balance it would appear to be too restrictive to propose an
appropriate time interval before a second CPO could be laid. For
example, it could be that the acquiring authority has genuinely
discovered new information which led to the need for a CPO to be
revoked in order for a more appropriate Order to be made.
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Further responses
made informally or
at engagement
events

None.

Analysis

Explanation of
question

Question 20 is closely linked to Proposals 19 and 21.

Summary of
responses and
analysis

There were 28 responses to this question. 19 responses favoured
attaching conditions to a revocation so that AAs cannot initiate the
same proposal within a certain period. Eight were opposed to
attaching conditions and one (GCC) thought this was a very difficult
issue. Of the 19 favouring conditions, four (SCPA, DVS, JRR and
WLC) favoured a five year period, five (S&P, SLE, OM, Brodies and
CAAYV), favoured a 10 year period and |G favoured a 15 year period
SOLAR, SB, EAC, LSS and FoA favoured some sort of time limit. AJ
suggested that it should not be possible to re-initiate the same
proposal.

SOLAR, GCC, SBC, FoA and SPF suggested that the consent of
SMs to a new CPO may be appropriate.

The eight opposed to attaching conditions were RC, SSE, NG, SLC,
ACES, S&W, MacR and SW. Some did not give reasons. S&W felt
that if an adequate compensation framework existed, there was no
need for extra conditions. MacR felt that a prohibited period or
requirement for SMs’ consent would reduce the likelihood of
revocation and therefore prolong any blight. IG, on the other hand,
felt that if the period was not long enough, property would suffer from
blight. RTPI considered that revocation should be a duty on AAs,
and should not be able to be requested by objectors.

21. Any person directly affected by the revocation of a CPO should be able to
recover reasonable out-of-pocket expenses.

(Paragraph 5.47)

Respondent

1. Professor
Jeremy Rowan
Robinson

Yes, a promoter should be able to revoke a CPO subject to the
payment or out of pocket expenses. Owners and occupiers, having
been through this experience, are entitled to a degree of certainty so
a time limit of say 5 years before any new order is made would seem
reasonable, perhaps with provision for Ministers to agree a shorter
limit in exceptional circumstances.

2. Anthony C O
Jack

[See answer to question 20.]
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7. West Lothian
Council

Agreed. However, there may be other losses in addition such as
property blight.

10. Renfrewshire
Council

This would seem fair and reasonable.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

This seems fair and reasonable.

13. Strutt & Parker
LLP

‘Out of pocket’ expenses suggests only nominal expenses. The cost
of a party opposing one junction on the AWPR reputedly amounted
to £750,000.

This proposal should be wider to include any objection to a CPO (see
above). It would otherwise be unreasonable for an acquiring authority
to put landowners to considerable expense etc. as a consequence of
their proposal to exercise compulsory powers only to withdraw.

14. John
Watchman

This proposal is supported.

16. Scottish
Compulsory
Purchase

Association

This proposal is supported. However, the phrase “out-of-pocket
expenses” implies that such expenses are of a modest nature. This
may not necessarily be the case as one or more of the objectors
(statutory or non-statutory) may have incurred significant expense
with regard to objecting to the draft CPO which could include,
amongst other things, the outlay on professional fees as well as time
and expenses incurred with regard to the actual compulsory
purchase process and consequent loss of profits as well as loss of
control with regard to disposal as well as loss of control over any tax
planning. Thus, it is suggested that in the rare situation where a
CPO is revoked all affected parties would have the statutory right to
claim compensation for all expenses and costs incurred as a direct
consequence of the compulsory purchase process.

19. Odell Milne

Agreed - See [question] 20.

20. SSE plc

We would suggest that any claim should be limited to recovery of
professional fees incurred in dealing with a CPO.

21. District Valuer
Services

This proposal is supported. However, the meaning of the phrase “out
of pocket” is vague and should not be used. It is suggested that in
the rare situation where a CPO is revoked all affected parties would
have the statutory right to claim compensation for all reasonable
expenses and costs incurred as a direct consequence of the
compulsory purchase process.

22. Glasgow City
Council

Agreed.
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23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

In such a case, such directly affected people should be able to
recover their reasonable expenses incurred as a direct result of the
compulsory purchase process, with no other qualification or limitation
than that those expenses be reasonable. The use here of “out of
pocket” expenses suggests that only nominal expenses are being
considered. One owner’s costs in opposing one junction on the
AWPR are understood to have amounted to £750,000. The scale of
payment does not affect the point of principle here.

As argued above, this proposal should be broadened to include any
objection to a CPO. It would otherwise be unreasonable for an
acquiring authority to put landowners to considerable expense and
trouble by bringing forward a proposal to exercise compulsory
powers, only to withdraw it.

24. Shona Blance

Essential - definition of out of pocket expenses crucial.

25. East Ayrshire
Council

Agree that this seems to be reasonable.

26. National Grid
plc

Yes; reasonably and properly incurred expenses should be
recoverable.

27. South
Lanarkshire
Council

The Council would not support this proposal. Such costs are not
recovered in the event that compensation is payable so the Council
would not support in these circumstances.

29. Brodies LLP

Agreed.

30. Isobel Gordon

This should be wider to expressly include any objection to a CPO
(see above). It would otherwise be unreasonable for an acquiring
authority to put landowners to considerable expense etc. as a
consequence of their proposal to exercise compulsory powers only
for the authority to withdraw.

31. Association of
Chief Estates
Surveyors Scottish
Branch

If out of pocket expenses would have been reasonably incurred at
the time of revocation then they should be recoverable. This would
not be commonplace until later in the process.

32. The Scottish
Borders Council

It would be reasonable for parties affected by the revocation of a
CPO to be able to recover their reasonable out of pocket expenses.

35. Shepherd and
Wedderburn LLP

Yes.

38. MacRoberts
LLP

Yes, although in practice this could potentially make an acquiring
authority less likely to revoke a CPO rather than wait for the period of
validity to expire.

39. Scottish Land
and Estates

Yes, but we are concerned by the phrase “out-of-pocket” which
suggests a peppercorn payment as a landowner might have incurred
significant expenditure prior to the authority revoking the order and
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withdrawing.

40. Law Society of
Scotland

We agree that it would be reasonable to allow for recovery of
reasonable expenses where a CPO is revoked. Whilst the CPO is in
force, there is the possibility of a blight notice and the recovery of
compensation. This option would be removed if the CPO is revoked.
Nevertheless, an affected person may have incurred expenses in
expectation of the CPO being implemented (for example,
professional expenses for potential relocation). It seems reasonable
in principle for such expenses to be recoverable if the CPO does not
proceed.

42. Scottish Water

No.

43. Faculty of
Advocates

Yes, together with any damages suffered as a result.

44, Scottish
Property
Federation

We believe this is a fair suggestion.

Further responses
made informally or
at engagement
events

None.

Analysis

Explanation of
proposal

This proposal is closely linked to proposal 19 and question 20.

Summary of
responses and
analysis

There were 27 responses to this proposal. 25 supported it and there
was general agreement that such a proposal was fair and
reasonable. SW opposed it without giving a reason. SthLC opposed
it on the basis that such costs are not recovered if compensation is
payable, so they would not support it in these circumstances.

Several parties pointed out that recovering “out-of-pocket” expenses
may not be sufficient. SCPA stated that “out-of-pocket” implied that
these expenses were of a modest nature. However, objectors may
incur significant expense including fees, time and loss of profit, as
well as loss of control over tax planning. DVS suggested that in the
rare situation where a CPO is revoked, all affected parties should
have the statutory right to claim compensation for all reasonable
expenses and costs incurred as a direct consequence of the CP
process.

MacRoberts, while agreeing with the proposal, said that such a
provision may make an AA less likely to revoke a CPO, and may
instead wait for the period of validity to expire. [Please see RTPI's
comment to question 20 on providing for a duty to revoke].

SSE felt that any claim should be limited to the recovery of
professional fees.
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22. Acquiring authorities should be required to register CPOs and revocations of

CPOs.

(Paragraph 5.50)

Respondent

1. Professor
Jeremy Rowan
Robinson

Yes, promoters should be required to register CPOs in the Land
Register. It would be desirable to avoid a multiplicity of registers.

7. West Lothian Agreed.
Council
10. Renfrewshire Agreed.

Council

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

In principle the registration of CPOs seems appropriate but this area
needs some careful consideration.

Often CPOs are promoted over multiple property interests and once
confirmed the parties proceed by way of a voluntary conveyance, in
the interests of timing, project budget planning and in order to save
on cost of advertising separate GVD notices. Requiring the
registration of confirmed CPOs would remove this flexibility.

That said if it is the case that the CPO is registered then revocation
should be possible and capable of registration.

13. Strutt & Parker
LLP

Revocation should be advertised and published in the same way as
the CPO itself.

16. Scottish This proposal is supported.

Compulsory

Purchase

Association

19. Odell Milne Agreed.

20. SSE plc We would suggest that this is a sensible proposal.

12. District Valuer
Services

Agreed.

22. Glasgow City
Council

Again this is difficult to come to a position on — there are benefits
from the perspective of a prospective purchaser to have access to
information about all confirmed CPOs and the Land Register may be
the appropriate place for this. The option to register the confirmed
CPO already exists. However this doesn’t really help prospective
purchasers of interests other than those recorded in the Sasine/Land
Register unless they carried out Sasine/Land Register searches. In
addition, | would hope that registration of a confirmed CPO is not a
trigger for first registration — the existence of this itself is only
something of which those transacting should be aware. | assume that
a sale/purchase contract (whether by standard missives or
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otherwise) puts a duty on the seller to disclose notices of this type.

In practice, from the promoting authority’s perspective the GVD often
follows closely on from the confirmed CPO and the extent of interests
in the GVD is often less than those in the confirmed CPO. Therefore |
think that a requirement to register the confirmed CPO is overly
onerous although the guidance could indicate best practice of
registering a confirmed CPO within a reasonable period of the date of
the confirmed CPO unless the GVD is in the interim registered, if that
is thought to be best practice.

Although the option to register in the Land Register should be
retained, what would be helpful is for Scottish Ministers to maintain a
record of all confirmed CPOs (with plans) and checking that could
become part of the conveyancing diligence in respect of any
transaction involving a land interest.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

Revocation should be advertised and published in the same way as
the CPO itself.

24. Shona Blance

Yes.

25. East Ayrshire
Council

Agree that a central register of CPO’s and revocations would be
useful.

26. National Grid
plc

Yes, reasonably and properly
recoverable.

incurred expenses should be

27. South
Lanarkshire
Council

The Council is of the view the CPOs and revocations of CPOs should
be registered in the Land Register of Scotland. The Council do not
believe that that the Keeper of the Land Register should be notified if
not all the land acquired by CPO was required by the acquiring
authority for the particular scheme/project.

29. Brodies LLP

Agreed.

31. Association of
Chief Estates
Surveyors Scottish
Branch

This may be useful for public searches. However it may be difficult to
link or add to the Land Register to show how an existing entry is
affected. Consideration is needed of the value of a separate listing of
CPO’s and the plans.

32. Scottish
Borders Council

Currently as a matter of practice | tend to register or record a CPO
once it has been confirmed so that any party looking to acquire that
title will at least be aware of it. | have no difficulty with this step being
made compulsory, which to me would seem reasonable. There are
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neither excessive costs nor difficulty in doing this currently so | see
no difficulty with the proposal.

| would agree that if is a CPO is being revoked, this should also be
registered.

In terms of points at paragraph 5.50 where the acquiring authority
doesn’t need to utilise all land which may be affected by a CPO then
| would concur with view that in theory it would be helpful if the
Keeper is informed, however there is some difficulty with exactly how
this is done. This may become slightly easier as everything transfers
on to the Land Register. However | would have thought that
technically speaking, unless revoked, all the land does remain
affected by the CPO. What would actually be reflected in the Land
Register would be the fact of what land has then been
transferred/acquired either by way of General Vesting Declaration or
otherwise by transfer of title. Clearly there would also be in respect of
the remaining land the provision of a time constraint to use a CPO.

35. Shepherd and
Wedderburn LLP

Yes.

38. MacRoberts
LLP

Agreed, although there may sometimes be a potential practical issue
in accurately identifying the relevant land. Perhaps the position can
be developed in conjunction with the roll out of the reform of the Land
Registration system under the 2012 Act.

39. Scottish Land
and Estates

Yes.

40. Law Society of
Scotland

We agree that this proposal would seem to be a sensible approach.

41. Judges of the
Court of Session

Question 22

We can see an advantage in requiring the registration of CPOs and
their revocation in a central register, in view of the difficulties
highlighted at paragraph 5.48 [of the DP].

42. Scottish Water

Yes.

43. Faculty of

Yes, the Faculty of Advocates considers that this would be a helpful

Advocates development.

44. Scottish This is an appropriate measure and will help the Scottish
Property Government to assess the use and application of the CPO power.
Federation

Further responses
made informally or
at engagement
events

There was general agreement amongst attendees that AAs should
be required to register CPOs.

Analysis

Explanation of

\This proposal is designed to deal with a perceived gap in the
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proposal

Property Registers, to ensure that any CPO is highlighted to
prospective purchasers, funders or other interested parties.

Summary of
responses and
analysis

There were 27 responses to this proposal. 26 agreed that there
should be a requirement to register. GCC found the issue difficult
and wanted to understand how this would work with the registration
of a GVD. SOLAR stated that this would need careful consideration
as it would remove flexibility when dealing with multiple property
interests.

23. Should there be a new Register of CPOs, or should an entry be made in the
Land Register?

(Paragraph 5.50)

Respondent

1. Professor
Jeremy Rowan
Robinson

Yes, promoters should be required to register CPOs in the Land
Register. It would be desirable to avoid a multiplicity of registers.

7. West Lothian
Council

Both.

10. Renfrewshire
Council

A new Register of CPOs along the same lines as the Register of
Community Interests in Land could be created in addition to
Registration in the Land Register.

12. Society of
Local Authority
Lawyers and
Administrators in
Scotland

See comments above. The Land Register would seem capable of
accommodating any new registered CPOs.

13. Strutt & Parker
LLP

We agree that a register should be set up.

16. Scottish
Compulsory
Purchase

Association

It is suggested that there should be a comprehensive Register of
CPOs and that equally entry should be made in the Land Register for
completeness. At present, entries are made on the Land Register
before confirmation of the draft CPO and/or vesting which can lead to
problems with satisfying purchasers in the intervening period. We
can see the merit of early disclosure but in these circumstances the
entry must be clear as to the land affected and the status of the CPO
at the time of the entry.

19. Odell Milne

| do not think it would be a good idea to have a separate register for
CPOs since the risk is that parties will not know that a search in that
register should be made. However, | do understand the concern
here as there have been cases where the existence of CPOs and
GVDs affecting property is not noticed by solicitors acting for
purchasers. This is more common where the acquisition is carried
out under some other authority such as a Private Act. For a Private
Act, there is no evidence on the Registers at all. If CPOs are be
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registered, it is suggested that any authorising statute or other orders
such as a TAWS should also be registered so that it is clear to any
party dealing with the land that there is a CP in contemplation.

20. SSE plc

We would suggest that there is no requirement for a separate
register of CPO'’s.

21. District Valuer
Services

It is suggested that there should be a comprehensive Register of
CPOs and that equally entry should be made in the Land Register for
completeness. At present, entries are made on the Land Register
before confirmation of the draft CPO and/or vesting which can lead to
problems with satisfying purchasers in the intervening period. We
can see the merit of early disclosure but in these circumstances the
entry must be clear as to the land affected and the status of the CPO
at the time of the entry.

22. Glasgow City
Council

| refer you to my response at proposal 22.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

We agree that a register should be established. That could be
supplemented by entries in the Land Register.

24. Shona Blance

Land Register, but I'm not sure how this helps the landowner
however. A landowner who has had land acquired is left with, in
some cases, an incomplete and inaccurate set of deeds.

25. East Ayrshire
Council

A register would be useful, but what information would this include?
Would it have details of the land and a plan so the land can be easily
identified? If the register only has brief details, perhaps registration
in the Land Register would be more appropriate. Whichever method
is chosen should make clear what land is affected.

26. National Grid
plc

The entry should be made both a new Register of CPOs and in the
Land Register.

27. South
Lanarkshire
Council

The Council suggests that there should be an entry in the Land
Register rather than a new Register of CPOs.

28. Royal Town
Planning Institute
Scotland

RTPI Scotland considers that information on land should be
coordinated and monitored. The Scottish Government consultation
on the Future of Land Reform in Scotland suggested that there
should be better coordination of information on land, which would
lead to better decision making for both the private and public sectors.
Therefore we suggest that CPOs should be recorded as part of the
Land Register, or another means of collating information on land
rather than creating a new register for CPOs, which will be another
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document to monitor and update.

29. Brodies LLP

No. We would suggest that all matters relating to CPOs be registered
in the Land Register. The Keeper of the Registers of Scotland has
been charged by the Scottish Government with leading a steering
group to explore the development of a central hub for information
relating to property. The creation of another Register would simply
add to the list of portals which would have to be brought together in
such an exercise.

Any deed which ultimately transfers ownership of the property will be
registered in the Land Register. It would make sense for the CPO to
be registered there, particularly if the proposals for temporary and
new permanent rights under CPO are adopted and those new rights
over land have to be registered. Those dealing with property, i.e.
buying, selling, funding and leasing property would welcome the
information relating to all of these being in the one place.

31. Association of
Chief Estates
Surveyors Scottish
Branch

See comments on proposal 22

32. Scottish
Borders Council

The chief benefits of there being a new register of CPO’s:

o firstly Check whether CPO has been made; and
e secondly that each CPO would just need to be registered to
this register regardless of how many different land certificates
or sasine titles are affected, all of that could just be
presumably listed within the entry on the register of CPO’s.
On one level this Register will just create another level of checks to
be made and from an individual purchasers or sellers perspective
having entry made in the land register might be simpler. However on
balance my view would be that a new register of CPO’s would be
beneficial as it would be formed in such a way as to reflect the nature
of CPO’s, such as clearly stating the date at which the 3 year period
of confirmed CPO commenced.

35. Shepherd and
Wedderburn LLP

We do not believe there should be a new register of CPOs. We
consider that details of the confirmed CPO should be registered in
the Land Register.

38. MacRoberts
LLP

There may sometimes be a potential practical issue in accurately
identifying the relevant land and a Register may be more efficient
than registering against numerous different titles.

39. Scottish Land
and Estates

An entry should be made in the Land Register. This would fit with
the Scottish Government’s aim of improving and enhancing the Land
Register and having information increasingly available in one place.

40. Law Society of
Scotland

We suggest that if there is an appetite for a single register, then it
would be more appropriate for the entry to be made in the Land
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Register. While professional searchers might know to look at a
separate list, members of the public may not. To include the entry
within the Land Register would help to ensure transparency and
accessibility.

41. Judges of the
Court of Session

Question 23

While this question is a matter on which solicitors and others
engaged in conveyancing are better qualified to comment, it appears
to us that there is a considerable advantage in not increasing the
number of public registers unnecessarily. For that reason, we are
inclined to favour a system of making entries relating to CPOs in the
Land Register. It is important, however, that appropriate procedures
should be agreed with the Keeper of the Registers.

42. Scottish Water

There should be a new Register of CPOs.

43. Faculty of

The Faculty of Advocates considers that the Land Register would be

Advocates preferable, to avoid a multiplicity of registers.

44. Scottish This is an encouraging proposal — but not all land is yet registered
Property and therefore to make such a proposal statutory could cause
Federation

additional procedures and expense for acquiring authorities that is
not particularly the intent of the new Statute. We suggest that while
this may become an attractive idea once the land register is more
complete and once other forms of legislation begin to be embedded
in the responsibilities of the Keeper then it may be a better time to
call for a formal Register of CPOs with the Registers of Scotland.

We would agree that eventually it should be the case that CPOs are
registered and recorded within the national land register — this will
help to move Scotland’s Land Register more towards a Norwegian
style National Land Information System. In time having CPOs and
other information more centrally accessible will save costs for
investors, government and individuals as it will make the process of
land and property searches more up to date and efficient.

Further responses
made informally or
at engagement
events

Different views were expressed on whether there should be a new
Register of CPOs or an entry in the Land Register.

Analysis

Explanation of
question

None required.

Summary of
responses and
analysis

There were 20 responses to this question. 12 favoured registration
in the Land Register and these included those who require to
regularly use the Register (LSS, FoA, JCoS, S&W, Brodies, RTPI,
SLE, SthLC, SOLAR, OM, JRR and SB).

Eight consultees (WLC, SCPA, DVS, CAAV, EAC, NG, ACES and
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SPF) favoured having both an entry in the Land Register and a new
CPO Register.

Five consultees (RC, S&P, SW, SBC and MacR) believed that a new
register for CPOs should be set up. Officials of Registers of Scotland
confirmed, at a meeting on 1 May 2014, that it would be possible to
either set up a separate Register or proceed with an entry in the
Land Register.

24.

Is the current three year validity period of a confirmed CPO reasonable?

(Paragraph 5.59)

Respondent

1. Professor Jeremy
Rowan Robinson

It is the accumulation of the 3 years for implementing the CPO and
3 years for serving a notice to treat or GVD which in my experience
is the main problem for owners and occupiers. | would support
anything that can be done to reduce the cumulative period.

2. Craig Connal QC

No. The period is too long. A suggestion might be 18 months?

7. West Lothian
Council

Agreed that the current three year validity period is reasonable.

10. Renfrewshire
Council

Yes but the clock should be stopped in the event of challenge.

12. Society of Local
Authority Lawyers
and Administrators
in Scotland

On balance, yes but there should be provision that you go back to
Ministers to ask for it to be extended.

13. Strutt & Parker
LLP

We believe that it is but acknowledge that there may be a need for
some flexibility depending on the nature of the project.

We consider that the time limit should be shortened to two years but
that time should not run until any challenge is exhausted.

16. Scottish
Compulsory
Purchase

Association

Arguably, the three-year validity period is too long and this should
be reduced to two years. In some cases, the acquiring authority will
wish to utilise its confirmed compulsory purchase powers as soon
as practically possible but equally there are other situations where
the acquiring authority delays (for legitimate reason) the formal
acquisition process; in either event, it is the acquiring authority who
is in control That delay can further exacerbate the situation as there
may have been a considerable amount of time taken up with the
draft CPO/objection process and the claimants to a CPO remain
powerless to force acquisition and thus remain “in limbo”.
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Accordingly, there perhaps should be an option whereby where
there is a confirmed CPO all the affected claimants to the CPO can
formally request the acquiring authority to compulsory purchase
their interest and on receipt of such a request the acquiring authority
is obliged to acquire the interest and to enter into negotiations under
the Compensation Code; further, the date of the making of such a
request is the “vesting date” for entry/assessing the compensation
due. This option then gives the claimants some control regarding
disposal.

However, the main problem that arises with the existing three-year
validity period is that there is a six-week period between the date of
the confirmation of the CPO within which a legal challenge to the
CPO process can be made - initially to the Outer House of the
Court of Session with a potential right of appeal to the Inner House
and a further potential right of appeal to the Supreme Court. That
legal challenge process can take up a considerable amount of time
and at present runs in parallel with the three- year validity period —
further adding to a sense of “limbo” for many claimants. The
example of the Aberdeen Western Peripheral Route is germane as
the relevant CPO was confirmed by The Scottish Ministers in mid-
March 2010 and a timeous legal challenge thereto was raised to the
Outer House with subsequent appeals to the Inner House and the
Supreme Court. The Supreme Court’s decision was announced in
October 2012 (in the acquiring authority’s favour) which only left the
acquiring authority some four months within which to exercise its
General Vesting Declaration. Indeed, it is understood that the
appeals process was “fast-tracked” in order for the ultimate decision
to be taken prior to the expiry of the three-year validity period. Thus,
in the situation where a legal challenge is lodged then the two-year
validity period should not commence until either the Supreme Court
has issued its decision or the appeal has been formally settled or
abandoned at some earlier stage.

19. Odell Milne

| consider that three years is at the limit of what is reasonable.

As set out elsewhere in this response, there is a need for certainty
for landowners and three years’ uncertainty results in difficulty in
managing businesses. The landowner does not know whether to
sell; enter into contracts; obtain replacement land, grant leases etc.
Perhaps consideration could be given to introducing a procedure for
landowners affected whereby the acquiring authority can agree to
an advanced purchase.

Advanced purchase schemes have been used to good effect with
some of the private railway schemes, such as the Airdrie to
Bathgate railway and Borders Railway. Amongst other things, these
advance purchase schemes can enable residential parties affected
to find new homes to replace those which are to be demolished.
Given the possible increase in compensation bill for a promoter at
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an early stage, particularly where there is no certainty that a scheme
is to go ahead, there may be arguments against this. However, this
should not be a common occurrence since, if a scheme has been
found to be necessary in the public interest and has been properly
budgeted, funds to pay compensation should be available by the
date on which confirmation of the CPO is granted by the Scottish
Ministers or, at the very least, the source of that funding should
have been identified and there should be some certainty for the
acquiring authority as to where and when that money will be
available. However, | recognise that for any acquiring authority,
budgets are tight and payments allocated in particular budget years
cannot easily be moved into other years.

A further issue arises during the six week “challenge period”, and
during the further period during which a right of appeal to the Inner
House or Supreme Court could be pursued. Such a process can
take many years, as the AWPR case shows. In such circumstances
even a three year validity period can be tight. It could be provided
that the three year validity period can be extended so that it does
not start to run until the end of any legal appeal process. However,
the disadvantage of that for a landowner is again the uncertainty
during the intervening period and overall the current balance is
perhaps the right one.

20. SSE plc

For certain acquiring authorities, certainty on availability of funding
or the need for a project (where the project is required to facilitate
other infrastructure for example) can be outwith their control and
therefore it may be the case that certain investment decisions are
not finalised within that 3 year period. We suggest that acquiring
authorities should be able to make a case for the validity of a
confirmed CPO to be extended on cause shown.

21. District Valuer
Services

Yes — provided there is the possibility of “stopping the clock” where
the scheme is delayed due to legal process to avoid the CPO
needing to be resubmitted where GVD is prevented due to ongoing
legal challenges (as almost happened with AWPR).

22. Glasgow City
Council

| think that 3 year period is a reasonable balance. In some large
phased developments 3 years may be too short for the later phases
and so perhaps a longer period within which to make and to serve
notice of the GVD in respect of parts of the CPO ought to be
permitted. Similarly it may be that in CPOs of small interests with
simple development anticipated a lesser period is reasonable.
However, the introduction of flexibility on this will without doubt bring
with it its own complexities.

23. Central
Association of
Agricultural Valuers
and Scottish

We believe that it is reasonable but would propose that time should
not run until any challenge is exhausted.
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Agricultural Arbiters
and Valuers
Association

25. East Ayrshire
Council

3 years would seem to be reasonable.

26. National Grid plc

Yes.

27. South
Lanarkshire Council

The Council acknowledges that the current 3 year validity period
may lead to uncertainty for persons affected by the CPO. The
Council expects to proceed to vesting as quickly as possible and
until now this has been well within the 3 year period. However the
Council acknowledges for some schemes/projects it may take
longer before the acquiring authority is in a position to proceed to
vesting. The Council would support shortening the 3 year validity
period to no less than 18 months on condition that this period can
be extended with approval of the Scottish Ministers.

28. Royal Town
Planning Institute
Scotland

RTPI Scotland suggests that a five year validity period of a
confirmed CPO might be reasonable, with due consideration given
to the current economic climate.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Recommend continue with the existing three years and add the
provision to extend by approval of the Scottish Ministers.

32. Scottish Borders
Council

In my view the three year validity period of a confirmed CPO is
reasonable. Compulsory Purchased Land may in many cases only
form one part of a project deliverable, time should be allowed for the
acquiring authority to put all other aspects in place before
implementing a CPO if that is what is required.

Another factor for the three year validity period would be maybe that
in the background to the CPO process, that acquisition by
compulsory means has been ongoing and that in fact in more
beneficial terms for all parties involved can be reached through this.
In having these negotiations it is useful for the CPO to remain valid
for a three year period other than something shorter and that might
result in the negotiations having to be cut off at an early juncture
due to the time constraints.

35. Shepherd and
Wedderburn LLP

In major developments, for example offshore wind farms, the
onshore compulsory purchase is likely to be one of a large number
of consents/permissions required from various authorities/parties.
Due to uncertainties around timescales for the CPO process, the
developers require to promote a CPO early in the development
process to ensure the scheme is not delayed due to lack of land
rights. Therefore an up to 3 year period may be justified in certain
circumstances. That said we recognise that without justification the
3 year period may be of concern to landowners. Accordingly we
would be supportive of the Law Commission's proposal to reduce
the time limit to 18 months with provision for the Acquiring Authority
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being entitled to include within their CPO a longer period to reflect
any special circumstances of the scheme.

38. MacRoberts LLP

There is a strong case for introducing some flexibility into the period
of validity. We agree that 3 years can be seen as excessive.
However, in large infrastructure projects the 3 year period can be
necessary. We support the approach adopted in the Planning Act
2008 whereby a prescribed period is set out in Regulations, and
perhaps remains at 3 years, but the confirmed order may specify a
longer or shorter period. It would be for the acquiring authority to
justify the required period of validity should this attract objection.

39. Scottish Land
and Estates

Generally speaking the three year validity period is in our view
reasonable.

40. Law Society of Yes.
Scotland
42. Scottish Water Yes

43. Faculty of

Yes, the Faculty of Advocates considers that three years is

Advocates reasonable and is not aware of any practical difficulties which the
current time period has caused.

44. Scottish On balance we think three years is appropriate.

Property Federation

Further responses
made informally or
at engagement
events

Concerns were expressed that the three year period was too long
but there was no general agreement as to how this could be
shortened.

Analysis

Explanation of the
question

None required.

Summary of
responses and
analysis

There were 25 responses to this question. Of these, 14 agreed that
the three year period was reasonable although some suggested
qualifications. Only two submissions stated outright that three years
was too long.

Most acknowledged that it would be helpful to reduce this period but
many pointed to the AWPR experience as evidence of a situation
where the three years was almost not long enough.

S&P and SCPA considered that the validity period could be cut
down to two years but that the two years should not run until any
challenge has been exhausted. RC, DVS and CAAV said that three
years was reasonable but that the clock should be stopped in the
event of challenge.

SOLAR and ACES felt that three years was reasonable but that
there should be provision for Ministers to extend that period.

147




SthLC thought that the three year period should be cut to 18 months
on condition it could be extended with approval from Ministers.

S&W argued that in major developments e.g. offshore wind farms, a
three year period was necessary to assemble all the consents.
They would support a reduction to 18 months with provision for the
AA to include a longer period in the CPO if there were special
circumstances.

RTPI wanted to extend the period to five years.

MacRoberts supported the approach of the Planning Act 2008
whereby a prescribed period is set out in Regulations but the
confirmed order may specify a longer or shorter period. It would be
for the AA to justify the required period should this attract objection.

25. Should there be a precondition that a CPO will only be confirmed where there
is clear evidence that the project is reasonably likely to proceed?

(Paragraph 5.59)

Respondent

1. Professor Jeremy
Rowan Robinson

It does not seem unreasonable to require that a CPO should only be
confirmed where there is clear evidence that the project is
reasonably likely to proceed. If it is not reasonably likely to proceed,
| don’t see how a confirming authority could properly confirm the
order.

2. Antony C O Jack

23. ... Question 25, relates to evidence of a project likely to
proceed. It seems to me that this question hinges on the initial
justification test — is the land really needed in the public interest.
The likely hood of it preceding is surely part of the public interest
balance justification. It seems that the issue of a project proceeding
or not could be: funding; the will/strategy of the developer; and also
may be political [or in terms of utilities other intervening events]. |
suspect that any dilution of being able to sustain an objection on the
fundamental test should be avoided. | am very concerned that |
have been hampered in putting my Objections by a lack of
transparency — most importantly the failure to disclose the
partnership minute of agreement between the Developer and
Authority. In these terms in the Winchester CPO case, a developer
from the same stable [different fund] submitted plans for shops,
affordable housing, bus station, car park etc. under an agreement —
and once the CPO was confirmed, the bus station and affordable
housing were apparently dumped [or commuted]. In these terms
the 2014 CPO [2], the developer’s applications have provided what |
consider to be compelling evidence of deliberate falsification of data
submitted to the Developer’s partner, the Acquiring Authority. | do
not understand how the Developer operates as there appears to be
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two strata of trustees, an unregulated fund, as well as parties
involved that are regulated. If a developer’s agents are deliberately
falsifying information to an Acquiring Authority, is it reasonable to
deduce that this apparent bad faith will not be isolated [acting in
good faith will, one could deduce, be a condition in the secret
partnership agreement, so how does such behavior affect that
agreement]? Will those Developers have falsified information
provided to the Acquiring Authority in relation to their ability to
deliver the Scheme? Indeed is the £61.4m public contribution
calculated on false data supplied by the Developer?

6. Craig Connal QC

Yes. All the material supporting this should be available for scrutiny
and to enable potential challenge.

As is illustrated in a number of sections of the Paper, this relatively
simple point has a more complex incarnation where there are more
significant issues over compensation. Particularly when viability
may be an issue in commercially-based schemes, any step which
materially increases compensation over that budgeted for may lead
to the scheme being unable to proceed. In the context of traditional
CPOs for roads, schools or whatever, these issues would not arise.
It would simply be assumed that the relevant authority would pay
whatever compensation had to be paid. That may not be true even
for traditional types of schemes nowadays due to the strict need for
budgetary constraints and the straitened economic climate. It will
certainly not be true for any scheme which involves a back-to-back
element or commercial redevelopment proposals as part or all of the
scheme. Unfortunately, the processes for dealing with these
matters are, because of their traditional origin, placed at a stage in a
process well after the CPO is approved. Examples are for instance,
severance - which might conceivably lead to a very substantial
piece of property having to be taken because of material detriment -
or procedure for CAADs which again could lead to a property having
a very much higher than hoped - for compensatable value.

The point goes further. On one view of the present law, any issue
which relates to these points is not only not dealt with at inquiry but
not relevant for consideration at the inquiry - yet it may be absolutely
critical in a financial sense to whether the scheme proceeds. One
could then have an extensive inquiry on the principle of a CPO
which is, in the result, completely academic. A waste of time and
effort because of one of the financial impacts. It may be difficult to
create an elegant scheme to deal with the issue, but it does
respectfully seem to me that it requires to be addressed so that
these matters can be looked at early, if they have the capacity to
materially impact on the likelihood of the scheme proceeding.
Indeed, the question perhaps is not whether they should be, but
how arrangements can be made for their compulsory examination
early in process.
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7. West Lothian
Council

Agreed. However, consideration requires to be given as to what
level of evidence would be required and this should be set out in the
new statute.

10. Renfrewshire
Council

Yes, but there would have to be clear guidelines at what would
constitute “clear evidence,” bearing in mind that if projects had to
wait until funding was secured or committed before starting the CPO
process this could introduce a potential delay at a crucial stage of
the project. A balance is required to safeguard the interests of the
landowner and needs of the acquiring authority.

12. Society of Local
Authority Lawyers
and Administrators
in Scotland

No. For some of the reasons intimated in the discussion document,
many projects can be several years in the gestation and contingent
on funding sources and national policy developments (e.g. the
National Planning Framework projects) Often land assembly is a
sensible step in the forward planning of a project where many
different agencies may be involved and, whilst able to part fund the
compensation for land assembly from their own resources, are
dependent on overall capital project funding from other sources.

The flip side is that if these projects were to wait until funding was
secured or committed before starting CPO this would introduce a
potential delay at a crucial stage of the project.

13. Strutt & Parker
LLP

This would create a measure of uncertainty. It should be a condition
of any draft order that it can only be issued if the project is
reasonably likely to proceed and the acquiring authority is able to
demonstrate that finance is in place.

14. John Watchman

2.5 Compulsory acquisition of land must be justified in the public
interest. There has to be an assessment of the impacts on the
people affected and the public benefits (such as economic,
environmental and/or social benefits) of compulsory acquisition
(including compulsory purchase) and related projects. That
assessment ought to be a fundamental part of the acquiring
authority’s Statement of Reasons (see section 5 below).

2.6 Will the new statute articulate the test or criteria by which the
public interest of society as a whole can be tested against — and, if
necessary, preferred to — the interests of individual citizens? What
constitutes ‘a compelling case for acquisition in the public interest’?

16. Scottish
Compulsory
Purchase

Association

It is considered that there is no need for a precondition as there is a
sufficient validity period after confirmation and, in any event, as
stated under Proposal 19 an acquiring authority would have the
power to revoke a CPO - provided, of course, that reasonable
compensation is paid (see comments under proposal 21).

19. Odell Milne

| consider there should be a clear precondition to this effect. The
promoting authority should be obliged to show that the project is
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necessary and in the public interest, and the interference with
private rights which the acquisition involves is proportionate. In
order to be satisfied of that, the acquiring authority must be certain
that the project can be delivered. It seems to me that the
compulsory taking of rights and land for a scheme that is only
aspirational, cannot be justified as proportionate interference. In my
view, this should not prove a problem for acquiring authorities since,
in order to commence work on such a project, they must be satisfied
that the project is capable of delivery.

[See also answer to question 42.]

20. SSE plc

An acquiring authority does not undertake the making of a CPO
lightly and in doing so has to set out its needs case and the
confirmation of the Order will take into account consideration of that
needs case. It has to be recognised that an acquiring authority will
be acting in good faith in making an order and in doing so, it has a
clear expectation that the project is reasonably likely to proceed so
we do not see that there should be any separate precondition.

21. District Valuer
Services

There should be no need for such a condition — the SG guidance is
clear. However, it would do no harm to enshrine this in statute.

22. Glasgow City
Council

This will already be inherent in the Statement of Reasons and in any
subsequent Statement of Case and | think that that is sufficient.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

It should be a condition of any draft order that it can only be issued if
the project is reasonably likely to proceed and the acquiring
authority is able to demonstrate that finance is in place. There
simply should not be speculative CPOs — ordinarily, that would be
an abuse of the system and the remarkable powers given to
acquiring authorities.

24. Shona Blance

Yes given the potential impact on the value of the land.

25. East Ayrshire
Council

Not in agreement with this proposal. Although it is appreciated that
there could be uncertainties as to whether a project will proceed,
this should not form a precondition. However, if clear evidence was
to be provided, what is envisaged would be required?

26. National Grid plc

It is unclear what is meant by the phrase “reasonably likely to
proceed”. It could have different meanings in each case and
therefore it would be difficult to enshrine this precondition in statute.
In the case of regeneration project where there is a private
developer involved, then in principle, such a test would be prudent.
The current guidance deals with this and this is perhaps where
should a test should be contained rather than in the new statute. For
infrastructure projects where there is already a regulatory framework
around approvals and funding in our view a test is not required nor
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appropriate.

27. South
Lanarkshire Council

The Council does not consider that this is appropriate given the
terms of the Scottish Government’s guidance.

28. Royal Town
Planning Institute
Scotland

The Institute considers that this may be an unnecessary step which
duplicates other procedures. There is already a set time period for
a CPO, therefore the validity of the Order does not continue in
perpetuity. Furthermore, the planning system in the preparation of
Development Plans considers viability and deliverability of sites as a
key consideration. The Action Programme sitting alongside each
Development Plan is updated every two years, and monitors the
delivery of the Plan, and the development set out within the Plan.
Scottish Planning Policy (2014) sets a presumption in favour of
development that contributes to sustainable development, and the
viability of development is part of this.

29. Brodies LLP

Yes.

31. Association of
Chief Estates
Surveyors Scottish
Branch

No.

This would add another layer of difficulty to the confirmation
process. There may be land acquisition estimates but these are
subject to affected parties making actual claims including for
disturbance. The scheme design and therefore overall cost is often
still indicative at CPO stage especially with alternative procurement
routes possible. This could readily lead to challenge from unwilling
owners wishing to frustrate the process.

32. Scottish Borders
Council

No, in my view the guidance contained in the Scottish Government
circular strikes the right balance to there being a reasonable
prospect that the project will be able to succeed while recognising
that in certain cases the authority may be able to justify acquiring
the land although funding is not guaranteed. In my view going
beyond this would be too restrictive of where the authority would be
able to act.

35. Shepherd and
Wedderburn LLP

No. We do not believe that there should be a legislative pre-
condition that a CPO will only be confirmed where there is clear
evidence that a project is reasonably likely to proceed. We consider
that the guidance contained in the Circular is sufficient to cover this
point.

36. Scottish Power
Ltd

[From general comments on Pre-Condition]

We have reservations about the proposed imposition of a pre-
condition that a CPO would only be confirmed where there is clear
evidence that the project is reasonably likely to proceed. On
customer connections, SP Transmission Plc and SP and
Distribution Plc are duty bound under their respective licences to
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ensure that any scheme with a contracted grid connection position
is progressed to a fully consented position in accordance with the
relevant delivery programme. Neither SP Transmission Plc nor SP
Distribution Plc should be placed in a position of conflict with their
licence obligations as a consequence of the delay in the
confirmation of a CPO where that CPO is in fact the delivery vehicle
for the consents which in turn allow programme certainty, contract
placement and customer connection. On infrastructure projects,
SP Transmission Plc and SP Distribution Plc must ensure their
schemes are delivered economically and efficiently. Further, any
infrastructure scheme proposed by SP Transmission Plc and SP
Distribution Plc is subject to an approved needs case from OFGEM.
On that basis, where SP Transmission Plc or SP Distribution Plc
promote a CPO to deliver a infrastructure scheme having
demonstrated an approved need it should be taken as a matter of
fact that such a scheme will be delivered and any associated CPO
should not be held back.

[from general comments on Timescales]

An acquiring authority has three years from the confirmation of a
CPO to implement the CPO. Consent under the Electricity
Act/Town and Country Planning Act can be extended to five years,
with agreement of the determining authority. We believe that the
CPO timeframe should now align with the other regimes. We would
like to see the CPO implementation period extended to five years in
order to support delivery of complex infrastructure projects,
especially in light of the Contract for Difference regime.

38. MacRoberts LLP

Yes. It does not appear to be in the public interest that CPO powers
be given if there is no certainty that a project is reasonably likely to
proceed. We recognise that the concept of a reasonable likelihood
may potentially be a difficult test to apply as a CPO may be
promoted prior to the conclusion of funding. For this reason,
acquiring and confirming authorities ought to be given much clearer
and robust guidance on how they are to go about confirming the
reasonable likelihood of development being delivered.

39. Scottish Land
and Estates

There may be grounds for some form of condition whereby the
acquiring authority has to evidence a business plan or suitable
budget for the purposes of evidencing the ability to take forward the
CPO.

40. Law Society of
Scotland

The rationale behind this seems sensible but it may give rise to
difficulties in practice. When is a project reasonably likely to
proceed and who decides and on what criteria? In the absence of
any evidence to suggest that the current mechanism is ineffective,
then perhaps this does not need to be addressed.

Viability is an issue which can currently be addressed within the
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context of the need for the scheme to be justified in the public
interest. It is questionable where there would be a benefit in adding
an explicit "likelihood of implementation" test. As the current Circular
recognises, funding streams can be unpredictable and this is
particularly the case for schemes involving housing associations
where funding may be time-limited.

42. Scottish Water

No.

43. Faculty of
Advocates

The Faculty of Advocates considers that this is essential, and
suggests that the test should be higher for the acquiring authority to
meet. A CPO should only be confirmed when there is evidence that
the project is "almost certain” to proceed. The Faculty would favour
this precondition being expressly included in the legislation.

44. Scottish
Property Federation

While tempting to agree with this proposal it is likely that each
proposal will need to be judged on its own merits. CPOs are a
significant commitment by acquiring authorities and we doubt that
such a process will be entered into without due cause for thinking
the wider project will take place. However, if tied to a wider
development project involving other partners, possibly from the
private sector, there will be elements of uncertainty that may be
difficult to completely eradicate. Therefore so long as the rights of
compensation, including for ‘blight’ and of the ‘offer back’ principle
(Crichel Down rules) can be securely prescribed in the new Statute
and its subordinate legislation, we feel that again this might be a
restriction too far for acquiring authorities and that it may deter local
and other public authorities from making use of CPOs.

45. Scottish Power
Energy Networks
Holdings Ltd

[From general comments on Pre-Condition]

We have reservations about the proposed imposition of a pre-
condition that a CPO would only be confirmed where there is clear
evidence that the project is reasonably likely to proceed. On
customer connections, SP Transmission Plc and SP and
Distribution Plc are duty bound under their respective licences to
ensure that any scheme with a contracted grid connection position
is progressed to a fully consented position in accordance with the
relevant delivery programme. Neither SP Transmission Plc nor SP
Distribution Plc should be placed in a position of conflict with their
licence obligations as a consequence of the delay in the
confirmation of a CPO where that CPO is in fact the delivery vehicle
for the consents which in turn allow programme certainty, contract
placement and customer connection. On infrastructure projects,
SP Transmission Plc and SP Distribution Plc must ensure their
schemes are delivered economically and efficiently. Further, any
infrastructure scheme proposed by SP Transmission Plc and SP
Distribution Plc is subject to an approved needs case from OFGEM.
On that basis, where SP Transmission Plc or SP Distribution Plc
promote a CPO to deliver a infrastructure scheme having
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demonstrated an approved need it should be taken as a matter of
fact that such a scheme will be delivered and any associated CPO
should not be held back.

[From general comments on Timescales]

An acquiring authority has three years from the confirmation of a
CPO to implement the CPO. Consent under the Electricity
Act/Town and Country Planning Act can be extended to five years,
with agreement of the determining authority. We believe that the
CPO timeframe should now align with the other regimes. We would
like to see the CPO implementation period extended to five years in
order to support delivery of complex infrastructure projects,
especially in light of the Contract for Difference regime.

Further responses
made informally or
at engagement
events

Concerns were expressed about this being a pre-condition in
primary legislation.

Analysis

Explanation of
question

None required.

Summary of
responses and
analysis

There were 32 responses to this question. 14 were of the view that
there should be such a pre-condition, with 14 opposing such a pre-
condition. The remainder saw arguments on both sides.

FoA felt that such a pre-condition was essential and that a CPO
should only be confirmed where the project is “almost certain” to
proceed.

CC gave a detailed explanation on why such a pre-condition was
necessary; pointing out that one could have an extensive (and
expensive) inquiry on the principle of a CPO which is, in the end,
completely academic. He neatly encapsulated the difficulties of all
CPOs being governed by the same rules. He drew the distinction
between schemes which are wholly financed by the public sector
and those which are “back-to-back” deals with involvement of the
private commercial sector.

OM stated her view that an AA should be obliged to show that the
project is necessary, is in the public interest and that the
interference with private rights which the acquisition involves is
proportionate. She pointed out that in order to be satisfied of that,
the AA must be certain that the project can be delivered.

MacR agreed with this but stated that AAs ought to be given much
clearer and robust guidance.

NG felt that if there was a private developer involved then there
should be such a pre-condition, whereas for infrastructure projects,

155




where there was already a regulatory framework, no such test was
needed. Both SP and SPEN pointed to their regulatory
requirements being sufficient, and did not want legislation which
would conflict with their licence obligations.

Of those opposing, DVS thought there was no need for such a pre-
condition as the SG guidance was clear, but then went on to say
that it would do no harm to enshrine this in statute.

SthLC, SBC and S&W believed that the SG guidance was sufficient
to deal with this issue.

SPF felt that each CPO needed to be judged on its own merits.

26. Where the acquiring authority offer to replace a public right of way which will
be affected by a proposed development, should the right to insist upon an
inquiry be removed?

(Paragraph 5.64)

Respondent

7. West Lothian
Council

Only if the replacement right of way is substantially similar to or
better than the one being stopped up. There should be no
substantial detriment to the users of the right of way.

10. Renfrewshire
Council

Yes.

12. Society of Local
Authority Lawyers
and Administrators
in Scotland

Yes.

13. Strutt & Parker
LLP

No, because the route may be issues regarding the suitability of the
proposed replacement.

16. Scottish It is considered that any interference with any existing public/private

Compulsory property right requires an inquiry to be an option in the process.

Purchase

Association

19. Odell Milne No, there should still be an inquiry since the replacement may not
be suitable for various reasons and affected parties should have the
chance to consider the proposed alternative and, if appropriate,
object to it.

20. SSE plc Whilst we have had no experience of this, we would suggest that

this would be sensible.

21. District Valuer
Services

Yes, if an alternative right of way is offered then the right to an
enquiry should be removed. It may be necessary to apply a test of
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reasonableness.

22. Glasgow City
Council

Yes.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

No, because there may be issues regarding the suitability of the
proposed replacement route as a right of way for its users and its
effects on property owners and occupiers.

24. Shona Blance

Yes provided the alternative is a reasonable one.

25. East Ayrshire
Council

If a right of way is to be replaced on more or less the same route as
before, although the original right of way has been lost, a new right
of way has been established therefore the public are not being
deprived of that access. If the right of way is being replaced, it
might mean that there would not be the same public objection
compared to it being extinguished completely. It is agreed that the
right to insist upon an inquiry be removed if a replacement right of
way is proposed.

26. National Grid plc

Yes although Scottish Ministers would still have the ability to hold an
inquiry if they considered it appropriate. Other methods for
considering the matter, for example written submissions, a site visit
and/or a hearing, should be considered as they may be more
appropriate.

27. South
Lanarkshire Council

Yes.

28. Royal Town
Planning Institute
Scotland

RTPI agrees that there should be the right to insist on an inquiry
being removed if the acquiring authority provides an alternative
public right of way in place of one which may be lost due to a
development proceeding.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Yes.

32. Scottish Borders
Council

In my view if the Authority is offering to replace the public right of
way it would be appropriate for the right to insist upon an inquiry to
be removed.

35. Shepherd and
Wedderburn LLP

No. The nature of the alternative public right of way is a matter that
we consider should be examined if objections to its relocation are
made.

38. MacRoberts LLP

Yes, but should the Reporter consider that the proposed
replacement raises issues requiring the hearing of evidence, an
inquiry should remain an option.
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39. Scottish Land
and Estates

No, we do not think the right should be removed. The impact on
landowners and occupiers of the land should be considered and the
appropriateness of the replacement public right could be a
significant issue.

40. Law Society of
Scotland

Yes, however there should be some degree of scrutiny as to it being
an appropriate replacement. We suggest that the procedure for
replacement of a public right of way should be dealt with in similar
procedural terms to a stopping up order with similar rights of
appearance applying to both.

42. Scottish Water

Yes.

43. Faculty of
Advocates

The Faculty of Advocates considers that there should continue to be
a right to an inquiry if a CPO would affect a public right of way. The
Faculty of Advocates does not consider that this right should be
removed, even if an alternative route is proposed, because the
alternative route should be subject to the scrutiny of an inquiry if
there is opposition. Whilst the Faculty recognises the issues raised
by the Commission, it remains of the view that given the “draconian”
power being exercised there should be an inquiry, even if that
inquiry takes time.

44. Scottish
Property Federation

Yes — this is too prescriptive.

Further responses
made informally or
at engagement
events

None.

Analysis

Explanation of
question

None required.

Summary of
responses and
analysis

There were 24 responses to this question. 17 thought that if an
alternative right of way were offered, then the right to insist on an
inquiry should be removed. However, of those in favour, four stated
that the alternative must be reasonable and suitable. Seven were
against this proposal, of which four raised issues about the
suitability and appropriateness of the replacement route.

MacR questioned whether the Reporter should consider whether the
alternative route raised issues, and felt an inquiry should remain an
option.

WLC summarised the concerns clearly by stating that the
replacement right of way must be substantially similar to, or better
than, the one being stopped up. There should be no substantial
detriment to the users of the right of way.
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27. Where there is to be an inquiry into the loss of a public right of way, should
any such inquiry be combined with any inquiry into the making of the related CPO?

(Paragraph 5.64)

Respondent

7. West Lothian Agreed.
Council
10. Renfrewshire Yes.

Council

12. Society of Local
Authority Lawyers
and Administrators
in Scotland

If possible yes.

13. Strutt & Parker
LLP

Yes.

16. Scottish It is suggested that such inquiries should indeed be combined.
Compulsory

Purchase

Association

19. Odell Milne Yes, public inquiries should be combined if possible.

20. SSE plc Again, whilst we have had no experience of this, we would suggest

that this approach would be sensible.

21. District Valuer
Services

Yes. It is suggested that such inquiries should indeed be combined.

22. Glasgow City
Council

Possibly - but if there is a manifest need for the loss and if a
substitute right of way is being offered the adequacy of the
substitute and the consideration of alternatives might be the scope
of what is considered at Inquiry.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

Yes. There is no point in duplicating processes, especially for inter-
related proposals.

25. East Ayrshire
Council

This seems to be reasonable.

26. National Grid plc

Yes.

27. South
Lanarkshire Council

Yes this would seem a sensible approach which will allow
consideration of the issues at the same inquiry. It would also
minimise costs and delays to the project/scheme arising from having
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2 separate inquiries.

28. Royal Town
Planning Institute
Scotland

RTPI Scotland agrees that where there is to be an inquiry into the
loss of a public right of way, this should be combined with any
inquiry into the making of the related CPO.

31. Association of
Chief Estates
Surveyors Scottish
Branch

If possible yes.

32. Scottish Borders
Council

It seems sensible to me to deal with any issue of loss of public right
of way by a combined Inquiry into making of the CPO. In planning
hearings/Inquiries it is certainly common to deal with multiple topics
under separate sessions within the same Hearing/Inquiry and this
could easily also be done here.

35. Shepherd and
Wedderburn LLP

Yes.

38. MacRoberts LLP

Yes. This would make the process more efficient. In practice the
proposed extinguishment may be considered as distinct session or
agenda point within the combined inquiry.

39. Scottish Land
and Estates

Yes, we believe that this would make sense.

40. Law Society of
Scotland

This would appear to be the most cost-effective way to deal with it,
and it may be sensible to combine both processes, but there may be
other practicalities which would make it inappropriate.

42. Scottish Water

Yes.

43. Faculty of
Advocates

The Faculty of Advocates considers that it is extremely important
that the right to an inquiry is retained in all cases, to ensure that any
CPO which is objected to is properly considered. Provided that
fundamental principle is borne in mind, the Faculty agrees that it is
desirable to ensure that an inquiry is resolved as quickly as
possible. The Faculty does not, therefore, object to a proposal
which would see an inquiry into the CPO itself combined with the
inquiry into the loss of a public right of way as long as the acquiring
authority ensure that proper scrutiny is given to each ground of
objection to the CPO.

44. Scottish
Property Federation

This could broaden the scope of the inquiry unnecessarily so we
would suggest that if the inquiry is solely about the right of way then
this is what it should stick to.

Further responses
made informally or
at engagement
events

None.
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Analysis

Explanation of
question

None required.

Summary of
responses and
analysis

There were 23 responses to this question, and 22 agreed that any
inquiry into the loss of a public right of way should be combined with
an inquiry into the making of the related CPO.

Only SPF disagreed, suggesting that inquiry into the loss of the right
of way could broaden unnecessarily the scope of the general
inquiry.

28. Are there any other aspects of the process for making or confirming a CPO
upon which consultees wish to comment?

(Paragraph 5.65)

Respondent

9. David Strang
Steel

The procedure for confirmation of CPOs by the Scottish Ministers
has given rise to questions in our case. The Public Inquiry for the
AWPR was presented with two alternative routes. The Reporter
clearly recommended that the Scottish Ministers should consider
carefully the compensation payable in respect of the AWPR preferred
route, as against our Alternative. From evidence led at the LTS
hearing, it appears that this recommendation was not followed when
the Scottish Ministers confirmed the CPO.

13. Strutt & Parker
LLP

A balance is required between speed and the property/human rights
of affected parties. Any new legislation should contain express duty
on any acquiring authority (and its agents and contractors) to have
regard to the rights of affected parties, not only during the promotion
but also the implementation. That duty should also extend to their
contractors to reflect the design and build nature of many projects.

We consider this is necessary to ensure that the acquiring authority
properly considers alternative options prior to any scheme being
eventually promoted. This would potentially negate the need for
costly or lengthy Public Inquiries such as seem to have arisen from
the failure of Transport Scotland to properly consider alternatives to
their proposals for the AWPR. Such a duty would also avoid the
conflicts encountered between affected parties and contractors in
design and build schemes.

16. Scottish
Compulsory
Purchase

Association

By its very nature, a CPO is a complex legal process which involves
the compulsory appropriation of private property rights. Thus, a
balance has to be struck between the need for speed in the
acquisition system but set against the protection of the private and
human rights of the affected parties thereto.
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17. Lands Tribunal
for Scotland

Clearly it is highly desirable that wholesale reform should be equally
applicable to non-devolved matters where the UK Government is
acquiring authority.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

A balance is required between speed and the property/human rights
of affected parties.

Any new legislation should contain an express duty on any acquiring
authority (and its agents and contractors) to have regard to the rights
of affected parties, not only during the promotion of the scheme but
also during its implementation. That duty of care should also extend
to their contractors to reflect the design and build nature of many
projects. Many problems arise from the implementation of works by
the acquirer’s contractors with whom the affected parties have no
legal relationship yet the acquirer, the contractors and sub-
contractors all shuffle responsibility between them over issues that
can include carelessness with livestock, damage to field drains and
other property, or poor restoration of land for return to farming use.

We consider the express imposition of this duty of care is necessary
to ensure that the acquiring authority properly considers alternative
options prior to any scheme being eventually promoted. This would
potentially reduce or negate the need for costly or lengthy Public
Inquiries such as seem to have arisen from the failure of Transport
Scotland to properly consider alternatives to their proposals for the
AWPR. Such a duty would also avoid the conflicts encountered
between affected parties and contractors in design and build
schemes.

Continued discussion from General Comments
e) Time Taken in the CPO Process

We appreciate the aim of the proposals is to make the compulsory
process clearer, fairer and faster. In so doing the process must also
balance private property rights and public interest.

Timeliness is frequently a problem in compulsory purchase. This is
not only a concern to those promoting schemes but also an issue for
affected landowners. This may be due, for example, to undue delays
in the planning or appeals process leading up to confirmation of a
CPO, or conversely acquirers finding themselves short of time and so
take undue haste in taking entry. During the period between the
announcement of a scheme and its implementation, property in the
vicinity of the proposed works (and any alternatives) is effectively
blighted. The practical impact of this period for affected parties has
been extended by the much greater early activity of intrusive surveys
when assessing possible routes and developing schemes.

There are then considerable delays in the assessment and payment
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of compensation. Members report long delays in responses to
submissions — a case just noted has not had a reply in over a year.
The claimant has no effective means to accelerate this, beyond
taking it to the LTS (as has already happened with a number of
AWPR claims).

f) Claimant’s Costs Incurred Before Confirmation of a CPO

The long procurement process and the tendency to consult on
options, however desirable, leads to uncertainty for those property
owners along the corridor of any scheme that is mooted. Such ‘blight’
on alternative corridors remains until the actual route is finalised but
then still remains in respect of the scheme route until the vesting
date.

In the case of the AWPR, the uncertainty remained from the date of
the announcement of the alternative route in 2006 until the vesting
date in 2013. The ‘roadshow’ for improvements to the A96 has
already ‘blighted’ properties along the route options. This will
continue until the scheme is delivered.

Any revised legislation should contain clear duties on an acquiring
authority towards affected parties during the design, promotion and
implementation of any CPO scheme.

37. J Mitchell

[From general comments]
Chapter 6 Challenging a (confirmed) CPO

Public schemes are frequently promoted by private companies. We
have found them not to be willing to consider alternative proposals
after they have selected a route or design, despite the fact that
contact with us prior to that point was minimal. Private companies
are not directly accountable to the community and are profit
orientated.

We therefore consider it important that there should be a clear
statutory duty placed on acquiring authorities to carry out all work
necessary leading to the preparation of a CPO such as in route
selection or Environmental Impact Statements. There should be a
clear duty of care towards affected parties to ensure a fair and equal
assessment of route options.

In their CPO application for the AWPR Transport Scotland relied
upon work undertaken by Jacobs and the Scottish Agricultural
Colleges (SAC). Much of that work appeared to have been
insufficiently researched. Examples of this include: -

1. It was stated by SAC that remedy/offset measures for
mitigation included compensation and it was upon this basis
that Graham Kerr of SAC concluded that the Fastlink
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proposals of the AWPR would not affect the viability of any
farm. (EIA (CD) Chap 37 para 37.6.11 to 37.6.16).

In the AWPR EIA and in Mr Kerr's evidence in his
supplementary evidence at Public Inquiry, Mr Kerr referred to
his findings in the ES at 37.6 and to Appendix A37.2, but went
on to say at 8.2 “...no commercial agricultural units will have
their viability affected...”. Mr Kerr suggested at the Public
Inquiry that the impact of the Fastlink on our farming
operations was LOW.

The purpose of any EIA is to inform on a particular proposal
which may lead to a CPO and to incorporate into the scheme
measures to avoid or mitigate adverse impacts. The
elimination of adverse environmental impacts or their
reduction to an acceptable level is at the heart of the EIA
process. We had always understood that one of the main
purposes of an EIA is to ensure that potentially significant
environmental effects of proposed projects are avoided or
reduced as far as possible or practicable. Mr Kerr as part of
the EIA, however, assumed that remedy/offset measures for
mitigation ought to be included within the compensation.
Therefore Mr Kerr's assessment was fundamentally flawed as
it is not within the EIA remit to make any recommendations
for offset or compensation. Proper consideration of
alternatives was therefore not undertaken.

Other witnesses for the Scottish Ministers referred to Mr
Kerr's conclusion that no agricultural business would be
unviable, as did the Reporter (see paragraph 10.242).
Transport Scotland subsequently accepted our notice of
severance and that our poultry business has now been
terminated.

We commissioned a specialist poultry veterinary report which
concluded that the proximity of the AWPR presented an
unacceptable threat to the biosecurity of the unit which would
result in its closure.

Transport Scotland/Jacobs refused to accept this and
instructed SAC to provide a separate ‘independent’ veterinary
report. This suggested tree planning to mitigate any hazard!
Following meetings with the District Valuer they agreed to
refer the matter to another specialist poultry veterinary expert
whose evidence fully supported our original report.

This illustrates the lack of proper investigation into route selection
carried out on the AWPR. The process for selecting the Fastlink took
5 months and could not have been informed by any EIA which only
appears to have been completed after the route was selected. It is
no surprise therefore that much of the controversy over the AWPR
centred on the Fastlink.

Had the EIA been undertaken correctly and ahead of time, it would
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have afforded the opportunity to discuss and consider the route
impacts further and could potentially still have been amended to
potentially take account of our own business viability and also
allowed the development of the long awaited supermarket in nearby
Stonehaven.

In effect those preparing EIA’s are experts whose professional
judgement has to be relied upon by any Reporter. Those promoting
schemes must have properly informed, weighted and considered
alternatives. Failure to do so can result in flawed schemes. In any
new legislation there should therefore be a clear duty on any
acquiring authority to carry out such an assessment leading to the
implementation of a CPO with due care and diligence and there
should be clear sanctions for noncompliance or failure to adhere to
the guidance.

If agents for an acquiring authority adopt a partisan approach in
respect of such work leading to any CPO process or refuse to
consider alternatives put forward, the likelihood of challenge and
potential injustice increases. It is entirely reasonable therefore to
ensure that in any new CPO legislation that there should be such
obligations. It is also an important facet where private property rights
are being overridden.

26. National Grid
plc

It would be helpful if the process following an inquiry had clearer
timescales albeit that we accept that the discretion of Scottish
Minister cannot be fettered. Perhaps if there were target dates for
Reporters to have submitted their report to Scottish Ministers and for
Scottish Ministers then to consider and make a decision. This would
give more transparency and certainty.

39. Scottish Land
and Estates

The reason for recent Public Inquiries should be looked at as
background to make certain that expensive and time-consuming
Inquiries are avoided where possible.

46. Hendersons
Chartered
Surveyors

[From general response, page 3, paragraph 4]

In my own rural domain | am now expected to be compensation
surveyor but invariably part environmental specialist, part acoustic
specialist, part engineer to name but a few of the many statutory
consultants claimants face with statutory projects. Normal individual
claimants or small businesses simply do not have the resource to
fund reasonable examination. If the onus of proof changes to the
Authority and the possible costs in full Lands Tribunal referral then
Statutory promoters will at least have an ‘expert court’ in which to
examine their actions are consistent with the statutory principles from
start to finish.
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Further responses
made informally or
at engagement
events

None.

Analysis

Explanation of
question

None required

Summary of
responses and
analysis

There were eight responses to this sweep-up question.

DSS stated that the confirmation of CPOs by the SMs gave rise to
questions in his family’s case (Strang Steel v Scottish Ministers).
The Reporter recommended that the question of the compensation
payable under the two alternative routes should be carefully
considered but this recommendation was not followed.

S&P, SCPA and CAAYV set out the need to strike a balance between
speed and the protection of human rights.

S&P, CAAV and JM wanted an express duty on AAs, not only during
promotion, but also on implementation, of CPOs, to have regard to
the rights of affected parties.

CAAV and JM took the view that introducing a duty of care to
consider alternative options properly prior to confirmation of the
scheme, would lead to fewer costly public inquiries. JM gave a
detailed explanation of the example of the AWPR Fastlink where he
felt that there was a lack of proper investigation into route selection
and a failure in the duty of care.

SLE stated that the reasons for recent public inquiries should be
looked at so as to avoid unnecessary ones, where possible, in the
future.

HCS stated that in the rural domain they are now expected to be a
compensation surveyor but also invariably part environmental
specialist, part acoustic specialist, part engineer, to name but a few
of the many statutory consultants claimants face with statutory
projects. Normal individual claimants or small businesses simply do
not have the resource to fund reasonable examination. If the onus of
proof changes to the AA, along with the possible costs, in full, of the
referral to the LTS, then the actions of AAs should, at least, be
examined in an ‘expert court’, to determine whether they are
consistent with the statutory principles from start to finish.

29. Should the proposed new statute make it clear that objections to a CPO, on the
basis of allegations of bad faith on the part of those preparing the Order, are not
competent under whatever provision will replace paragraph 15 of Schedule 1 to the

1947 Act?
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(Paragraph 6.38)

Respondent

2. Antony C O Jack

26. It seems to me that if elected members of an acquiring
authority, whom authorize the making of a CPO, are being
misled by their officials in relation to seeking the elected
members’ authority to make a CPO, then there is a question
of whether the CPO has been made in bad faith.

29. Bad Faith. | have mentioned bad faith already. In terms
of ‘bad faith’ that your Discussion Paper does not seek to
define, but seemingly seeks to remove as a challenge at
question 29 . What | cannot get my head around, in terms of
Smith and Lord Radcliffe’s determination is:

a) that CP can be disconnected from “good faith”; and

b) Lord Radcliffe’'s assertion that “But, My Lords, no one can
suppose that the order bears upon its face the evidence of
bad faith”.

In answer to Lord Radcliffe — “Can one not?” If there is a
presumption in law that — all things are presumed to be done
in due form [as per the maxim omnia praesumuntur rite et
solemniter esse acta donec probetur in contrarium]. just how
much evidence is needed to disprove it? As stated in
Example 1: where Order maps referred to in an Order omit a
building; omit the site boundary; omits what ordinance level
the maps are outside the Centre; has an implied crane
programme that is effectively unworkable; and the airspace
sought to be acquired [as written within the Schedule that is
also referred to in the Order] is materially within and around
an ‘A’ listed tenement — then | would reasonably suppose that
bad faith can, in fact, be written large upon the fact of an
Order. In these terms it might be a lesson not to make
assumptions about human nature and its capacity to abuse.
And in these terms it may be a lesson to ensure that Scottish
subjects retain the ability to make a stand against the
Government acting in bad faith. In terms of this particular
example, but not on the face of the Order, the technical
advice dated 13 August 2014 from the Scottish Government
to the promoter’s legal official, specifically mentioned “Outwith
St James Centre — Datum Levels uncertain.” It therefore
seems that the Acquiring Authority’s legal officers were given
notice of part of the issue — and apparently did nothing to
correct the matter, an apparent lack of diligence, that seems
compatible with bad faith. | am very concerned that
objections on the basis of bad faith, on the behalf of those
preparing the order, may be made not competent. | also
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wonder firstly if the description of “those preparing the Order”
is rather an ill-defined description, that may exclude those that
made the Order; witnessed the making of the Order; advised
on the preparation of the Order; etc. Secondly removing bad
faith, as a ground, is virtually an invitation to a promoter to act
in bad faith. This would be a very retrograde step. There is
already a presumption in law that all things are presumed to
be done in due form: that is enough of a hurdle.

6. Craig Connal QC

No. A similarly wide interpretation should be adopted as in
planning. Most points should be allowable.

7. West Lothian Council

Agreed.

9. David Strang Steel

We would not support such a proposal given our concerns
regarding the nature of EIA’s prepared in support of CPOs.

10. Renfrewshire Council

Yes.

12. Society Of Local
Authority Lawyers And
Administrators In
Scotland

Yes.

13. Strutt & Parker LLP

We are concerned at such a proposal. There should be clear
duties met in any new legislation on any acquiring authority in
designing and implementing a scheme which could lead to a
CPO.

There suggestions that acquiring authorities are exercising
CPOs on the basis of poorly researched and justified
schemes.

Transport Scotland, in their CPO application for the AWPR,
relied upon work undertaken by Jacobs and the Scottish
Agricultural Colleges (SAC). Much of that work appeared to
have been insufficiently researched resulting in time being
taken at Public Inquiry in respect of such matters.

Work to justify the route selection for the Fastlink element of
the AWPR was carried out between its announcement in
December 2005 and May 2006 when the preferred route was
announced. All the nine options were based on a link with the
A90 at the Netherley junction at Stonehaven. The process
could not have been informed by an EIA which only appears
to have been completed after the route was selected. It is no
surprise therefore that much of the controversy over the
AWPR centred on the Fastlink.

Issues arise in the failure of an acquiring authority to properly
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consider and evaluate alternatives. In respect of the AWPR,
considerable time in the Public Inquiry revolved around
alternative routes for the Stonehaven junction and to the north
of the Don crossing. At the Public Inquiry these alternatives
were not given a fair hearing because of the Reporter's
concerns that it would delay the Scheme.

In respect of the Fochabers Bypass it is noteworthy that the
Reporter was unable to consider an alternative scheme which
would not have affected the design landscape of Gordon
Castle, a Grade A listed building. Concerns were raised about
some of the work undertaken in support of the promoter’s
route (e.g. paragraph 3.23 of
http://www.gov.scot/Publications/2005/03/20781/53845).
Transport Scotland stated that an alternative crossing of the
Spey to the south of Fochabers was not practicable; we note
that the same crossing is now incorporated in proposals for
the dualling of the A96!

In another case currently before the LTS it would appear that
Transco promoted a CPO for a gas pipeline before a Reporter
notwithstanding the fact that, at the time of the CPO hearing,
there were questions whether the rights sought were actually
necessary. It would appear that Ofgem disallowed the
pipeline as being unnecessary in their Transmission Price
Control Review stating that NG, on the basis of their
knowledge at the time, should have cancelled the scheme in
early 2003.

An obligation on acquiring authorities to properly consider
alternatives in designing and promoting CPO schemes is
likely to go a long way towards mitigating issues at Public
Inquiry and the LTS.

16. Scottish Compulsory
Purchase Association

It is suggested that the proposed new statute should make
bad faith a legitimate ground for objection.

19. Odell Milne

| disagree with this proposal and do not see why bad faith on
the part of those preparing an Order should not be a
competent ground for objections. For compulsory acquisition
constituting so great an interference with private property and
ECHR rights, a right to object in a case of bad faith is
essential and | do not consider that damages alone are
sufficient.

20. SSE plc

We would agree that allegations of bad faith should not be
competent as a ground of objection to a CPO. The DPEA will
decide applications on their merits, and any applications
made in bad faith will not pass the existing requirements in
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any event.

21. District Valuer
Services

It is suggested that the proposed new statute should make
bad faith a legitimate ground for objection.

22. Glasgow City Council

I have no experience of this and on balance the response is
no (and if | read this again the response could easily be yes).

23. Central Association of
Agricultural Valuers and
Scottish Agricultural
Arbiters and Valuers
Association

We are concerned at such a proposal.

No moral status is conferred by being an acquiring authority,
rather the need is to understand throughout that the powers
available to it should only be wielded properly, not
capriciously. Insulating acquiring authorities from well-
founded accusations of bad faith will not help them behave
better.

There should be a clear duty of care set out in any new
legislation for acquiring authorities in designing and
implementing a scheme which could lead to a CPO, in part to
ensure that they do not do so on the basis of poorly
researched and justified schemes. That treats all affected
parties badly, whether they cannot afford an objection or
whether they can and it leads to time being taken at Public
Inquiry in respect of such matters.

Further, proper procedure is not only a protection for affected
parties who stand to lose their property, whether land, home
or business, but also a protection for the taxpayer. Not only is
it part of good government but allowing ill-founded schemes
to proceed is likely to lead to a poor use of public money.
Whatever the mix of economic, social and environmental
goals, spending on infrastructure warranting compulsory
purchase should go where it has the greatest public benefit.

An obligation on acquiring authorities to properly consider
alternatives in designing and promoting CPO schemes is
likely to go a long way towards mitigating issues at Public
Inquiry and the LTS.

24. Shona Blance

No.

25. East Ayrshire Council

This would seem to be reasonable.

26. National Grid plc

Yes.

27. South Lanarkshire
Council

Yes.

30. Isobel Gordon

We are concerned at such a proposal.

There should be clear duties in any new legislation placed
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upon any acquiring authority in the design and
implementation of any scheme which could lead to a CPO.
These are necessary so that any acquiring authority and its
agents properly carries out appraisals for alternatives before
promoting any scheme and properly assesses impact on
affected parties. It is our experience that this is necessary
because of the difficulties faced by an affected party at public
inquiry in raising alternatives. Such a measure should ensure
that at the stage of implementation only properly researched
and developed schemes arise. In turn this is likely to mean
that savings are likely in public inquiries etc.

In our case it appears that NG promoted the CPO before a
Reporter notwithstanding the fact that, at the time of the CPO
hearing, there were issues regarding its necessity. The EIA
was dated September 2003 a few months after the CPO
Notice was given.

Ofgem criticised the building of this pipeline in their
Transmission Price Control Review (TPCR4), having
commissioned a technical report by TPA Solutions; Efficiency
Study and Forecast of the capital programme for the period
2002/3 — 2004/5. In their findings of September 2006 Ofcom
stated:-

e TPA believes that, whilst there was a Business Case
in December 2002 for the £58m investment for the
Aberdeen-Lochside pipeline, with a justification solely
on the basis of avoiding buy-back costs in Summer
2005, within two months of the December 2002
Project Approval that case had been significantly
weakened as a result of two developments in January
2003 - the absence of St Fergus auction signals and
the decision to land Ormen Lange gas at Easington
rather than St Fergus. TPA believes that National Grid
should have raised these fundamental changes in
assumption with Ofgem in Q1 2003 with an outcome
that this project should have been cancelled and
additional investment focused on Easington.

e Further, it appears likely that the £169m capacity
expansion programme to increase St Fergus peak
capacity from 140-160 mcmd between 2002 and 2005
(St Fergus to Aberdeen pipeline, Aberdeen to
Lochside pipeline, pipe uprating and 45 MW increase
in power at Bathgate/Avonbridge) will have limited
future utilization due to Ormen Lange landing at
Easington and the forecast (at the time) decline of
UKCS in the sector supplying St Fergus. The
maximum flow of 145 mcmd was reached in
2004/2005 and this is still below the level of capacity,
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147.5 mcmd, prior to Aberdeen to St Fergus,
Avonbridge (expansion part), Aberdeen to Lochside
and associated uprating projects.

e TPA believes that more consideration should have
been given to the cancellation of this project in Q1
2003. It could have been cancelled at a cost of around
£4m. TPA believes that National Grid and Ofgem
should have discussed the issues associated with
Ormen Lange and summer capacity / buy-back in
February 2003 and the project probably should have
been cancelled at that time.

As a consequence of their findings in this regard Ofgem have
disallowed the capital expenditure on this pipeline in respect
of the gas pricing regime.

The CPO was served by NG in July 2003 (Q3). Despite the
issues identified by Ofgem in respect of the need for this
pipeline set out above, the Board of National Grid took the
decision in 2004 to pursue compulsory purchase powers
against us in respect of rights over Clochnahill and asserted
the necessity for the pipeline at the Public Inquiry at a time
when the relevant industry regulator has found otherwise.

There is evidence of acquiring authorities exercising CPOs on
the basis of poorly researched schemes elsewhere.

The Fochabers bypass was forced through a design
landscape to the east of the town. As in our case when
objections were raised to the scheme the Reporter was
unable to consider alternatives. The fact that the alternative
mooted to the west of Fochabers was practicable is clearly
illustrated that it now forms part of the A96 improvements!

The route selection for the Fastlink element of the AWPR was
carried out between its announcement in December 2005 and
May 2006 when the preferred route was announced. All the 9
options were based on a link with the A90 at the Netherley
junction at Stonehaven. The process could not have been
informed by an EIA which only appears to have been
completed after the route was selected. It is no surprise
therefore that much of the controversy over the AWPR
centered on the Fastlink. It is therefore entirely possible that,
had the acquiring authority followed proper route selection
procedures, Stonehaven and the surrounding community
would have had a supermarket and the Scottish Ministers
would have saved the cost & time involved at public inquiry
and in respect of the subsequent compensation dispute.
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31. Association of Chief
Estates Surveyors
Scottish Branch

Yes.

32. Scottish Borders
Council

No, In my view the wording of paragraph 15 of Schedule 1 to
the 1947 Act should just be plain in terms of what it includes.
Generally and in my view correctly legislation avoids
attempting to explain what all it excludes as inevitably aspects
would be missed. It would be appropriate for interpretation of
this to remain with the Courts.

34. D J Hutchison

If those promoting a scheme have failed to properly address
the requirements for an objective and independent EIA, it
should be open to those affected to pursue them for
damages.

38. MacRoberts LLP

Yes.

39. Scottish Land and
Estates

We would disagree with this proposal as there could be well-
founded accusations of bad faith. Protecting acquiring
authorities in this manner would not seem to us to be in the
spirit of the legislation.

40. Law Society of
Scotland

We do not consider that this is necessary and it might not be
sensible to include such a provision.

41. Judges of the Court of
Session

Questions 29 and 30

We think that the existing law is reasonably clear. In a case
of bad faith, it is likely that one of the grounds set out in the
well-known statement of the law by LP Emslie in Wordie
Property Co Ltd v Secretary of State for Scotland, 1984 SLT
345, will be available. We do not see any reason for being
over-prescriptive in this area of law; the existing principles are
flexible and are readily capable of meeting the needs of
individual cases.

42. Scottish Water

Yes.

43. Faculty of Advocates

The Faculty of Advocates considers that the usual grounds of
judicial review should be available to challenge a CPO. It is
not apparent why the law should be any different for the
exercise of compulsory purchase powers than it is for any
other decisions taken by acquiring authorities. The tight
timescales mean that any challenge will be brought promptly,
and provision is made in the Court Rules for urgent disposal
of the appeal in cases where that is required (Rule 41.4). The
statutory grounds of challenge have been given a wide
interpretation (as evident from the quotation from Lord
President Emslie’s opinion in Wordie Property Co Ltd v
Secretary of State for Scotland 1984 SLT 34 which is quoted
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by the Commission at para 6.37). The Faculty strongly
opposes any suggestion that the Court’s powers to review a
CPO decision should be restricted.

In relation to bad faith specifically, it is not clear whether this
is a ground of review which is distinct from the grounds of
review set out by Lord President Emslie in Wordie. ‘Bad faith’
may simply be a type of irrationality, which Lord President
Emslie suggests is a ground of review. We note, for example,
the discussion in Wade & Forsyth, Administrative Law (11"
edn, 2014) at p 354 — 355.

We agree, however, that any challenge to the CPO based on
any ground, including bad faith (or even fraud), should be
made within the prescribed time limit (subject to the point we
make below). Otherwise, any claim should be restricted to
damages.

Further responses, either
made informally or at
engagement events

Concern was expressed in an informal response that any
increase in the potential grounds of challenge could increase
the potential for delay.

Analysis

Explanation of question

This question is linked to questions 30 and 31.

Paragraph 15(1) of the First Schedule to the 1947 Act allows a
person aggrieved by a CPO to appeal within six weeks to the
Court of Session on the ground that:

e the authorisation of a CP is not empowered to be
granted under the 1947 Act or other enactment
mentioned in section 1(1) of the Act, or

e any requirement of the Act, or a Regulation made
under it, has not been complied with in relation to the
order or certificate.

The provision does not make any specific provision in relation
to bad faith.

Paragraph 16 of the First Schedule to the 1947 Act provides
that, subject to paragraph 15, a CPO shall not, either before or
after it has been confirmed or made, be questioned in any
legal proceedings whatsoever.

This question asked if the new statute should make it clear
that objections to a CPO on the basis of allegations of bad
faith on the part of those preparing the CPO, are not
competent under whatever provision will replace paragraph
15(1).
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Summary of responses
and analysis

There were 27 responses to this question. 15 consultees
answered “yes”, 10 answered “no” and two were either
undecided or unclear.

Of those answering “yes”, most simply agreed without
explanation. SSE stated that the DPEA would decide
applications on their merits, and any made in bad faith would
not pass the existing requirements, in any event.

Of those answering “no”, four made comments on the basis
that such a change to the existing law was not necessary as
the existing law worked effectively. CC stated that the wide
interpretation which applies in planning law should be applied
here. LSS did not consider such a change to be necessary or
sensible. JCoS stated that in a case of bad faith, an existing
ground of challenge would be available. They saw no reason
to be over-prescriptive as the existing legal principles are
flexible and readily capable of meeting the needs of individual
cases. FoA considered that the usual grounds of judicial
review should be available to challenge a CPO. “Bad faith”
may simply be a type of irrationality.

Others answering “no” did so on the basis that if the change
were to be made, this might somehow condone bad faith, and
make it harder to challenge.

30. Should the proposed new statute make it clear that applicants claiming that
there has been bad faith in the preparation of a CPO have a right to claim
damages from those allegedly responsible?

(Paragraph 6.38)

Respondent

2. Antony C O Jack

In terms of question 30, certainly there is no harm in
ensuring the legislation sets out a subjects’ rights.

6. Craig Connal QC

Not necessarily.

7. West Lothian Council

In the case of local authorities, any decision to pursue a
Compulsory Purchase Order should be approved at
Committee and be a decision of the Council rather than
individual Officers. Any claims should therefore be against the
local authority.

9. David Strang Steel

It seems to us that to protect the rights of those affected in
any CPO procedure should be based on proper consideration
of alternatives. If there has been a breach of the duty of care
in preparing a CPO then there should be a right for affected
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parties to claim damages against those responsible.

10. Renfrewshire Council

No.

12. Society Of Local
Authority Lawyers And
Administrators In
Scotland

Yes.

13. Strutt & Parker LLP

There should be a clear duty on any acquiring authority to
carry out its EIA etc. with due care and diligence and if this is
not done then there should be a clear right to claim damages.
Likewise an ability to claim damages against a confirming
authority might lead to proper scrutiny during this process.

16. Scottish Compulsory
Purchase Association

It is suggested that the proposed new statute should make it
so clear and the right would apply equally to statutory as well
as non-statutory objectors.

19. Odell Milne Agreed. However, | do not consider damages alone to be
sufficient, as noted above.
20. SSE plc Firstly, we would assume that the word “applicants” in this

question, should read “objectors”. We would not agree that an
objector should have a right to claim damages as we do not
think that bad faith should be a ground of objection.

21. District Valuer
Services

Yes — but not through the CPO process.

22. Glasgow City Council

Yes.

23. Central Association of
Agricultural Valuers and
Scottish Agricultural
Arbiters and Valuers
Association

There should be a clear duty on any acquiring authority to
carry out its Environmental Impact Assessment and other
scrutiny with due care and diligence and if this is not done
then there should be a clear right to claim damages. EU
regulation and public policy has not required these to be
merely a routine but to identify whether there are genuine
issues that can then be weighed as part of the process.
Failing to do this properly demeans the whole process and
sees the acquirer shirking its duties.

The knowledge that there is an ability to claim damages
against a confirming authority where this has not been done
might encourage it to ensure proper scrutiny during this
process.

25. East Ayrshire Council

This would seem to be reasonable.

26. National Grid plc

Yes but it may be difficult to quantify the level of damages.

27. South Lanarkshire

The Council does not consider that this is required. This is a
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Council

remedy currently available.

30. Isobel Gordon

There should be a clear duty on any acquiring authority to
promote any CPO with due care and diligence. There should
be a clear duty on the authorities and any agents involved in
a CPO scheme towards those affected by the Scheme and if
not the correct procedures are not followed then there should
be a clear right for affected parties to claim damages.

[see also from general comments at start of response]

The Scottish Ministers granted the CPO on 2nd June 2004
following the Inquiry in which the Reporter had found, in view
of their evidence, that NG had “...demonstrated a clear and
immediate need in terms of its licence obligations to increase
the capacity of the existing system.” This statement should be
considered in the light of criticism of the need for the scheme
by the industry regulator Ofgem shortly thereafter.

In the event the pipeline was only built as far as Lochside
near St Cyrus where that the pipe connects with an existing
gas pipeline. The planned route further south was at some
point cancelled by NG. NG had not acted in good faith and
had both misled and misinformed the Reporter about an
earlier decision by shippers to land the gas by a pipeline from
Norway to England instead of Scotland which had been made
well over a year before the Public Inquiry. The Scottish
Ministers likewise failed to investigate such a key component
to prove the need and would or should have had access to
such strategic information; however we as landowners did
not. The burden to prove a need for a scheme before
confirmation of a CPO for taking of lands or rights over lands
should be greater and a means to compensate in the event
that a CPO scheme fails or is cancelled before entry is taken.
We subsequently applied for planning consent for a reduced
wind turbine project in May 2006 as a result of the constraints
imposed by the pipeline. A positive CAAD was obtained in
respect of the servitude strip, however the process was
delayed by NG who wrote to the planners that they wished
the planners to consider the CAAD decision after a planning
appeal made to the DPEA. Once granted the CAAD itself was
then subject of an appeal raised by NG which they later
withdrew.

The construction work on the wind farm commenced in Spring
2011 and the four Siemens SWT 1.3MW turbines were
erected in January 2012 and came into production in March
2012.

We are clearly entitled to compensation for losses arising out
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of the laying of the pipe and these fall to be assessed as at
the valuation date (7th June 2004), being the date of entry.
NG was fully aware of the proposed wind farm on Clochnahill
as is evident from the Reporter’s findings at the Public Inquiry
yet they claim that they were unaware of the turbine issue.

31. Association of Chief
Estates Surveyors
Scottish Branch

Yes.

32. Scottish Borders
Council

In my view this falls out with the issue of Compulsory
Purchase Orders per se and it is not appropriate for it to be
incorporated into the statute.

34. DJ Hutchison

Protection against failure (bad faith) should be covered by a
right to claim damages.

38. MacRoberts LLP

Yes.

39. Scottish Land and
Estates

Yes this should be the case. The availability of this right may
help to focus minds and assist scrutiny.

40. Law Society of
Scotland

If the existence of bad faith is not enough to invalidate the
process then, we would suggest, there should be a right to
claim damages and it would seem appropriate and prudent
for that to be stated expressly. In the event that the acquiring
authority has acted in bad faith we consider it important that a
statutory right to claim damages, is available to affected
parties. Defining “bad faith” may be difficult and will require
careful consideration. It would, however, be important to
impose a time limit for bringing such a claim for damages in
order to bring certainty to the process.

41. Judges of the Court of
Session

[See answer to question 29] - therefore “No”.

42. Scottish Water

Yes.

43. Faculty of Advocates

Yes, there should be a right to damages for any ground of
challenge, including bad faith, outside the period for
challenging the validity of the CPO. There is no justification
for limiting the time period for claiming damages.

Further responses, either
made informally or at
engagement events

It was stated that it would not be appropriate for a separate
right in law to appear in the statutory code.

Analysis

Explanation of question

This question is linked to questions 29 and 31, and asked
whether there should be clear provision made for a right to
claim damages from those responsible for the preparation of a
CPO, if there has been bad faith.
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The conflicting case law referred to in paragraphs 6.36 and
6.38 of the DP indicates that the current position is not clear.

Summary of responses
and analysis

There were 26 responses to this question. 20 consultees
answered “yes”, five answered “no” and one answered “not
necessarily”.

Of those who answered “yes” and gave reasons, several
(DSS, S&P, CAAV, IG) suggested that there should be a clear
duty on the AA to promote any CPO with due care and
diligence, including through any agents used by them, and
that there should be a right for affected parties to damages
from the AA if this is not done. Two of these also wanted to
extend the right so that damages could be claimed against the
confirming authority.

LSS suggested that if the bad faith did not invalidate the
process, there should be a statutory right to claim. However,
it may be difficult to define “bad faith”. They also suggested
that a time limit for claiming damages should be imposed to
bring certainty to the process.

In contrast, FoA stated that there should be no time limit for
claiming damages.

Of those who answered “no”, SSE thought there should be no
right to damages as bad faith should not be a valid ground of
objection. SthLC considered that this was not required as
there is a remedy currently available. SBC considered that
this issue fell out with the issue of CPOs. JCoS felt that
existing provisions were adequate.

31. Do paragraphs 15 and 16 of Schedule 1 to the 1947 Act operate satisfactorily?

(Paragraph 6.39)

Respondent

1. Professor Jeremy | The current grounds of challenge seem to me to be sufficiently wide.

Rowan Robinson

7. West Lothian The council is not aware of any issues with these provisions.

Council

12. Society Of Local | Yes.

Authority Lawyers
And Administrators
In Scotland

13. Strutt & Parker We increasingly question that the correct procedures are followed in
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LLP the process of arriving at a scheme and the consideration of
alternatives.

16. Scottish These Paragraphs appear to work satisfactorily.

Compulsory

Purchase

Association

17. Lands Tribunal
for Scotland

It is understood that the earlier and arguably more narrow approach
by the courts to these paragraphs and their many equivalents in
other legislation has now been superseded. The interpretation is
now more analogous to a requirement to make out the familiar
grounds for judicial review: see reasoning of Lord Carnwath at [108]
et. seq. in Walton v Scottish Ministers [2012] UKSC 44. Clarity
would be welcome.

19. Odell Milne

My concern is that whilst | consider the opportunity for challenge
absolutely essential (indeed | consider that a challenge on the
grounds of bad faith should also be competent), the effect on other
parties can be just as severe as on the party challenging. Indeed in
some cases it can be more so (the example of the AWPR CPO is a
case in point). However, | do not think that this situation can easily
be avoided and it is one of the situations where the right balance
may have been drawn by the existing legislation.

21. District Valuer
Services

Yes.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

Members increasingly express their concerns from experience as to
whether correct procedures are followed in the process of arriving at
a scheme and the consideration of alternatives.

25. East Ayrshire
Council

East Ayrshire Council has no practical experience in this matter and
cannot comment on whether paragraphs 15 and 16 of Schedule 1 to
the 1947 Act operate satisfactorily.

26. National Grid plc

Yes.

27. South
Lanarkshire Council

The Council is satisfied with the operations of these provisions.

38. MacRoberts LLP

Yes.

40. Law Society of
Scotland

On the whole, these provisions do operate satisfactorily, although
the effect of the 6 week ouster clause is not particularly well known
out with those practising compulsory purchase or administrative law.
We note that the six week ouster clause is consistent with many
similar time limits in related legislation and has been imposed in
order to provide certainty in decisions taken in the public interest.
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42. Scottish Water

Yes.

43. Faculty of
Advocates

As noted above, the Faculty of Advocates considers that the usual
grounds of review should be available to challenge a CPO. The
wording of the statute has been interpreted as having a wide
meaning, which the Faculty would wish to retain. Given that there
has been some dispute about the interpretation of the current
wording, it may be helpful to restate the test to ensure that the usual
grounds of judicial review are available.

The Faculty considers that specific provision should be made for the
Court to allow a challenge to proceed outwith the time limit in
circumstances similar to McDaid v Clydebank District Council 1984
SLT 162. The Faculty therefore recommends the Court should have
a power similar to that in section 27A of the Court of Session Act
1988 to extend the period in which a judicial review petition can be
allowed to proceed.

Further responses,
either made
informally or at
engagement events

There was one preference expressed to keep the current grounds of
challenge.

Analysis

Explanation of
question

This question is linked to questions 29 and 30, with some overlap
with question 29.

Summary of
responses and
analysis

There were 15 responses to this question. 12 consultees responded
“‘yes”, either expressly or when taking into account any explanation
provided. Three consultees responded negatively.

Two of those responding negatively (S&P and CAAV) referred to
being increasingly concerned about whether correct procedures were
being followed in the process of arriving at a scheme and considering
alternatives. The third (LTS) asked for clarity, as the courts have
changed their interpretation from the earlier, arguably more narrow,
approach.

Of those responding positively, the view was that paragraphs 15 and
16 worked satisfactorily. LSS added that the effect of the six week
ouster clause was not particularly well known outwith those practising
in this area of law. They noted the time limit was consistent with
other similar ones, with the purpose of providing certainty in decisions
taken in the public interest.

FoA considered that the usual grounds of review should be available,
and the wide interpretation of the current statute should be retained.
As there has been some dispute, it may be helpful to re-state the test
to ensure the usual grounds of judicial review were available. They
recommended that the Court should have a power similar to that in
section 27A of the Court of Session Act 1988, to extend the period
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within which a judicial review petition can be allowed to proceed.

32. Should any challenge to a CPO, on the ground that it is incompatible with the
property owner’s rights under the Convention, be required to be made during
the six-week period for general challenges to a CPO?

(Paragraph 6.44)

Respondent

2. Antony C O Jack

[In paragraph 30 of the response]

In terms of question 32, the Paper does not define what it means
by a “general challenge”, as stated previously in terms of time limits,
by the time of the six week limit comes into force, the case will be
well known, and any challenge should be well understood and able
to be submitted timeously. | do not understand why there should be
a difference between one type of challenge and another, as long as
the process is the same. Unless of course, in answer to question
33, the promoter or the Government have concealed information
from the process, that later comes to light, upon which challenges
can reasonably be founded.

[In paragraph 12 of the response]

At paragraph 6.5 of your Paper you state: “We consider four
questions... the first is whether the [six week] time limit is too short.”
But curiously your Paper does not ask that specific question [that |
can see]. There are several questions here, because it seems to
me that there are a number of time limits within the procedure — the
first being the, at the least, 21 days from the notice of making or the
Order to submit an Objection. If “residential occupiers and small
business users” have had no prior engagement, 21 days to submit
an_objection appears: punitive, brutal, even abusive. A standing
start to produce a coherent document in defence of fundamental
human rights on probably a new legal subject by a layperson,
maybe with limited means and ability, who may be away on
holiday/business, must surely be avoided. The procedural time
limits for the Public Local Inquiry, as per Annex E of Scottish
Development Department Circular 17/1998, give some 4 weeks to
submit Statement of Case [and two weeks for any rebuttal
statements, etc.] Yet six weeks is given under Paragraph 15 of the
First Schedule of the 1947 Act, when it can be deduced that the
applicant has previously: made an objection; maybe had opportunity
to state his case any Public Local, albeit biased, Inquiry [or hearing];
had time space between the Inquiry and the Minister’s decision, a
copy of which will be served on him/her — then it seems to me that
six weeks by that stage — when all the facts should be known and
plenty time to mull over, does not seem to be unjust. | should add
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that examination of the DPEA web site shows that the Reporters’
reports to the Minister appears to be revealed at the same time as
the Ministers’ decisions. | do not know whether there is opportunity
for objectors to comment on the Reporter's reports, prior to a
decision? In the case of Public Inquiries generally, affected people
very often get opportunities to comment on a report. | only mention
this as this period might be better used, in what can be a very tight
process.

What | am absolutely content about is that at least 21 days [we were
given 26 whole days] for ordinary subjects, with _no prior
engagement, appears fundamentally unjust. There are two ways to
go on this, either make prior engagement mandatory — i.e. a must
do; or give longer; or preferably both.

6. Craig Connal QC | Yes.

7. West Lothian Agreed.
Council

10. Renfrewshire Yes.

Council

12. Society Of Local
Authority Lawyers
And Administrators
In Scotland

Yes but they should expand in detail as to why it is not ECHR
compliant rather than just trigger an inquiry on basis that it's an
alleged breach and guidance on this would be welcome. This is
becoming a standard objection rather a detailed or reasoned one.

13. Strutt & Parker
LLP

This would seem sensible.

16. Scottish It is considered that any such challenge should be made within the

Compulsory six-week period.

Purchase

Association

19. Odell Milne Agreed — the six week period seems reasonable. There are
attractions for both promoter and landowner in certainty.

20. SSE plc We would agree that any objections on the grounds of

incompatibility with the Convention should be raised within the 6
week period for general challenges so as to ensure that any appeal
is transparent and the grounds of objection known to the acquiring
authority at the outset. Acquiring authorities need certainty to ensure
project delivery so it is not desirable that an objection can be made
outwith the 6 week period.

21. District Valuer
Services

It is considered that any such challenge should be made within the
six-week period.

22. Glasgow City
Council

Agreed.
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23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

This would seem sensible and consistent with the wider law.

24. Shona Blance

This assumes that in carrying out the works the Convention rights
will be complied with, where that is not the case those actions
should be open to challenge. That is not a challenge to the CPO
itself but to the means by which it is implemented by the agents of
the acquiring authority.

25. East Ayrshire
Council

This seems a reasonable approach as outlined in the discussion
paper.

26. National Grid plc

Yes to provide certainty to the acquiring authority who are seeking
to rely on and implement the CPO as soon as possible.

27. South
Lanarkshire Council

Yes this gives certainty to all the parties involved and will reduce
delays in the implementation of the scheme/project.

31. Association of Yes.
Chief Estates

Surveyors Scottish

Branch

32. Scottish Borders | Yes.
Council

35. Shepherd and No.
Wedderburn

38. MacRoberts LLP | Yes.
39. Scottish Land Agreed.

and Estates

40. Law Society of
Scotland

This begs the question as to whether such strict time limits are
compatible with the Convention. However, we believe that,
provided that this requirement is in accordance with law and is
necessary in a democratic society, then this should be Convention
compatible. In addition, there is a public interest in the certainty
generated by fixed deadlines. There will, however, be cases of
hardship where parties suffer particular prejudice (i.e. loss of
property) where they have failed to take a challenge within the six
week period. This is a particular hardship where the party wasn’t
notified. Even if such a legal challenge is not taken, this does not
affect in any way the potential claimant’s right to compensation.

41. Judges of the
Court of Session

Questions 32 and 33

We consider that any challenge to a CPO based on Convention
rights should be treated in exactly the same way as any other
challenge. If this is not done, affected parties who find themselves
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out of time for an ordinary challenge will contrive a challenge based
on Convention grounds with a view to circumventing the time limit.
We do not consider this desirable.

42. Scottish Water

Yes.

43. Faculty of
Advocates

The Faculty of Advocates agrees that such a challenge should also
be made within the six-week period. A right to damages on the
grounds of a breach of Convention Rights under the Human Rights
Act 1998 or the Scotland Act 1998 should be capable of being made
outwith the six week period.

44. Scottish
Property Federation

This may not necessarily be required to be made clear on the face
of the Bill but it could be helpful for Ministers to confirm during the
legislative process (of the new Statute) that challenges on the
grounds of the Convention should be made during the initial six
week period for challenging confirmed CPOs.

Further responses,
either made
informally or at
engagement events

There was a preference expressed for a six-week period for reasons
of certainty.

Analysis

Explanation of
question

The question asked whether a challenge to a CPO on the grounds
that it is incompatible with Convention rights, should have to be made
during the six-week period available for other challenges to the CPO.

Summary of
responses and
analysis

There were 26 responses to this question. 24 consultees responded
positively. One (S&W) responded “No.” but with no explanation. One
(SB) did not expressly answer the question but referred to the need to
be able to challenge Convention rights which are not being complied
with, at the later stage of carrying out the works.

Many of the consultees who responded positively mentioned the
need to reduce delays and for certainty for all parties. LSS
considered that this strict time limit should be compatible with the
Convention provided the requirement is in accordance with law and
necessary in a democratic society. Even if this legal challenge is not
taken, this should not affect the potential claimant’s right to
compensation.

33.

Are there circumstances in which such a challenge should be permitted to be

made at a later stage?

(Paragraph 6.45)
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Respondent

2. Antony C O Jack

In terms of question 32, the Paper does not define what it means by
a “general challenge”, as stated previously in terms of time limits, by
the time the six week limit comes into force, the case will be well
known, and any challenge should be well understood and able to be
submitted timeously. | do not understand why there should be any
difference between one type of challenge and another, as long as
the process is the same. Unless of course, in answer to question 33,
the promoter or the Government have concealed information from
the process, that later comes to light, upon which a challenge can
reasonable be founded.

7. West Lothian
Council

No. The council cannot envisage circumstances in which such a
challenge could not be formulated at the time the CPO is confirmed.

10. Renfrewshire No.
Council
12. Society Of Local | No.

Authority Lawyers
And Administrators
In Scotland

13. Strutt & Parker
LLP

We cannot envisage such circumstances.

16. Scottish
Compulsory
Purchase

Association

It is envisaged that it would be rare where a late challenge would be
permitted on the basis that the acquiring authority has undertaken
due diligence in determining all statutory objectors. However, this
may not be possible in all cases or an objector is “missed” or a
statutory objector only becomes aware of the CPO at some later
stage e.g. on receipt of the General Vesting Declaration. Thus, a
late challenge could be regarded as fair and competent but there
should be a heavy onus on the challenger to show why such a late
challenge is valid.

19. Odell Milne

| would suggest that a late challenge could be permitted where the
party challenging has not been notified and could not reasonably
have become aware of the CPO until after the expiry of the six week
period. However, whilst provision for a late challenge should be
made, | consider that if land has been acquired, any court order
should not seek to “wind back the clock” but should provide that
compensation only should be paid. Otherwise a late challenge
could prejudice other landowners whose land has been taken who
have been paid compensation and have taken other steps (e.g. to
buy other land). The unsatisfactory situation which has arisen
following the decision of the Supreme Court in the case of Salvesen
v Riddell, comes to mind, so a “cut-off date” after which the
compulsory acquisition cannot be reversed but compensation only
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be payable is appropriate.

20. SSE plc

We do not agree that there would be any circumstances which
would necessitate a challenge at a later stage.

21. District Valuer
Services

No. Certainty is important. It can also become pointless after
possession is taken, demolition, site-works, site re-configuration and
even construction has started.

22. Glasgow City
Council

Probably not.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

The courts should have discretion if the circumstances are shown to
their satisfaction that such a claim out of normal time should be
made. The underlying interests of certainty require that this be a
high hurdle to cross but it might be the only answer if evidence of,
say, fraud could only have become evident later.

24. Shona Blance

Yes as complying with the CPO procedures is one thing, how the
acquired land is occupied and used and particularly how the
acquiring authorities’ agents occupy and use the retained land has
the potential to breach the Convention rights.

25. East Ayrshire
Council

Not that we can think of.

26. National Grid plc

If any objector can prove that they were not notified and have only
become aware of the CPO then they should be permitted to make a
challenge at a later stage.

27. South
Lanarkshire Council

No as this will reduce the certainty for all the parties concerned. In
addition once the challenge period has expired the acquiring
authority has the right to proceed to vesting, to take possession of
the land and start work on the project/scheme and this should be
without the right of legal challenge.

31. Association of
Chief Estates
Surveyors Scottish
Branch

No.

32. Scottish Borders
Council

No.

35. Shepherd and
Wedderburn

No.

38. MacRoberts LLP

No.

39. Scottish Land
and Estates

There should be discretion where appropriate.

40. Law Society of
Scotland

Given that compulsory acquisition is proceeding in the public
interest, which is argued to outweigh private interests, we have
concerns if challenges could be made beyond the six week time
limit period. Such a late challenge could potentially jeopardise major
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infrastructure projects.

41. Judges of the
Court of Session

(Questions 32 and 33)

We consider that any challenge to a CPO based on Convention
rights should be treated in exactly the same way as any other
challenge. If this is not done, affected parties who find themselves
out of time for an ordinary challenge will contrive a challenge based
on Convention grounds with a view to circumventing the time limit.
We do not consider this desirable.

42. Scottish Water

No.

43. Faculty of
Advocates

Six weeks is a very short period of time. Whilst it is likely that an
individual ought to be able to challenge a CPO within the relevant
time period, there may be circumstances in which that is simply not
possible. Similarly, there may be a change in circumstances which
requires in exceptional cases an acquiring authority to reconsider
the proportionality of a measure in order to be Convention
compliant. The Faculty of Advocates therefore favours giving the
Courts a power to hear appeals outwith the time period in
exceptional cases, as suggested above, for all grounds of review
(including human rights grounds).

44. Scottish
Property Federation

There could be exceptional circumstances where an owner feels
they have not been able to exercise their rights under the
Convention’s articles — possibly through some serious iliness for
example incapacitating the owner. Although unusual it may be
necessary to at least leave the possibility of an opportunity to
challenge a confirmed CPO at a later date than the six week period,
albeit in the event of exceptional circumstances.

Further responses,
either made
informally or at
engagement events

There was concern expressed that after the six-week period the
CPO is likely to have taken effect, so quashing the CPO would be
disproportionate.

Analysis

Explanation of
question

The question asks if there are any circumstances in which a human
rights challenge should be permissible outwith the six-week period.

Summary of
responses and
analysis

There were 25 responses to this question. Nine consultees answered
“yes” and 16 answered “no”.

Some of those answering “no” mentioned the need for certainty and
that work may have commenced on the land. SthLC stated that this
would reduce certainty for all parties concerned. LSS stated that a
late challenge could potentially jeopardise major infrastructure
projects.
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Several of those who answered “yes” mentioned that such late
challenges should only be allowed in rare or exceptional cases
circumstances, with a heavy onus on the challenger, such as where
there has been a failure to serve notice on a statutory objector (SCPA
and OM) or serious illness (SPF). OM favoured a “cut off” date after
which the acquisition could not be reversed and only compensation
could be claimed. FoA stated that six weeks was a very short period
within which to make a challenge and there may be circumstances in
which it would not be possible.

34.

Where an applicant has been substantially prejudiced by a procedural failure,

should the court have a discretion to grant some remedy less than the
quashing of the CPO, either in whole or in part?

(Paragraph 6.48)

Respondent

2. Antony C O Jack

In terms of question 34, it seems to me that on occasion some
applicants whom are prejudiced, have the means and/or will to take
a matter to court, and the outcome can mean others are positively
affected. If however, in a challenge to a CPO, only the applicant/s
wrongs are redressed, this will not be in common interest of others
affected. It seems to me that if a CPO/part CPO is successfully
challenged, then that should be the end of the CPO/part CPO.

6. Craig Connal QC

Yes. This seems sensible.

7. West Lothian
Council

Agreed. In some circumstances a re-hearing of the inquiry may be
appropriate.

9. David Strang
Steel

Yes, this would seem to accord with ECHR requirements.

10. Renfrewshire
Council

Yes.

12. Society Of Local
Authority Lawyers
And Administrators
In Scotland

Yes.

13. Strutt & Parker
LLP

Yes, judicial discretion would seem to accord with ECHR

requirements.

14. Scottish
Compulsory
Purchase

Association

It is considered that in such circumstances the Court should have
discretion to grant an appropriate remedy.
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19. Odell Milne

Yes, the court should have discretion in such circumstances.

20. SSE plc

We would suggest that the court should have a discretion to grant a
remedy less than the quashing of the CPO. It could make an order
suggesting that the process be reconvened from the point at which
the procedural failure manifested itself. Such an option may allow
for a more proportional response to the procedural failure, and avoid
a situation where the acquiring authority is unduly penalised by a
procedural failure which may have been outwith their control.

21. District Valuer
Services

Yes. It is considered that in such circumstances the Court should
have discretion to grant an appropriate remedy.

22. Glasgow City
Council

Agreed.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

Yes, judicial discretion needs to be free to be exercised as is
appropriate.

25. East Ayrshire
Council

This seems a reasonable approach.

26. National Grid plc

Yes.

27. South
Lanarkshire Council

Yes the Council would support the Court having more flexibility in
the remedy it can grant in the event of an applicant being
substantially prejudiced by a procedural failure. It would allow the
Court to take account of the failure, its effect and when it occurred in
the CPO.

31. Association of Yes.

Chief Estates

Surveyors Scottish

Branch

32. The Scottish Yes. It is reasonable for the Court to have the discretion to go

Borders Council

ahead and grant a proportionate remedy.

33. DJ Hutchison

Yes, this would accommodate existing ECHR legislation and allow
partial satisfaction to those affected.

35. Shepherd and
Wedderburn

While on the face of it this is attractive, it is not clear to us what
remedy would resolve the substantial prejudice that had been
caused to the party in question. If a party has their interest acquired
by virtue of a CPO which they did not have the opportunity to object
to, they will still receive compensation for the loss based on the
value of his land but it is difficult to see what further remedy would
adequately compensate him for his true loss. A general provision
allowing for damages may be insufficient since there will inevitably
be arguments further down the line as to whether his objection
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would have made any difference and whether any damages should
properly be payable.

38. MacRoberts LLP

Yes, in the case of a procedural failure. The courts are well
equipped to make the judgement as to whether the seriousness of
the failure and any attendant prejudice requires that the CPO is
quashed or some other remedy is more appropriate.

39. Scottish Land
and Estates

Yes.

40. Law Society of
Scotland

Yes, we see merit in the ability of the court to have a general
discretion at its disposal in a successful challenge and in
circumstances where the court has quashed a CPO in part only.
For example, in relation to an un-notified party who should have
been so notified, the court could order an inquiry or hearing in
respect of that discrete interest, thus preserving the original CPO.

41. Judges of the
Court of Session

We agree that, where an applicant has been substantially
prejudiced by a procedural failure, the court should have a
discretion to grant some remedy less than the quashing of the CPO,
in whole or in part. We consider that flexible remedies are generally
desirable, to enable the courts to meet the wide range of
circumstances that may come before them in an appropriate way
without being forced into artificial forms of reasoning. An element of
discretion in the remedies that are available can be extremely
helpful in individual cases.

42. Scottish Water

No.

43. Faculty of
Advocates

The Faculty of Advocates considers that the CPO should be
quashed in its entirety. As noted above, the power to make a CPO
is a “draconian” one, and it is right that the correct procedure should
be followed. ‘Substantial prejudice’ is not an easy hurdle for an
appellant to meet, and if it is met the CPO should not be allowed to
stand.

44. Scottish
Property Federation

Where the Court believes that the circumstances of the procedural
failure, balancing the public interest of the CPO, expense to the
taxpayer and the rights of the individual merit a remedy less than
absolute quashing of a CPO then yes, we would accept this is a
pragmatic proposal. The onus must be on the acquiring authority
however to prove it is appropriate for the CPO to have another go at
completing due process.

Further responses,
either made
informally or at
engagement events

There was agreement expressed that there would be situations
where lesser remedies would be more suitable than a full quashing
of the CPO.
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Analysis

Explanation of
question

None required.

Summary of
responses and
analysis

There were 27 responses to this question. 23 consultees answered
positively, by agreeing that the court should have a discretion to
grant a remedy less than quashing the CPO.

One (S&W) did not specifically agree or disagree, stating that
although this would be attractive on the face of it, they did not see
what remedy could resolve the substantial prejudice.

Three answered negatively, and did not believe that there should be
any such discretion. AJ was concerned that such a provision might
disadvantage applicants who do not have the means to challenge
the CPO, but currently can benefit from action by others. FoA
stated that if the appellant could prove “substantial prejudice”, which
was not an easy hurdle, then the CPO should not be allowed to
proceed.

Of those answering positively, several suggested that flexible
remedies should be available to the courts. JCoS considered that
flexible remedies are generally desirable, to enable the courts to
meet the wide range of circumstances that may come before them
in an appropriate way without being forced into artificial forms of
reasoning. LSS suggested that an inquiry could be ordered in
respect of a discrete interest, in the event of non-notification. SPF
stated that the onus must be on the AA to prove it would be
appropriate for the CPO to continue.

35. Should the time period of validity of a confirmed CPO be expressly extended,
pending the resolution of any court challenge to the CPO?

(Paragraph 6.51)

Respondent

1. Professor Jeremy
Rowan Robinson

Yes, the time period for the validity of a CPO should be extended
pending resolution of a court challenge.

6. Craig Connal QC

No. This may affect other parties.

7. West Lothian
Council

Agreed.

9. David Strang
Steel

There has been discussion about objections ‘stopping the clock’
because of the situation that arose in the AWPR.

We consider this to be unreasonable given the uncertainty that
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would result for affected landowners.

In our case we were effectively ‘in limbo’ for some 6 years much of
this as a consequence of the judicial challenge to the CPO. If such
measures are introduced there will need to be a much clearer
process for the service of blight notices.

10. Renfrewshire Yes.
Council
12. Society Of Local | Yes.

Authority Lawyers
And Administrators
In Scotland

13. Strutt & Parker
LLP

There has been discussion about objections ‘stopping the clock’
because of the situation that arose in the AWPR but we consider
this to be unreasonable given the uncertainty that would result for
affected landowners. We believe that situations such as arose in the
AWPR would not arise were the clear duties on acquiring authorities
in arriving at any CPO scheme.

16. Scottish
Compulsory
Purchase

Association

See the response to question 24.
[Response to question 24]

Arguably, the three-year validity period is too long and this should
be reduced to two years. In some cases, the acquiring authority will
wish to utilise its confirmed compulsory purchase powers as soon
as practically possible but equally there are other situations where
the acquiring authority delays (for legitimate reason) the formal
acquisition process; in either event, it is the acquiring authority who
is in control That delay can further exacerbate the situation as there
may have been a considerable amount of time taken up with the
draft CPO/objection process and the claimants to a CPO remain
powerless to force acquisition and thus remain “in limbo”.
Accordingly, there perhaps should be an option whereby where
there is a confirmed CPO all the affected claimants to the CPO can
formally request the acquiring authority to compulsory purchase
their interest and on receipt of such a request the acquiring authority
is obliged to acquire the interest and to enter into negotiations under
the Compensation Code; further, the date of the making of such a
request is the “vesting date” for entry/assessing the compensation
due. This option then gives the claimants some control regarding
disposal.

However, the main problem that arises with the existing three-year
validity period is that there is a six-week period between the date of
the confirmation of the CPO within which a legal challenge to the
CPO process can be made — initially to the Outer House of the
Court of Session with a potential right of appeal to the Inner House
and a further potential right of appeal to the Supreme Court. That
legal challenge process can take up a considerable amount of time

193




and at present runs in parallel with the three- year validity period —
further adding to a sense of ‘limbo” for many claimants. The
example of the Aberdeen Western Peripheral Route is germane as
the relevant CPO was confirmed by The Scottish Ministers in mid-
March 2010 and a timeous legal challenge thereto was raised to the
Outer House with subsequent appeals to the Inner House and the
Supreme Court. The Supreme Court’s decision was announced in
October 2012 (in the acquiring authority’s favour) which only left the
acquiring authority some four months within which to exercise its
General Vesting Declaration. Indeed, it is understood that the
appeals process was “fast-tracked” in order for the ultimate decision
to be taken prior to the expiry of the three-year validity period. Thus,
in the situation where a legal challenge is lodged then the two-year
validity period should not commence until either the Supreme Court
has issued its decision or the appeal has been formally settled or
abandoned at some earlier stage.

19. Odell Milne

It is with some reluctance (due to the uncertainty that this means for
landowners) that | see no alternative but that the three year period
of validity should start from the date of the court’s decision.

[See also response to question 24]
| consider that three years is at the limit of what is reasonable.

As set out elsewhere in this response, there is a need for certainty
for landowners and three years’ uncertainty results in difficulty in
managing businesses. The landowner does not know whether to
sell; enter into contracts; obtain replacement land, grant leases etc.
Perhaps consideration could be given to introducing a procedure for
landowners affected whereby the acquiring authority can agree to
an advanced purchase.

Advanced purchase schemes have been used to good effect with
some of the private railway schemes, such as the Airdrie to
Bathgate railway and Borders Railway. Amongst other things, these
advance purchase schemes can enable residential parties affected
to find new homes to replace those which are to be demolished.
Given the possible increase in compensation bill for a promoter at
an early stage, particularly where there is no certainty that a scheme
is to go ahead, there may be arguments against this. However, this
should not be a common occurrence since, if a scheme has been
found to be necessary in the public interest and has been properly
budgeted, funds to pay compensation should be available by the
date on which confirmation of the CPO is granted by the Scottish
Ministers or, at the very least, the source of that funding should
have been identified and there should be some certainty for the
acquiring authority as to where and when that money will be
available. However, | recognise that for any acquiring authority,
budgets are tight and payments allocated in particular budget years
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cannot easily be moved into other years.

A further issue arises during the six week “challenge period”, and
during the further period during which a right of appeal to the Inner
House or Supreme Court could be pursued. Such a process can
take many years, as the AWPR case shows. In such circumstances
even a three year validity period can be tight. It could be provided
that the three year validity period can be extended so that it does
not start to run until the end of any legal appeal process. However,
the disadvantage of that for a landowner is again the uncertainty
during the intervening period and overall the current balance is
perhaps the right one.

20. SSE plc

We would agree that this should be the case. Whilst there have
been efforts to speed up the judicial timetable, time can still be lost
whilst formal proceedings are ongoing, and we would suggest that
the time period of validity be extended pending the resolution of any
court challenge. Such an approach may also serve to limit vexatious
challenges which seek only to prevent a project through continued
delay.

21. District Valuer
Services

See response to Q24 - the “clock should be stopped” in these
circumstances.

[Response to question 24]

Yes — provided there is the possibility of “stopping the clock”
where the scheme is delayed due to legal process to avoid the
CPO needing to be resubmitted where GVD is prevented due to
ongoing legal challenges (as almost happened with AWPR).

22. Glasgow City
Council

Yes.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

While there has been discussion about objections ‘stopping the
clock’ because of the situation that arose in the AWPR, we consider
this to be unreasonable given the uncertainty that would result for
affected landowners and occupiers.

Situations such as arose in the AWPR should not arise were there
clear duties of care on acquiring authorities in coming forward with a
CPO scheme.

[See also question 24 Response]

We believe that it is reasonable but would propose that time should
not run until any challenge is exhausted.

25. East Ayrshire
Council

This would seem to be appropriate.

26. National Grid plc

Yes. However the ability to extend the period to implement a CPO
where there has been a challenge or series of challenges should not
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automatically suspend the operation of the CPO. For example if we
have promoted a CPO for land required to allow the reinforcement
or replacement of damaged infrastructure there may be an urgent
need to commence the works, and the developer may wish to
implement part of the order pending the outcome of the challenge,
either because only part of the order is affected by the challenge or
because the acquiring authority believes that the challenge is
without merit.

27. South Yes.
Lanarkshire Council
31. Association of Yes.

Chief Estates
Surveyors Scottish
Branch

32. Scottish Borders
Council

Yes. It seems highly reasonable the time period of validly of a
confirmed CPO to be expressly extended pending the reservation of
any court challenges to the CPO. This would discourage claimants
from potentially deliberately adopting a strategy of raising court
challenges to the order in order to run down the clock on the limit. It
would also avoid the scenario where simply through court delays the
confirmed CPO is no longer valid by the time the Court actually
determines in favour of the acquiring Authority that the CPO has
validly been made.

Similar provisions to those implemented in Ireland would appear a
reasonable step.

33. D J Hutchison

In our case we were effectively ‘in limbo’ for some 6 years much of
this as a consequence of the judicial challenge to the CPO. If such
measures are introduced there will need to be a much clearer
process for the service of blight notices.

35. Shepherd and
Wedderburn

Yes. We would suggest that the relevant period should start to run
on the date of expiry of the challenge period or if a challenge is
lodged the date of final determination of the challenge(s).

38. MacRoberts LLP

On balance, no. This is likely to be a relatively rare occurrence and
would presumably also lead to extension of the period of validity for
all other affected landowners as well as the litigant. This approach is
not seen in other areas such as a legal challenge to a planning
permission. We note that the answer may be different if the period
of validity of a CPO is significantly reduced per proposal 24.

39. Scottish Land
and Estates

Yes.

40. Law Society of
Scotland

If the CPO would otherwise lapse, then yes. Appeals can take a
very long time, particularly if ECHR implications need to be
considered in full.
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42. Scottish Water

No.

43. Faculty of

Yes. The Faculty of Advocates considers that this is a fair proposal

Advocates which will discourage any challenges seeking to ‘run down the
clock’.
44, Scottish We support the flexibility to ‘stop the clock’ for CPO validity where

Property Federation

court challenges are invoked against the CPO.

Further responses,
either made
informally or at
engagement events

It was stated that it would be useful for the AA to be able to seek for
the court to suspend the CPO if there are other related challenges
to be resolved.

The issue of stopping the clock was discussed. Some felt that it
was needed to prevent time delay being used as a tactic but others
mentioned that if there had not been a clock continuing in AWPR,
the Walton case would have taken much longer. The clock was
needed to keep the pressure on, unless other sections of the
legislation were changed to allow claims for compensation before
the land was actually acquired.

Analysis

Explanation of
question

This question effectively asked whether the “clock should be stopped”
on the time limit for the validity of the CPO, pending the resolution of
any court challenge.

Summary of
responses and
analysis

There were 26 responses to this question. 18 consultees responded
positively, that the time limit should be suspended pending the
conclusion of court action. Eight consultees responded negatively,
and did not believe that the time limit should be suspended.

Three (SSE, SBC, FoA) of those who answered positively, mentioned
the need to avoid claimants acting vexatiously to “run down the
clock”. Two (OM, S&W) suggested that the three years should run
from the date of the final determination by the court.

Four (DSS, S&P, SCPA and CAAV) of those who answered
negatively, were concerned about the uncertainty for landowners if
this were to be allowed, and referred to the fact that the delays in the
AWPR would have been even greater without the three-year limit.

36.

Any restatement of the law relating to compulsory acquisition should include

provision along the lines of sections 6 to 9 of the 1845 Act.

(Paragraph 7.9)
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Respondent

7. West Lothian Agreed.
Council

10. Renfrewshire Yes.
Council

12. Society of Local | Yes.

Authority Lawyers
and Administrators
in Scotland

13. Strutt & Parker
LLP

We support such a proposal.

16. Scottish
Compulsory
Purchase

Association

This proposal is supported.

19. Odell Milne

Agreed — though some of these no longer apply.

20. SSE plc

We would agree that this would be a sensible proposal.

21. District Valuer
Services

Agreed.

22. Glasgow City
Council

Agreed.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

We support this.

25. East Ayrshire
Council

Agreed.

26. National Grid plc

This is supported.

27. South
Lanarkshire Council

The Council agrees with this proposal.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Yes.

32. Scottish Borders
Council

Agree.

35. Shepherd and
Wedderburn

Yes.
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38. MacRoberts LLP

We concur.

39. Scottish Land
and Estates

This would seem reasonable.

40. Law Society of
Scotland

We agree. This will ensure consistency.

41. Judges of the
Court of Session

We agree that any restatement of the law relating to compulsory
acquisition should include provision along the lines of sections 6 to 9
of the 1845 Act.

42. Scottish Water

Yes.

43. Faculty of
Advocates

Yes. The Faculty of Advocates is not aware of any practical
problems caused by these provisions.

44. Scottish
Property Federation

We agree with the proposal to restate these measures, modernised
and enhanced as appropriate.

Further responses,
either made
informally or at
engagement events

None.

Analysis

Explanation of
proposal

Section 6 of the 1845 Act allows for purchase, by agreement, of land
authorised to be taken, and of all rights and interests in such land.
Sections 7 and 8 provide for persons with a legal disability to contract
for, sell, convey, and dispose of land, and give the power to
discharge such lands from any rent, payment, charge, or other real
burdens etc. Section 9 provides for a procedure for any
compensation to be paid under sections 7 or 8, to be valued and paid
into a bank account.

Summary of
responses and

There were 23 responses and all agreed with the proposal to include
similar provisions in the new statute. OM noted that some of the

analysis sections no longer apply, and SPF noted that the new measures
should be modernised and enhanced as appropriate.
37. Should the proposed new statute list all the interests in respect of which a

notice to treat should be served?

(Paragraph 7.15)

Respondent

1. Professor Jeremy
Rowan Robinson

| think it would be helpful for promoters with limited experience of
using CPOs to list the interests.

7. West Lothian

Agreed. This would provide clarity and certainty.

199




Council

10. Renfrewshire
Council

Yes.

11. NHS Central
Legal Office

Agreed.

12. Society of Local
Authority Lawyers
and Administrators
in Scotland

Yes.

13. Strutt & Parker
LLP

We consider there should be a single standard CPO process for all
affected rights and interest.

16. Scottish
Compulsory
Purchase

Association

As will be discussed later on in this Response Paper, it is the view
of SCPA that there should be a single standardised compulsory
purchase system and that being exercised along the lines of the
General Vesting Declaration process. Thus, notice to treat as an
acquisition process would be removed. Nevertheless, it is
considered that all affected rights and interests require to be
compulsorily acquired and thus any new statute should list them.

19. Odell Milne

A complete list would be helpful in clarifying who is entitled. In
particular it would help to make sure schemes are consistent. It is
however essential that any such list includes provision for all
possible interests (and therefore decisions will need to be made with
regard to those with interests such as liferents, common interests in
water, interest of sporting syndicates where title may be vest in a
company and individual interests allocated under agreements which
are not registered; trust, common property, fishing and other
sporting interests, mineral interests etc.).

20. SSE plc

We would agree that such a move would give rise to procedural
clarity which has to be welcomed for both acquiring authorities and
affected parties.

21. District Valuer
Services

Yes.

22. Glasgow City
Council

Agreed that a list is a good idea but suggest that the capacity of
Scot Gov to amend the list be provided for by way of secondary
legislation.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

We consider there should be a single standard CPO process for all
affected rights and interests with no need to identify those that
qualify.
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25. East Ayrshire
Council

This seems reasonable and should avoid any ambiguity. The list
should be capable of extension/amendment by the Scottish
Ministers if required.

26. National Grid plc

Yes, that would provide clarity.

27. South
Lanarkshire Council

Yes this would be advantageous.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Yes.

32. Scottish Borders
Council

Given past experience of how quickly Compulsory Purchase has
been reviewed it is likely that such a statutory list would have to be
changed over time. In my view it would be more appropriate that a
list of all the interests in respect of which notices to treat should be
served should be contained in guidance to the legislation rather than
the legislation itself.

35. Shepherd and
Wedderburn

Yes.

38. MacRoberts LLP

Yes, although there ought to be flexibility to cater for new forms of
interest created after the new statute comes into force.

39. Scottish Land
and Estates

We support a single standard process which is clearly understood
and transparent.

40. Law Society of
Scotland

It is our understanding that notices to treat are rarely, if ever, used
and on that basis we question whether this procedure should remain
an option. If it is to be retained, then yes, the new statute should list
all the interests on the basis that there can be full confidence that
such a list could be certain of being complete. Any changes to the
list of statutory objectors in response to question 12 should be
considered in the context of this question.

41. Judges of the
Court of Session

We can see advantages in a statutory list of all the interests in
respect of which a notice to treat should be served. Nevertheless,
we would defer to the views of those engaged in everyday practice
in this area.

42. Scottish Water

Yes.

43. Faculty of

Yes. The Faculty of Advocates considers that there would be merit

Advocates in such a list to ensure that it is clear to all parties who should be
served with a copy of the notice.

44. Scottish Yes it would be helpful for the new statute to specify the known

Property Federation | persons to whom they should serve the Notice to Treat. It will also

be helpful perhaps for the Scottish Government to clarify during the
consultative/legislative process that lessees of less than one year
are not required to be served with a Notice to Treat. The Statute
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should also enable Ministers to update the list as required from time
to time by way of subordinate legislation.

Further responses,
either made
informally or at
engagement events

At one event it was suggested that there should be a list of rights
which can be acquired, but it was noted that omitting something
from the list could lead to serious difficulties. It was stated that
frustration was caused by not knowing who should be notified and,
ultimately, who was entitled to compensation. Expenses could be
incurred by those trying to determine whether or not they had a right
to claim compensation. If it became clear later that there was no
right, the expenses were not repayable.

Analysis

Explanation of
question

Questions 37 to 48 are relevant if the current notice to treat (NTT)
procedure is retained in some form. However, the majority of
consultees favoured adopting a new single procedure, which would
replace the NTT procedure.

This question asked whether all interests should be set out in the
proposed new statute, in respect of which a NTT should be served.

Summary of
responses and
analysis

There were 24 responses to this question. 19 consultees responded
“yes”, with two suggesting that there should be a power for the SG to
amend the list by secondary legislation (GCC and EAC).

Five consultees responded “no” on the basis that the NTT procedure
should not be retained. Of those, LSS stated that if it were retained,
all interests should be listed in the statute, and that this list should be
considered in the context of proposals for statutory objectors raised in
question 12. CAAV stated that, for the new single procedure, there
would be no need for a list to identify those who qualify.

One consultee (SBC) answered “no” on the basis that the list would
have to be amended over time, and the list of interests should be
contained in guidance instead.

38. It should be made clear that a person claiming to be the holder of an interest in
land, and who has not been served with a notice to treat, has the right to raise
proceedings to determine (a) that the interest attracts compensation and (b)
the amount of that compensation.

(Paragraph 7.19)

Respondent

7. West Lothian
Council

Agreed. This would protect anyone not served with a notice to treat.

10. Renfrewshire
Council

Agreed.
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12. Society of Local
Authority Lawyers
and Administrators
in Scotland

Agreed.

13. Strutt & Parker
LLP

We are generally in support of this proposal.

16. Scottish This proposal is supported relative to a General Vesting Declaration
Compulsory process.

Purchase

Association

19. Odell Milne Agreed.

20. SSE plc We would suggest that this would be fair and ensure that there is no

risk of a challenge once an order has been made.

21. District Valuer
Services

Agreed.

22. Glasgow City
Council

Agreed.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

Yes.

25. East Ayrshire
Council

Agreed.

26. National Grid plc

Yes this is supported. The LTS would be the appropriate forum to
consider such proceedings.

27. South
Lanarkshire Council

The Council supports this proposal as it provides clarity for the
parties.

31. Association of Agreed.
Chief Estates

Surveyors Scottish

Branch

32. Scottish Borders | Agreed.
Council

35. Shepherd and Yes.
Wedderburn

38. MacRoberts LLP | We concur.
39. Scottish Land Yes.

and Estates

40. Law Society of
Scotland

We agree that such a right should be made clear and an explicit
provision should be included in the proposed new statute.

41. Judges of the
Court of Session

We think that it would be advantageous if it were made clear that a
person claiming to be the holder of an interest in the land who has
not been served with a notice to treat has the right to raise
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proceedings to determine the right to compensation and the amount
of such compensation.

42. Scottish Water Yes.

43. Faculty of Yes.

Advocates

44. Scottish It is only fair that there should be a right for landowners to receive

Property Federation

compensation in the event of a failure to serve a notice to treat. We
agree with this proposal.

Further responses,
either made
informally or at
engagement events

None.

Analysis

Explanation of
proposal

Questions 37 to 48 are relevant if the current notice to treat (NTT)
procedure is retained in some form. However, the majority of
consultees favoured adopting a new single procedure, which would
replace the NTT procedure.

It is proposed that the new statute should make it clear that there is a
right to claim compensation where there has been a failure to serve a
NTT in relation to a qualifying interest.

Summary of
responses and

There were 23 responses to this proposal and 22 agreed with it, with
some adding that this was necessary on grounds of fairness and

analysis clarity. NG suggested that the LTS would be the appropriate forum
for such claims.
SCPA also supported the proposal, but on the basis that it related to
service of notice under the new single procedure.

39. Should there be a time limit within which such proceedings must be raised?

(Paragraph 7.19)

Respondent

7. West Lothian Agreed. 6 months from becoming aware of the CPO appears
Council appropriate.

10. Renfrewshire Yes.

Council

11. NHS Central Yes.

Legal Office

12. Society of Local
Authority Lawyers

A time limit would seem appropriate although this would have to be
weighed against the category of the interest overlooked and how
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and Administrators
in Scotland

reasonable it would have been for the acquiring authority to have
known of that interest.

13. Strutt & Parker
LLP

We consider that any time limit should run for a period of 6 years
from the completion of the project (based on rights acquired by
peaceable occupation).

There should be a duty on an acquiring authority to specify such a
completion date and advertise this appropriately (i.e. in the same
way as the original CPO).

16. Scottish
Compulsory
Purchase

Association

As stated under question 37, it is the view of SCPA that notice to
treat should be removed but on the basis of a General Vesting
Declaration process, it is considered that there should be no time
limit- on the basis that if a private property interest has been
legitimately compulsorily acquired then there is a fundamental
entitlement to claim compensation. It is appreciated that this
proposal could cause accounting problems for acquiring authorities
who would need to provide in their accounts for such potential
provision. Please also refer to our responses later in this paper on
the General Vesting Declaration process, especially question 148.

19. Odell Milne

| consider that there must be a time limit and it should be linked to
the date on which the claimant became aware of the compulsory
acquisition, or might reasonably have become aware of that. This is
essential for promoters of schemes who must "close off their
budgets". Such a time limit for raising proceedings could be
qualified by a proviso that claims outwith it could be considered,
say, with consent of the tribunal in exceptional circumstances.

20. SSE plc

We would suggest that a period of 3 months would be appropriate.

21. District Valuer
Services

Yes — it should be the same as the six year time limit for referral to
LTS

22. Glasgow City
Council

Yes and with the trigger for the commencement of the period
assumed to be the date which is the later of (i) the date which
equates with the advertising of the Vesting (if a GVD is used or |
suppose the date of entry under the Notice to Treat procedure) and
(i) such later date as the claimant can evidence that he first became
aware of the Notice. This sort of arrangement is similar to the right
to claim compensation.

23. Central
Association of

Agricultural Valuers

and Scottish

Agricultural Arbiters

and Valuers
Association

Consistent with the wider law, any time limit should run for a period
of 6 years from the completion of the project for claims based on
rights acquired by peaceable occupation.

There should be a duty on an acquiring authority to specify such a
completion date and advertise this appropriately (i.e. in the same
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way as the original CPO).

25. East Ayrshire
Council

It would seem appropriate for there to be a time limit but no strong
views on what the time limit should be.

26. National Grid plc

Yes there should be a time limit. For consistency 6 years may be
appropriate.

27. South
Lanarkshire Council

Yes.

31. Association of
Chief Estates
Surveyors Scottish
Branch

A time limit would seem appropriate although this would have to be
weighed against the category of the interest overlooked and how
reasonable it would have been for the acquiring authority to have
known of that interest.

32. Scottish Borders
Council

Not having a time limit does not seem in keeping with other aspects
of the legislation such as the validity of a confirmed CPO being
three years, or six weeks for appeals to be made.

For certainty of all parties it would be more appropriate for there to
be a time limit and | would suggest three years.

35. Shepherd and Yes.
Wedderburn
38. MacRoberts LLP | Yes.

39. Law Society of
Scotland

Yes, we agree such a right should be time limited. A period of
between three to five years is suggested from the date on which the
claimant became aware of the absence of service of the requisite
notice to treat. Such a trigger should address circumstances where
the claimant has previously been unaware of the existence of their
interest giving rise to the need for service of a notice to treat.

42. Scottish Water

Yes.

43. Faculty of

The Faculty of Advocates does not consider that there should be a

Advocates time limit, although if there is it should only run from the date the
person making the claim becomes aware of their claim.
44, Scottish The important issue will be to determine whether there is a genuine

Property Federation

claim for compensation or not. However, it may be that a generous
time limit should be applied for the sake of closing off potential and
unexpected liabilities for the acquiring authority.

Further responses,
either made
informally or at
engagement events

None.
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Analysis

Explanation of
question

Questions 37 to 48 are relevant if the current notice to treat (NTT)
procedure is retained in some form. However, the majority of
consultees favoured adopting a new single procedure, which would
replace the NTT procedure.

This question is linked to proposal 38 and asked whether there
should be a time limit within which to raise any proceedings in relation
to an alleged failure to serve a NTT.

Summary of
responses and
analysis

There were 22 responses to this question. 20 consultees responded
“yes” and two (SCPA and FoA) responded “no”.

For those suggesting that there should be a time limit, some stated
that it should run from the date the claimant becomes aware, or
should have become aware, of the scheme. The time limits
suggested varied greatly.

SSE suggested three months. WLC suggested six months from
becoming aware of the CPO. SBC suggested three years, to create
certainty for all parties. LSS suggested a period of between three to
five years from the date the claimant became aware of the absence
of service of the NTT.

DVS suggested the time limit should be the same as the six year time
limit for referral to the LTS.

Three consultees (S&P, DVS and CAAV) suggested six years from
the completion of the project, with two (S&P and CAAV) proposing
that there should be a duty on the AA to specify and advertise the
completion date. NG suggested that six years may be appropriate,
for consistency.

OM considered that the time limit should be linked to the date on
which the claimant became, or might reasonably have become,
aware of the compulsory acquisition. There could be provision, with
the consent of the LTS, for raising proceedings outwith that time limit
in exceptional circumstances.

GCC considered that the trigger for the commencement of the time
limit should be assumed to be (i) the date which equates with the
advertising of the vesting (if a GVD is used) or (ii) such later date as
the claimant can evidence that he first became aware of the notice.

ACES believed that a time limit would be appropriate, although this
would have to be weighed against the category of the interest
overlooked, and how reasonable it would have been for the AA to
have known about it.

Of the two consultees who responded “no”, SCPA suggested that
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NTT should no longer apply and that, under the new procedure, there
should be no time limit. FoA did not consider that there should be a
time limit, but if one were to be introduced, it should only run from the
date the person first became aware that they had a right to make a
claim.

40.

Should a notice to treat be accompanied by information as to how

compensation may be claimed?

(Paragraph 7.25)

Respondent

1. Professor Jeremy
Rowan Robinson

It would be helpful to claimants if a notice to treat was accompanied
by information about how to claim compensation.

7. West Lothian
Council

Agreed. This would provide clarity for members of the public.

10. Renfrewshire
Council

Yes.

11. NHS Central
Legal Office

Yes.

12. Society Of Local
Authority Lawyers
And Administrators
In Scotland

Yes.

13. Strutt & Parker
LLP

We agree wholeheartedly with this proposal which should be
extended to cover any taking of entry (e.g. in respect of ground
investigation works also).

Such information should be agreed with stakeholders and include
details on rights to serve 90 day notices etc. as well as entitlement
to professional advice.

16. Scottish It is considered that notice to treat should be removed but please
Compulsory refer to our response to proposal 8 [which refers to a standard
Purchase compensation claim form).

Association

19. Odell Milne Whilst at first glance the provision of such information may appear

to be an obvious way of making the process of claiming
compensation simpler for claimants and providing the information
necessary for claimants about their rights, there is a danger that it
will only be able to provide very general information with regard to
compensation. There is no "one size fits all* and there is a danger
that, if a compensation guide is provided, the promoter who does
not include details which would entitle some claimants to claim all
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they are entitled, might be faced with a claim that the parties
affected were disadvantaged by the information provided by the
promoter. It is not clear what indemnity or guarantee would "stand
behind" the information provided.

That concern must be weighed against the need for parties faced
with complex legislation and the loss of private property rights and
where, in almost all cases, the acquiring authority has greater
resources to draw upon than the claimant (although there are
exceptions to this). In these circumstances natural justice seems to
require there to be information of some kind provided on
compensation matters.

Reimbursement of reasonable professional advice (legal and
valuers) forms part of the disturbance element of a compensation
claim, so simple guidance covering the basics could be provided
referring to the entitlement to take legal and valuers’ advice. There
is a risk that claimants will seek advice from solicitors and agents
who are not well versed in compulsory purchase compensation but
their protection must lie in the Law Society Professional Indemnity
Insurance and Guarantee Fund for providing advice where they are
not appropriately qualified. Whether the Law Society might consider
compulsory purchase law and compensation as an "accredited
specialism" is something that could be looked into. If that were to
be feasible, the simple CP compensation guidance issued by
promoters could contain a reference to the availability of specialists
as listed on the Law Society website. Even if the availability of
specialists is brought to the attention of claimants, claimants will
always be concerned that solicitors or agents may result in
expenses being incurred and may not want to pay for those fees.
This is particularly an issue if the ultimate compensation claim in
money terms is low, as it may be difficult to recover and is genuinely
an issue for recovery of valuers’ fees since often acquiring
authorities restrict these to Rydes Scale plus a small percentage
uplift. This can leave claimants with large bills for professional fees
which cannot not be recovered as part of the claim.

Perhaps promoters could be asked to offer to pay for initial advice.
Solicitors and agents would know that any fees charged over and
above the “fixed fee” would need to be justified.

20. SSE plc

We would suggest that providing affected parties with information as
to how compensation can be claimed would be a sensible proposal
so as to allow them to take targeted advice as to their rights and
heads of claim.

21. District Valuer
Services

Yes. This would be helpful at several levels. It helps discharge the
duties under human rights legislation. It clearly helps claimants as
this may be the first documentation that they receive and it puts
them on the right track and reduces some uncertainty and anxiety. It
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helps the acquiring authority by promoting timely, competent claims
saving them time and money dealing with late or ill formulated
claims.

22. Glasgow City
Council

Yes.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

Yes. By no means is every claimant professionally advised at all
stages of the process and so the acquirer should as part of a duty of
care to those on whom it is imposing its scheme ensure that they
are aware of their entitlements.

This proposal should be extended to cover any taking of entry (e.g.
in respect of ground investigation works also).

Such information should be agreed with stakeholders and include
details on rights to serve 90 day notices etc. as well as entitlement
to professional advice.

24. Shona Blance

Yes.

25. East Ayrshire
Council

This seems reasonable. Perhaps a pro-forma document could be
prepared to be issued with a notice to treat which contains
information about compensation.

26. National Grid plc

Yes. This
consistency.

information should be in a prescribed form for

27. South
Lanarkshire Council

This would seem sensible.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Yes.

32. Scottish Borders
Council

It would be considered good practice to provide such information,
where appropriate. However | don’t think that this should be a
statutory requirement rather something that is recommended within
guidance.

35. Shepherd and Yes.
Wedderburn
38. MacRoberts LLP | Yes.

40. Law Society of
Scotland

Yes, we agree that notices to treat should be accompanied by such
details and any contact details where further information and advice
can be obtained.

42. Scottish Water Yes.

43. Faculty of Yes.

Advocates

44. Scottish Yes — we see this as a matter of best practice, particularly where
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individual householders are concerned.

Further responses,
either made
informally or at
engagement events

None.

Analysis

Explanation of
question

Questions 37 to 48 are relevant if the current notice to treat (NTT)
procedure is retained in some form. However, the majority of
consultees favoured adopting a new single procedure, which would
replace the NTT procedure.

This question asked whether a NTT should be accompanied by
information about how to claim compensation.

Summary of
responses and
analysis

There were 24 responses to this question. 21 consultees responded
“yes” or in other positive terms.

Of these, two (S&P and CAAV) suggested extending the proposal to
cover any taking of entry. EAC proposed using a pro forma
document and NG a prescribed form.

Of the three who responded negatively, SCPA replied that NTT
should be removed, but referred to their suggestion in the response
to question 8 that a standard compensation claim form should be
introduced under the new single procedure.

OM expressed concern that it would only be possible to provide very
general information in a “one size fits all’ document. She also
indicated that natural justice seemed to require some kind of
information to be provided on compensation matters.

SBC favoured giving such information in guidance rather than by
statute.

41. Does paragraph 7 of Schedule 2 to the 1947 Act operate satisfactorily in

practice?

(Paragraph 7.29)

Respondent

7. West Lothian
Council

The council is unable to confirm whether this provision operates
satisfactorily in practice as the council has used the General Vesting
Declaration procedure rather than the notice to treat procedure.

10. Renfrewshire
Council

Yes.
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11. NHS Central
Legal Office

Generally yes.

12. Society Of Local
Authority Lawyers
And Administrators
In Scotland

Yes, as far as we are aware.

13. Strutt & Parker
LLP

We note that the notice to treat procedure is now rarely used. This
suggests it is considered not to operate satisfactorily.

16. Scottish
Compulsory
Purchase

Association

It is the experience of many members of SCPA that the notice to
treat system has a number of major flaws (most of which have
already been exposed to the Courts over the years) and as a
consequence the notice to treat procedure has rarely been used in
Scotland for some time now. Further, it is considered that in order
to streamline and simplify the compulsory purchase system there
should be a single standardised compulsory purchase process.

19. Odell Milne

This provision does not work well in practice but there is a need for
a provision of this type. The key issue in my experience is where
there is a significant delay between the notices of the making of the
CPO and issue of the actual notice to treat or notice of making of
the GVD. An example is the AWPR where many landowners
threatened with compulsory purchase were left in a very difficult
position. They were at risk of being found to have intentionally
increased their claim by activities that would in normal
circumstances have been perfectly sensible business activities. The
provision should work so that such actions are not found to have
been undertaken with a view to obtaining increased compensation.
However, it is not always clear and a landowner faces a difficult
decision about continuing normal business operations following his
becoming aware of an upcoming compulsory purchase. For
example, if a landowner is considering erecting a new farm building
or wind turbine - there could be an opportunity to obtain a
commercial advantage which might be lost if the landowner waits.
The landowner has to weigh the risk of losing that commercial
advantage against the risk of expenditure on a project which at a
later date could be found to have been [un]reasonably undertaken
with a view to increasing compensation.

20. SSE plc

We have no experience of paragraph 7 of Schedule 2 to the 1947
Act.

21. District Valuer
Services

Yes although we believe that a single process would be preferable
(CPNT for example).

22. Glasgow City
Council

No comment because of no experience.

23. Central

We note that the notice to treat procedure is now rarely used. This
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Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

suggests it is considered not to operate satisfactorily or is no longer
relevant.

25. East Ayrshire
Council

East Ayrshire Council has no practical experience in this matter and
cannot comment on whether Paragraph 7 of Schedule 2 to the 1947
Act operates satisfactorily in practice.

27. South
Lanarkshire Council

Yes.

38. MacRoberts LLP

We do not have sufficient experience of this issue to offer a view.

40. Law Society of
Scotland

The provisions of Paragraph 7 of Schedule 2 of the 1947 Act are
rarely invoked.

42. Scottish Water

Yes.

43. Faculty of

The Faculty of Advocates is not aware of practical problems caused

Advocates by paragraph 7, and agrees with the points made by the
Commission at para 7.29 [of the DP].
44. Scottish The intentions of the Schedule are clear enough but it will require

Property Federation

robust interpretation to make a fair assessment of the landowner’s
actions.

Further responses,
either made
informally or at
engagement events

None.

Analysis

Explanation of
question

Questions 37 to 48 are relevant if the current notice to treat (NTT)
procedure is retained in some form. However, the majority of
consultees favoured adopting a new single procedure, which would
replace the NTT procedure.

Paragraph 7 of the Second Schedule to the 1947 Act provides that, in
valuing the interest in land, or any enhancement by reason of
erecting buildings, work done or improvements made, no account
shall be taken of any increase in value due to work which was not
reasonably necessary and was done with a view to obtaining
compensation.

Summary of
responses and
analysis

There were 18 responses to this question.

Five consultees stated that they had no experience of the provision.
Six consultees answered “yes”, with some qualifying that this was so
far as they were aware.

DVS answered “yes” but believed that a single process would be
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preferable.

Four consultees answered that the provision did not work well in
practice. S&P and CAAV noted that NTT procedure was rarely used,
suggesting that it did not operate satisfactorily. SCPA referred to the
experience of many of their members that the NTT process had a
number of flaws, and should be replaced by a single process.

OM stated that although the provision did not work well, there was a
need for a provision of this type. She referred to problems where
there was a significant delay between the notice making the CPO and
the notice of the NTT or notice of making the GVD. In these
circumstances, claims should be allowed for increased compensation
which was due to sensible business activities. Landowners
threatened with CP under the AWPR were at risk of being found to
have intentionally inflated their claims by activities which would be
regarded, in normal circumstances, as sensible business activities.

LSS noted that the provisions were rarely invoked. FoA was not
aware of practical problems caused by the provisions, and agreed
with the suggestion that it would not be reasonable to prevent
sensible use of the land if there appeared to be no prospect of a
development proceeding.

42.

When fixing interests in land, should any action taken or alterations made

before service of a notice to treat, be considered differently from any action
taken or alterations made after such service?

(Paragraph 7.29)

Respondent

1. Professor Jeremy
Rowan Robinson

No, the mischief is the attempt to increase the burden of
compensation and that should be ruled out whether it happens
before or after the service of the notice to treat.

7. West Lothian
Council

Compensation should be payable in relation to any alterations made
before service of a notice to treat.

10. Renfrewshire
Council

No, any action taken or alterations made after the Initial notice of the
making of the CPO should however not be taken consideration
when reaching a valuation.

11. NHS Central
Legal Office

Yes.

12. Society Of Local
Authority Lawyers
And Administrators
In Scotland

No actions taken or alterations made after the service of a notice to
treat should be taken into consideration.
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13. Strutt & Parker
LLP

See comment above.

[We note that the notice to treat procedure is now rarely used.]

16. Scottish As it is considered that notice to treat should be removed, please

Compulsory refer to our responses to this issue under the responses for the

Purchase General Vesting Declaration process.

Association

19. Odell Milne | do not think the difference is necessarily justifiable in fairness
terms. Clearly in legal terms the position after service of the notice
to treat could be considered to be different since the notice to treat
fixes the interests. Any provision needs to take account of the
possibility of a long delay.

20. SSE plc In general, we would suggest that any actions taken or alterations

made after service which have the effect of increasing the value of
land should be viewed as being in bad faith. We consider that
wording following the general principles of that of paragraph 7 of
Schedule 2 to the 1947 Act should continue to be appropriate.

21. District Valuer
Services

Yes. The current rules are reasonable. The date of Notice To Treat
is a reasonable date to use and no new interests after that date
should qualify for compensation.

22. Glasgow City
Council

No comment because of no experience.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

There should not be any power to unwind changes in interests
before the service of a notice to treat.

26. National Grid plc

No because at both points the claimant would have been aware of
the CPO.

27. South
Lanarkshire Council

This would depend on whether the owner was aware of the
Acquiring Authority’s interest in acquiring their land rather than
whether or not a notice to treat had been served. If the owner was
aware of the proposed CPO, i.e. through discussions regarding
voluntary acquisition prior to a decision being made to proceed with
a CPO, it would seem sensible to deal with the actions taken or
alterations made prior to service of a notice to treat in the same way
as such actions taken or alterations made after such service.
However if the owner has not been aware prior to the making of the
CPO of the Acquiring Authority’s interest in acquiring the land then
there could be a case for treating actions taken or alterations made
prior to service of a notice to treat in the same way as such actions
taken or alterations made after such service.
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32. Scottish Borders
Council

In terms of pre-notice to treat it would simply be on the balance of
evidence available at that point in time, what land owners intention.

Post Notice to Treat | would suggest it be presumed to be for the
purpose of obtaining increased compensation and to be for the party
seeking compensation to prove otherwise.

35. Shepherd and Yes.
Wedderburn
38. MacRoberts LLP | Yes.

40. Law Society of
Scotland

Yes, because in the first scenario there is no certainty that the land
is to be acquired. It is only after that notice to treat has been
served, that the acquiring authority’s intentions are certain.
However, the detail of how this would operate in practice will require
careful and detailed consideration. Also, it may be foreseeable that
where there is substantial delay on the part of the acquiring
authority and an affected party acts in good faith to prevent
deterioration in trading levels or takes other action which would be
considered reasonable, appropriate consideration should be taken.

42. Scottish Water

No.

43. Faculty of
Advocates

The Faculty of Advocates is not aware of any problems with the
system as it is currently operating. It is important that compensation
is assessed on a case by case basis. It may take a considerable
amount of time between the date of the service of a notice to treat
and the taking of possession by the acquiring authority, and a
landowner should be able to continue to use their land in the normal
way (which might include carrying out work) during that period.

The Faculty of Advocates therefore supports a position where
improvements carried out after the date of the notice to treat being
served are compensated if incurred in the ordinary course of
managing the land. A subjective approach is, however, important to
ensure that the financial burden on tax payers is not increased
unnecessarily.

44, Scottish
Property Federation

This will depend upon the circumstances and we refer to our
previous answer to proposal 41 — some works may be necessary for
maintenance purposes but it will be important to guard against
moves to enhance value and consequently compensation levels.

Further responses,
either made
informally or at
engagement events

None.

Analysis

Explanation of
question

Questions 37 to 48 are relevant if the current notice to treat (NTT)
procedure is retained in some form. However, the majority of
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consultees favoured adopting a new single procedure, which would
replace the NTT procedure.

This question asked whether, when fixing interests in land, there
should be any difference in treatment between action taken or
alterations made:

e before service of a NTT
e after service of a NTT.

Summary of
responses and
analysis

There were 21 responses to this question.
Five consultees answered “no”, with some giving reasons.

Of those, JRR stated that the provision targeted an attempt to
increase compensation, which should not be allowed whenever it
happens. RC took the view that nothing that was done after the initial
notice of the making of the CPO, should be taken into consideration.
NG stated that, at both points, the claimant would have been aware
of the CPO. OM did not believe that the difference was necessarily
justifiable in fairness terms, with any provision needing to take into
account the possibility of a long delay.

Nine consultees answered “yes”.

Of these, WLC, SOLAR, SSE and DVS stated that no consideration
should be given to action taken after service of the NTT.

LSS stated that in the period before service of the NTT, there was no
certainty that the land will be acquired. They also stated that where
the AA substantially delayed, and an affected party acted in good
faith, appropriate consideration should be given.

FoA supported compensating improvements made after the NTT, if
incurred in the ordinary course of managing the land.

S&P and SCPA indicated that the NTT procedure should be replaced
by a new single procedure.

GCC had no experience of the issue.

CAAV stated that there should be no powers to unwind changes in
interests before the NTT.

SthLC indicated that the issue was whether the owner was aware of
the AA’s interest in the land, rather than whether or not a NTT had
been served.

SBC indicated that pre-NTT, the issue should be decided on
balancing the evidence of what the owner’s intention was. Post-NTT,
there should be a presumption, which could be overturned, that such
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action was for the purpose of increasing compensation.

SPF stated that some works may be necessary for maintenance, and
so be compensated, but that it would be important to guard against
moves to enhance value.

43.

Does the three-year time limit on the validity of the notice to treat work

satisfactorily in practice?

(Paragraph 7.40)

Respondent

1. Professor Jeremy
Rowan Robinson

See my answer to Q.24.

[Answer to question 24 - It is the accumulation of the 3 years for
implementing the CPO and 3 years for serving a notice to treat or
GVD which in my experience is the main problem for owners and
occupiers. | would support anything that can be done to reduce the
cumulative period.]

7. West Lothian
Council

The council is unable to confirm whether the three year time limit on
the validity of the notice to treat works satisfactorily in practice as
the council has used the General Vesting Declaration procedure.

10. Renfrewshire
Council

No comment as Renfrewshire in recent years had not served
notices to treat but has used the GVD procedure to acquire entry
and title.

11. NHS Central Yes.
Legal Office
12. Society Of Local | Yes.

Authority Lawyers
And Administrators
In Scotland

13. Strutt & Parker
LLP

See comment above.

[We note that the notice to treat procedure is now rarely used. This
suggests it is considered not to operate satisfactorily.]

16. Scottish As stated above, it is considered that notice to treat should be
Compulsory removed.

Purchase

Association

19. Odell Milne In my view, the three year time limit on validity of the notice to treat

is too long as it leaves landowners in a position of uncertainty where
they cannot proceed with their business, or do not know whether to
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look for a new home. They have no certainty as to when they will
receive payment, which means that they cannot contract for
purchase of another property. They have no certainty as to their
possible tax liabilities and/or for farmers how to manage their
obligations under the CAP scheme.

Whilst clearly some flexibility must be allowed to promoters, | cannot
see why such a long delay is necessary. | appreciate that
sometimes the delay is unexpected (as was the case with the
AWPR) and not due to any action or inaction by the promoter.
However, in normal circumstances it should not be difficult to
comply with a provision that requires a promoter to proceed within a
shorter timetable than 3 years and, if there is uncertainty as to
whether the land is required, it should not have been included in the
CPO.

Furthermore, if there is uncertainty as to delivery of the scheme
(e.g. because there is uncertainty as to availability of budget or just
dependent on some other permission being obtained), then the
scheme should not have been authorised. If the delay is due to
unexpected delay such as the need for additional environmental
surveys or ground investigation works, or something being
discovered which had not been foreseen, in all but a very few cases,
the promoter whilst affected by delay can probably make an
informed decision as to whether or not the delay is going to prevent
the project going ahead at all or simply delay its delivery. If the
latter, there is no reason why the promoter cannot take ownership of
the land and then make it available to the landowner until it is
required either by renting it or on some other basis.

If there is a delay as a result of a third party appeal or challenge, it is
more difficult to strike the right balance. However, the promoter is
likely to be more able to bear the burden of the delay than the
individual and | would think that the legislation should be drafted so
as to minimise the risk of delay which interferes with the private
individual’s ability to manage his business etc.

Since such alternatives must be considered reasonably by the
promoter, it would not be fair to penalise the promoter for the delay
resulting from that. However, for the parties who were faced with
the original scheme or whose land may not be required because of
the change, the uncertainty does result in unfairness.

20. SSE plc

We would agree that it does.

21. District Valuer
Services

See response to Q24.
[Response to question 24

Yes — provided there is the possibility of “stopping the clock”
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where the scheme is delayed due to legal process to avoid the
CPO needing to be resubmitted where GVD is prevented due to
ongoing legal challenges (as almost happened with AWPR)]

22. Glasgow City
Council

No comment because of no experience.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

It is needed for certainty for all involved.

25. East Ayrshire
Council

East Ayrshire Council has no practical experience in this matter.

26. National Grid plc | Yes.
27. South Yes.
Lanarkshire Council

31. Association of Yes.

Chief Estates
Surveyors Scottish
Branch

38. MacRoberts LLP

We do not have sufficient experience of this issue to offer a view.

40. Law Society of
Scotland

We understand that notices to treat are rarely, if ever, used and
refer to our comments at question 37 above.

[Response to question 37

It is our understanding that notices to treat are rarely, if ever, used
and on that basis we question whether this procedure should remain
an option.]

42. Scottish Water

Yes.

43. Faculty of

Yes. The Faculty of Advocates agrees that there should be a time

Advocates limit on the currency of a notice to treat, and is not aware of any
practical problems caused by the current three year period.
44. Scottish Three years appears to be appropriate, subject to particular

Property Federation

circumstances (such as agreements or on-going tribunal or legal
processes).

Further responses,
either made
informally or at
engagement events

None.

Analysis

Explanation of
question

Questions 37 to 48 are relevant if the current notice to treat (NTT)
procedure is retained in some form. However, the majority of
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consultees favoured adopting a new single procedure, which would
replace the NTT procedure.

Summary of
responses and
analysis

There were 21 responses to this question.

11 consultees answered “yes”, with the majority of these giving no
reason. Of those who gave reasons, CAAV stated that the time limit
was needed for certainty for all involved, and FoA was not aware of
any practical problems caused by the three year period.

Four consultees answered “no”.

Of those, S&P and SCPA considered that the NTT procedure should
be removed. JRR referred to the need to reduce the cumulative
period of three years for implementing the CPO and three years for
serving a notice to treat or GVD. OM took the view that the three
year period was too long as it left landowners in a position of
uncertainty.

Five consultees did not give a view on the time period due to their
experience of using only the GVD procedure, and not the NTT
procedure.

44,

Should it be competent for an acquiring authority to withdraw a notice to treat

and, if so, within what period?

(Paragraph 7.51)

Respondent

1. Professor Jeremy
Rowan Robinson

Yes, promoters should be able to withdraw a notice to treat within,
say, 4 weeks of receiving a claim for compensation. The promoter
will need time to take advice on the claim.

7. West Lothian
Council

Agreed that this should be competent. Withdrawal of a notice to
treat within six weeks of delivery of a notice of claim by the holder of
a relevant interest appears to be reasonable.

10. Renfrewshire
Council

Yes and agree there should be a time limit but have no definite view
on what this limit should be.

11. NHS Central
Legal Office

Yes. 12 months.

12. Society Of Local
Authority Lawyers
And Administrators
In Scotland

Subject to comments below at [question] 45, it should be competent
to withdraw a notice to treat within 6 weeks of delivery of a notice of
claim by the holder of a relevant interest or of the determination of
compensation by the LTS, whichever is the later. The fact that entry
may have been taken is an issue which the LTS may take into
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consideration in its assessment of any compensation claim.

13. Strutt & Parker
LLP

Whilst the comments above should be noted, we do not consider
there to be a difficulty here for any acquiring authority. Any EIA for
the CPO should have identified the potential for development and
therefore the level of compensation payable.

16. Scottish
Compulsory
Purchase

Association

As with our responses above, we consider that the notice to treat
process should be removed.

19. Odell Milne

Withdrawal of a notice to treat has the consequences of uncertainty
and unfairness for landowners which have been mentioned in other
responses above. However, from a promoter’s point of view, there
may be genuinely unforeseen circumstances. | would suggest that
the promoter is the party most able to bear the costs arising from
the uncertainty as to whether or not the land is to be needed. | do
not consider this is unreasonable since promoters should carry out
appropriate investigations and checks to enable them to budget for
compensation. In circumstances where the uncertainty relates
entirely to promoters being faced with a larger than expected bill for
compensation, | do not consider an acquiring authority should be
able to withdraw a notice to treat. However, for those situations
where there has been a genuine unforeseen circumstance, there
may be thought to be more justification. However, on balance, |
think the impact on the landowner arising from the uncertainty or
impact on his business is so severe that the promoters should bear
the risk.

20. SSE plc

We would agree that allowing an acquiring authority to withdraw a
notice to treat would be a sensible proposal as it would give more
certainty to affected parties.

21. District Valuer
Services

Yes, if done so within the three year period mentioned above and
any reasonable expenses incurred by the claimant should be
reimbursed.

22. Glasgow City
Council

Yes and | suggest 1 year.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

Whilst the comments above should be noted, we do not consider
there to be a difficulty here for any acquiring authority. Any EIA for
the CPO should have identified the potential for development and
therefore the level of compensation payable.

25. East Ayrshire
Council

It should be competent for an acquiring authority to withdraw a
notice to treat.

26. National Grid plc

Yes, it should be competent for an acquiring authority to withdraw a
notice to treat. They should be entitled to do so any time prior to the
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notice to treat ceasing to have effect.

27. South
Lanarkshire Council

Yes — 6 weeks as currently provided for.

29. Brodies LLP

If authorities were to be permitted to withdraw a notice to treat, it
would have to be within a short period of time and before they have
taken entry to the land. The owner of the land may still need to be
compensated in such circumstances and consideration should be
given to preventing the authority resurrecting such a scheme within
a certain period of time.

31. Association of
Chief Estates
Surveyors Scottish
Branch

No - seems unfair - but authorities normally use GVD route.

32. Scottish Borders
Council

Yes, the current period is three years and appears reasonable.

35. Shepherd and
Wedderburn

Yes.

38. MacRoberts LLP

Yes, within three months.

40. Law Society of
Scotland

It may be considered reasonable, in principle, that the acquiring
authority should be entitled to withdraw a notice to treat, but the
circumstances in which it is competent to do so should, in our view,
be restricted.

42. Scottish Water

No.

43. Faculty of

Yes, subject to payment of compensation and the reasonable

Advocates expenses of people who were directly affected by the notice to treat.
The Faculty of Advocates is not aware of any practical problems
being caused by the present, six week period.

44. Scottish The acquiring authority and landowner both need certainty. In the

Property Federation | case of the authority then if the valuation of compensation exceeds

estimates to an unviable level then they need to withdraw, with
appropriate compensation made to the landowner. The landowner
also deserves the opportunity to assess and appropriately identify
the true value of their land based upon a successful CAAD (or
simply strong valuation). If this exceeds the acquiring authority
expectations and the authority then withdraws it is only right that
appropriate compensation is made for the opportunity-cost of the
time taken by the authority in blighting the land in question through
CPO.

Further responses,
either made
informally or at
engagement events

None.
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Analysis

Explanation of
question

Questions 37 to 48 are relevant if the current notice to treat (NTT)
procedure is retained in some form. However, the majority of
consultees favoured adopting a new single procedure, which would
replace the NTT procedure.

Under section 39 of the 1963 Act, a NTT can be withdrawn within
six weeks of delivery of a notice of claim. This question asked
whether it should be competent to withdraw a NTT, and within what
period.

Summary of
responses and
analysis

There were 24 responses to this question.

18 consultees answered that it should be competent for an AA to
withdraw a NTT. Some of those suggested time periods, which
varied considerably.

JRR suggested four weeks from the AA receiving the claim. Three
consultees (WLC, SthLC and FoA) favoured retaining the current six
week period. SOLAR suggested six weeks from the claim or the
determination of compensation by the LTS, whichever is later.

MacR suggested three months. NHS and GCC suggested 12
months.

DVS suggested three years and that any reasonable expenses
incurred by the claimant should be reimbursed. SBC also favoured
three years.

Brodies stated that if it were possible to withdraw a NTT, this should
be within a short period, and before entry onto the land. NG thought
this should be possible at any time before the NTT ceased to have
effect.

Five consultees responded that it should not be competent for an
AA to withdraw a NTT. Of the four who gave reasons, S&P and
CAAV both suggested that any Environmental Impact Assessment
for the CPO should have identified the potential for development
and the level of compensation. OM could see arguments both
ways, but, on balance, favoured the landowner having certainty, so
that the AA should bear the risk. ACES thought that withdrawing a
NTT would be unfair.

One consultee (SCPA) responded that the NTT procedure should
be removed.

224




45. Should there be any circumstances which would entitle an acquiring authority
to withdraw a notice to treat after they have entered on to the land?

(Paragraph 7.51)

Respondent

1. Professor Jeremy
Rowan Robinson

No, | don’t see any case for this.

7. West Lothian
Council

It would appear reasonable to allow an acquiring authority to
withdraw a notice to treat after they have entered onto the land
where the acquiring authority fully compensates the land owner for
the period during which the authority has entered onto the land and
for any damage caused by the acquiring authority.

10. Renfrewshire
Council

Yes but only on the condition that any damage to the land is
rectified, or compensation paid.

11. NHS Central
Legal Office

No.

12. Society Of Local
Authority Lawyers
And Administrators
In Scotland

Yes but only where the land can be restored to the owner in
substantially the same condition.

It may be that circumstances have changed in a way which the
acquiring authority could not have expected to be aware of (such as
the obtaining of a CAAD in circumstances outlined at para 7.42 of
the discussion paper)

Any objection to that “late” withdrawal of the Notice to Treat may be
referable to the LTS

13. Strutt & Parker
LLP

There may be but this entitlement should include a provision that in
so doing the acquiring authority is liable not only for any losses but
also any costs incurred in objecting to the proposed scheme (but
see comments above).

16. Scottish See our previous comments with regard to notice to treat which
Compulsory should be removed.
Purchase
Association
No, | cannot think of any circumstances where this would be
19. Odell Milne reasonable.
We would suggest that there may be circumstances where entry is
taken and land might be found to be unsuitable for the purpose of
the order due to ground condition etc. If so, we would suggest that
20. SSE plc the acquiring authority should be able to withdraw the Notice to

Treat but subject to a possible requirement to pay compensation for
surface damage.

225




21. District Valuer
Services

Only by mutual consent, and again subject to payment of claimants’
reasonable expenses.

22. Glasgow City
Council

Yes - but subject to compensating the proprietor for the loss of use
and reinstating the land to the condition it was in prior to taking entry
(reserving the right to the parties to negotiate alternative terms if
they want to). Guidelines on good practice in this circumstance
would be helpful.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

Such circumstances seem possible and withdrawing the notice to
treat would then be a way of showing that the affected owner or
occupier was no more adversely affected than need be — in effect,
pre-empting any need to consider Crichel Down. However, such an
action should see the acquiring authority liable not only for any
losses but also any costs incurred in objecting to the proposed —
and now abortive - scheme.

25. East Ayrshire
Council

Yes, for instance if the acquiring authority have not started
development/operations on the land and they decide they don’t
actually need the land, then the notice to treat could be withdrawn.

26. National Grid plc

Yes there may be circumstances, particularly where CPOs are
promoted by statutory undertakers, where an acquiring authority
may be required to withdraw a notice to treat after they have
entered on to the land. These are likely to be rare. In such a case,
there should be an obligation on the acquiring authority to make
good any damage caused and/or pay compensation.

27. South
Lanarkshire Council

No.

29. Brodies LLP

If authorities were allowed to withdraw notice to treat after taking
entry to land, this could leave owners in a very difficult position if
they have been proactive and found new homes or business
premises.

31. Association of
Chief Estates
Surveyors Scottish
Branch

No — this seems unfair given the concept of taking the land by
compulsion and paying compensation.

32. Scottish Borders
Council

The 1996 UK case you refer to clearly demonstrates why the Local
Authority should be able to withdraw from notice to treat after they
have entered onto the land, provided they have not commenced any
work. It is acknowledged that if you entered the land and have
commenced work without resolving the issue of compensation then
the Council is accepting that withdrawal is no longer possible.

35. Shepherd and No.
Wedderburn
38. MacRoberts LLP | No.

40. Law Society of

We suggest that any such entitlement should be restricted in order
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Scotland

to ensure that the landowner is not prejudiced by the withdrawal of a
notice to treat. For example, although the landowner may have
made alternative arrangements as a consequence of the acquiring
authority having taken entry, the landowner may be agreeable to the
withdrawal of the notice to treat subject to compensation. That is
less likely where works have been undertaken and could depend on
the nature of the property.

42. Scottish Water

No.

43. Faculty of

The Faculty of Advocates does not consider that an acquiring

Advocates authority should be able to withdraw a notice to treat once they have
entered on to the land.
44. Scottish Taking our response to proposal [question] 44 further, it would seem

Property Federation

to us that there must be the flexibility to allow the authority to
withdraw where they have begun works, but that the costs of
compensation outweigh the cost of not completing the development
in question.

Further responses,
either made
informally or at
engagement events

None.

Analysis

Explanation of
question

Questions 37 to 48 are relevant if the current notice to treat (NTT)
procedure is retained in some form. However, the majority of
consultees favoured adopting a new single procedure, which would
replace the NTT procedure.

Summary of
responses and
analysis

There were 24 responses to this question.

10 consultees responded “no”, that there were no circumstances
which should permit an AA to withdraw a NTT after entry onto the
land.

13 consultees responded “yes”, with nearly all of those referring to
the need to pay compensation for damage and/or rectify any damage.
WLC and GCC referred to compensating loss of use of the land.
S&P and CAAV added that provision should be included to require
the AA to pay any costs incurred in objecting to the scheme.

EAC suggested that a NTT could be withdrawn if the AA had not
started operations and they decided that they no longer needed the
land.

One consultee (SCPA) responded that the NTT procedure should be
removed.
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46. Should the period after which entry can proceed, following a notice of entry, be
extended to, say, 28 days?

(Paragraph 7.67)

Respondent

1. Professor Jeremy
Rowan Robinson

Yes, that would seem reasonable.

7. West Lothian Agreed.
Council

10. Renfrewshire Yes.
Council

11. NHS Central Yes.

Legal Office

12. Society Of Local
Authority Lawyers
And Administrators
In Scotland

On balance yes. It is difficult to envisage any situation where the
urgency is so great that it cannot be delayed by an extra 14 days.

13. Strutt & Parker
LLP

See comments above.

[We note that the notice to treat procedure is now rarely used. This
suggests it is considered not to operate satisfactorily.]

16. Scottish
Compulsory
Purchase

Association

See our previous comments with regard to notice to treat which
should be removed.

19. Odell Milne

Yes. In some cases even 28 days may be too short — for example
for farmers who need to make provision for stock or to harvest or
sow crops etc. or businesses who need to make alternative
provision for their business needs. Balancing this with the position
of the promoter, who may have faced delay through a Public Local
Enquiry and who is up against a delivery timetable (for example for
an event such as the Commonwealth Games or the Ryder Cup),
further delays could seriously impact up on delivery of the project.
Therefore 28 days is a reasonable compromise but there may be
scope for a provision whereby landowners can serve a counter
notice suggesting an alternative date which the promoter should be
bound to agree to unless there is good reason for insisting on entry
within 28 days. | think probably that is what happens in practice.

20. SSE plc

We would suggest that a 28 day period would be more appropriate.

21. District Valuer
Services

Yes.
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22. Glasgow City
Council

This seems reasonable but | don't know whether in an urgent
situation 28 days might just be too long. Again | have no direct
experience of this.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

14 days is too short but we prefer proposal [question] 47.

25. East Ayrshire
Council

This would seem to be reasonable.

26. National Grid plc

No we believe that the period should remain unchanged. The ability
to enter on to the land within 14 days is sometimes critical to the
delivery and reinforcement of infrastructure.

27. South
Lanarkshire Council

This would seem sensible as it is consistent with the timescales
allowed in other parts of the CPO legislation.

31. Association of
Chief Estates
Surveyors Scottish
Branch

28 days is reasonable and allows consistent approach.

32. Scottish Borders
Council

No. Notice to Treat and Notice of Entry tend to be used by
Authorities in Scotland only in cases where urgent entry is required,
therefore general vesting declaration procedure takes too long. In
my view it would not be reasonable to extend the period from two
weeks to 28 days, delaying matters further and potentially
jeopardising a project.

38. MacRoberts LLP

No.

40. Law Society of
Scotland

Yes. Although that may cause some delay in urgent cases, the
acquiring authority should be able to accommodate this in their
project in the vast majority of cases. It will also serve to allow an
owner of e.g. a residential property a more reasonable period within
which to obtain advice.

42. Scottish Water

Yes.

43. Faculty of

The Faculty of Advocates considers questions 46 & 47 are policy

Advocates matters but consider that the latter would be the preferable option as
it allows the acquiring authority access in urgent cases but also
places the financial risk on them.

44. Scottish _ The discussion paper is clearly dissatisfied with the idea of an

Property Federation | individual homeowner having only two weeks to decide upon a

counter-notice. It could be that the new Statute could allow an
extended period of Notice of Entry while retaining the ability to
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submit a two week notice for entry in urgent circumstances only.

Further responses,
either made
informally or at
engagement events

It was generally agreed that 14 days was a very short period within
which to require a landowner to leave their property, although it was
suggested that this would only happen in exceptional
circumstances. However, delays by AAs or their agents sometimes
resulted in short time limits being imposed, when matters became
urgent.

Analysis

Explanation of
question

Questions 37 to 48 are relevant if the current notice to treat (NTT)
procedure is retained in some form. However, the majority of
consultees favoured adopting a new single procedure, which would
replace the NTT procedure.

This question asked whether the period after which entry can proceed
should be extended, and is an alternative to the suggestion in
question 47.

Summary of
responses and
analysis

There were 22 responses to this question.

16 consultees agreed that the current period (of 14 days) is too short,
and the majority of those agreed that 28 days would be appropriate.

GCC were unsure whether there might be a situation in which 28
days would be too long. SPF suggested that the new statute could
allow for an extended period of notice, but also allow for 14 days in
urgent cases only. CAAV agreed that 14 days was too short but they
preferred the option in question 47. OM discussed situations where
28 days might be too short, but stated that it was a reasonable
compromise.

FoA regarded questions 46 and 47 as policy matters, but preferred
the option set out in question 47, as it would allow the AA access in
urgent cases but also would place the financial risk on them.

Two consultees (S&P and SCPA) stated that the NTT procedure
should be removed.

Three consultees (NG, SBC and MacR) did not wish the period to be
extended. NG stated that the ability to enter the land within 14 days
was sometimes critical to delivery and reinforcement of infrastructure.
SBC stated that NTT tended to be used only where urgent entry was
required, so it would not be reasonable to extend this to 28 days,
potentially jeopardising a project.
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47. Alternatively, should it be competent for a landowner to serve a counter-notice
within a set time limit following service of a notice of entry, whether or not the
acquiring authority have entered on to the land?

(Paragraph 7.67)

Respondent

7. West Lothian
Council

Not applicable.

10. Renfrewshire No.
Council
11. NHS Central No.

Legal Office

12. Society Of Local
Authority Lawyers
And Administrators
In Scotland

A 21 day time limit for service of a counter notice is suggested.

13. Strutt & Parker
LLP

See comments above.

16. Scottish
Compulsory
Purchase

Association

The answer to this question is yes but under explanation that under
the present legislation there are two different mechanisms (under
two different Acts of Parliament) which deal with Material
Detriment/Counter-Notices/Notice of Objection to Severance.
Whilst the thrust of these Notices is the same i.e. to request (not to
be able to force) an acquiring authority to compulsorily purchase not
just the part of the land/property required for the public work but the
whole property, the mechanisms and, indeed the types of property
involved, vary considerably. Further, the ability of a landowner to
serve a successful Notice is dependent on the type of property — in
essence agricultural property and/or residential or industrial
property. It is considered that the current legislation is flawed
inasmuch as Material Detriment can have a detrimental effect on all
different types of property and thus any new statute should be on
the basis that Material Detriment can be adopted in respect of any
type of property. Further, it is considered that, dependent upon the
circumstances, all landowners in part-only acquisitions should have
right to request the acquiring authority to compulsorily purchase
either all or a designated part of the retained land on the basis of
material detriment- whilst case law on the definition of material
detriment exists it would be helpful for some guidelines to be
produced, although each case would require to be decided on its
own merits/circumstances. In assessing material detriment,
consideration requires to be given to not just the extent of the land-
take but also the overall effect of the public work on the retained
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land. However, the difficulty arises that in many disputed cases, the
decision on material detriment is taken prior to the public work
commencing, never mind having been completed and “the dust
having settled”.

Further, at present the service of the appropriate Notice requires to
be undertaken within a very short timescale after the General
Vesting Declaration has been issued by the acquiring authority —
although in most circumstances it would be hoped that the
landowner would already be aware of the opportunity of serving
such a Notice and the timescales for so doing. Thus, in light of the
suggestion that Material Detriment should cover all different
property types then it is further suggested that there is a three-
month period following the issue of the General Vesting Declaration
within which a “Material Detriment Notice” can be served on the
acquiring authority.

Whilst the concept of Material Detriment exists, it is not particularly
well understood although there have been a number of Lands
Tribunal cases and decisions in respect of this matter: indeed, the
case law is continuing to develop (Morrison v Aberdeen City Council
2014). Further, it is recognised by SLC that much of the compulsory
purchase /compensation legislation is out-of-date relative to modern
times and thus does not recognise the development of different
types of properties over the course of the last one hundred years.
This equally has led to difficulties with regard to the proper
interpretation of land that does fall within the Material Detriment
provisions within the existing legislation (see Emslie v Transport
Scotland 2013) which primarily dealt with the proper definition and
interpretation of agricultural land within the meaning of the 1973 Act.

19. Odell Milne

Answered in [question] 46.
[Answer to question 46

... there may be scope for a provision whereby landowners can
serve a counter notice suggesting an alternative date which the
promoter should be bound to agree to unless there is good reason
for insisting on entry within 28 days. | think probably that is what
happens in practice.]

20. SSE plc

We suggest that any counter notice should be served within 14 days
of the notice of entry only but not after entry has been taken.

21. District Valuer
Services

Yes. This is unlikely to happen often and the acquiring authority may
reasonably be expected to factor in that risk that the counter-notice
will be served to acquire the whole.

22. Glasgow City
Council

Perhaps this is an alternative if there is evidence of the use of a very
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short period in urgent circumstances being necessary.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

We prefer this proposal, subject to a reasonable time limit such as
three months and available for all types of property.

25. East Ayrshire
Council

No comment on basis of answer to question 46.
[Answer to question 46

This would seem to be reasonable.]

26. National Grid plc

No any counter-notice should be served prior to the acquiring
authority taking entry to the land.

27. South
Lanarkshire Council

The Council would not support this proposal as it leads to
uncertainty for the acquiring authority.

31. Association of
Chief Estates
Surveyors Scottish
Branch

Before approach preferable to post entry approach.

32. The Scottish
Borders Council

While not ideal, in my view it should remain competent for a
landowner to serve a counter-notice within a set time limit following
service of a notice of entry, regardless of whether the acquiring
authority has entered on to the land, | suggest that this be
standardised to 28 days or perhaps six weeks, this would provide is
reasonable time for the landowner to obtain legal advice on the
issue and to then serve notice if they so choose.

38. MacRoberts LLP

Yes.

40. Law Society of
Scotland

We believe that this appears to be the less desirable of the options.

42. Scottish Water No.

43. Faculty of As above.

Advocates
[Answer to question 46.
The Faculty of Advocates considers questions 46 & 47 are policy
matters but consider that the latter would be the preferable option as
it allows the acquiring authority access in urgent cases but also
places the financial risk on them.]

44. Scottish Yes — there could be a number of reasons for the acquiring authority

Property Federation

not to have entered the land which will have nothing to do with the
landowner. Subject to time constraints therefore yes we believe it is
right for a landowner to be able to issue a counter-notice under
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certain circumstances where an acquiring authority has not entered
the land in question.

In relation to our previous answer to proposal 46 therefore it seems
to us that there are good grounds for enabling both approaches and
that guidance from Scottish Ministers should establish the
circumstances relevant to these different approaches to
safeguarding the rights of the landowner while enabling the
acquiring authority the ability to proceed with their purchase
effectively.

Further responses,
either made
informally or at
engagement events

None.

Analysis

Explanation of
question

Questions 37 to 48 are relevant if the current notice to treat (NTT)
procedure is retained in some form. However, the majority of
consultees favoured adopting a new single procedure, which would
replace the NTT procedure.

This question sets out an alternative to introducing the 28-day time
limit suggested in question 46.

Summary of
responses and
analysis

There were 21 responses to this question.

Nine consultees answered “no”, some by implication when taking
their comments into account. OM, WLC and EAC did so as they
preferred the suggestion in question 46. NG stated that any counter-
notice should be served prior to taking entry. SthLC suggested that it
would lead to uncertainty for the AA.

Ten consultees answered “yes”, with a variety of time limits
suggested. SOLAR suggested 21 days to serve any counter-notice.
SSE suggested that any counter-notice should be served within 14
days of the notice of entry, but not after entry. GCC suggested this
option as an alternative to the suggestion in question 46 if a very
short period was necessary. FOA and CAAV preferred this option to
question 46, and CAAV suggested three months and for it to be
available for all property types. SBC suggested 28 days or 6 weeks,
as providing reasonable time for the landowner to obtain legal advice
and serve notice, if necessary. SCPA answered on the basis of GVD
procedure.

SPF believed that, subject to time constraints, counter-notices should
be competent prior to entry on the land. They felt that there were
good reasons to provide for the approaches in both questions 46 and
47, with guidance from SMs.

For the remaining responses, S&P wanted the NTT procedure to be
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removed and ACES stated that the before-entry approach was
preferable to the after-entry approach.

48. For how long should a notice of entry remain valid?

(Paragraph 7.73)

Respondent

1. Professor
Jeremy Rowan
Robinson

Provision should be made for a notice of entry to lapse if it is not
implemented within, say, 28 days. Promoters should not serve a
notice of entry unless they are ready to move in.

7. West Lothian
Council

Six months.

10. Renfrewshire
Council

We agree there should be a time limit but what is reasonable may
depend on the nature and circumstances of the land being acquired.

11. NHS Central
Legal Office

28 days.

12. Society Of
Local Authority
Lawyers And
Administrators In
Scotland

This is an area for discussion but somewhere in the region of six
months would seem reasonable. Reference is made to para 7.72 of
the discussion paper and the practice in Australia.

13. Strutt & Parker

We note that the commentary at paragraph 7.78 to the effect that an
acquiring authority does not need to serve a GVD notice in relation to
a short tenancy — which is defined as a tenancy for a year, or from
year to year or any lesser interest. This would seem to cover a
number of 1991 Act tenancies where the tenancy was for a period
and then from year to year. Thus it might be that they do not need to
be served notice (subject to general comments above re notice to
treat).

16. Scottish See our previous comments regarding notice to treat which should be

Compulsory removed.

Purchase

Association

19. Odell Milne | would suggest this should be for no longer than six months and, if
possible, for a shorter period. For any longer period, promoters
should be obliged to provide good cause for an extension.

20. SSE plc A notice of entry should remain valid for 2 months to allow for any

delays in mobilisation of contractors due to delays for weather or
other events.

21. District Valuer
Services

2 months.
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22. Glasgow City
Council

Not having real experience of this, | am not sure.

23. Central
Association of
Agricultural
Valuers and
Scottish
Agricultural
Arbiters and
Valuers
Association

We note that the commentary at paragraph 7.78 to the effect that an
acquiring authority does not need to serve a GVD notice in relation to
a short tenancy — which is defined as a tenancy for a year, or from
year to year or any lesser interest.

That raises particular issues for agricultural units as the standard
form for tenancies, whether under the Agricultural Holdings Act 1991
or also progressively under the Agricultural Holdings Act 2003 is for
the form of the tenancy to be for a period and then from year to year
— even though those Acts (especially the 1991 Act) operate to give
much more robust immunity from termination.

Yet, it might be that the law does not require them to be served notice
for a GVD which is perverse.

25. East Ayrshire
Council

It is agreed that there should be a time limit but no strong views on
how long this should be.

26. National Grid
plc

It would be unusual for entry not to have been taken as soon as
permitted. However there may be circumstances where entry is not
taken at that time. We would suggest that a notice of entry remains
valid for 3 months.

27. South
Lanarkshire
Council

The Council is of the view that it is difficult to set a fixed period that
would be appropriate for all circumstances. There may be
circumstances where the owner needs to find alternative
accommodation for himself/his business which may need a longer
period of time but in other cases the land being acquired may already
be vacant. The Council would suggest a minimum of 14 days and
maximum of 3 months may be appropriate with the Scottish
Government having the power at the request of the Acquiring
Authority to extend this period where necessary in the particular
circumstances of the case.

32. Scottish
Borders Council

| do not take issue with the suggestion that if the local authority do not
take possession of the land within specified period that the notice
should lapse and that a further notice should be required to be served
before entry can be taken. This appears reasonable in terms of
giving Landowners some certainty on what is happening.

| suggest that Notice of Entry only remains valid for a period of 28
days from the date on which the notice states that entry can be taken.

38. MacRoberts
LLP

Thirty days.

39. Scottish Land
and Estates

We are aware of the reference from year to year or short tenancies.
It should be borne in mind that many agricultural tenancies after the
initial period continue from year to year and we would assume those
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should be served with a notice for a GVD.

40. Law Society of
Scotland

Any restriction in the period of validity is likely to be of some benefit to
the affected owner as it would remove a degree of uncertainty. As for
the acquiring authority, it should not be prejudiced by such a
restriction provided the notice of entry can be reissued and remain in
effect.

This raises the question of whether there should be an overall
restriction on the number of times a notice may be re-served, or
whether there should be an overall restriction in the period of time
such notices may remain effective.

42. Scottish Water

One year.

43. Faculty of

The Faculty of Advocates considers that there should be a limit on

Advocates how long a notice remains valid and a period of 6 months would be
appropriate.

44, Scottish Under particular circumstances the notice of entry will lead to

Property uncertainty and distress for a householder or business — therefore it

Federation

should not be left open indefinitely. That said there must be a
reasonable period of time allowed where an acquiring authority
suffers unforeseen delays to their ability to enter the land. We
believe that further consultation around the draft Bill will inform the
SLC/Scottish Government about the appropriate length of time for a
notice of entry to remain in force before it lapses. We suspect a
reasonable period of time may be longer than 28 days however.

Further responses,
either made
informally or at
engagement
events

None.

Analysis

Explanation of
question

Questions 37 to 48 are relevant if the current notice to treat (NTT)
procedure is retained in some form. However, the majority of
consultees favoured adopting a new single procedure, which would
replace the NTT procedure.

Summary of
responses and
analysis

There were 22 responses to this question.

Three consultees (RC, EAC and LSS) agreed there should be a
period set, without suggesting what it should be. LSS asked whether
there should be an overall restriction on the number of times a notice
may be re-served, or an overall restriction in the period of time such
notices may remain effective.

14 consultees suggested time periods, ranging from 28 days (JRR,
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NHS, and SBC) to one year (SW).
SCPA stated that the NTT procedure should be removed.

Four consultees did not directly answer the question or had no
experience.

49.

Should the acquiring authority be required to serve notice of their intention to

make a GVD on holders of a short tenancy or a long tenancy with less than one

year to run?

(Paragraph 7.78)

Respondent

1. Professor Jeremy
Rowan Robinson

Yes, this would seem tidier.

7. West Lothian
Council

Agreed.

10. Renfrewshire
Council

No, it may be difficult in all cases to ascertain who the affected
parties are.

11. NHS Central
Legal Office

Yes.

12. Society Of Local
Authority Lawyers
And Administrators
In Scotland

Although in practice this is likely to make very little practical
difference for diligent acquiring authorities we would not favour
introducing this as a requirement, given that some of these potential
qualifying interests may be ad hoc and difficult to ascertain. The
current limitation of this duty is adequately explained in Rowan
Robinson and Farquharson-Black’s book section 3-27.

13. Strutt & Parker
LLP

We agree that there is no reason to exclude such short term
tenancies.

16. Scottish It is considered that for completeness an acquiring authority should
Compulsory serve notice of intention to make a GVD on all interests that have
Purchase been identified within the CPO.

Association

19. Odell Milne I am not sure if this is a good idea since it places a significant

burden on an acquiring authority. That said, affected parties would
be severely impacted by acquisition therefore to provide that
notification is not required does seem to be unfair and does not
reflect the reality of the interests of those parties. In practice | think
many acquiring authorities serve notice on these parties,
considering them to be tenants with a tenancy of more than a year,
although strictly speaking the continuance of the tenancy is based
on statute rather than the tenancy itself. Tenants of short tenancies
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or long tenancies with less than a year to run will need to vacate
their properties and therefore giving them notice seems reasonable.
Considering amendments to the notice procedure whereby, if
parties do not collect recorded delivery items and at least two
attempts to serve by recorded delivery have been made,
requirement to notify might be deemed to have been complied with.
This does of course run the risk of opening the door to promoters
not taking all reasonable steps to ensure notification is completed.

20. SSE plc

We would suggest that this is a requirement as although there is a
limited duration left of the tenancy, the tenant still has a subsidiary
right to the property and should be notified.

21. District Valuer
Services

Yes.

22. Glasgow City
Council

| think in the case of a long tenancy (Sasine/Land Registered) with
less than a year to run this is fine but in relation to short tenancies |
am not inclined to agree because often with the informality of some
arrangements it can be extremely difficult to identify the
occupancies and the tenancies and it could be very difficult to
implement this if it were a requirement. To make this an option
rather than a requirement is useful.

23. Central
Association of
Agricultural Valuers
and Scottish
Agricultural Arbiters
and Valuers
Association

Yes — especially in the light of the position of agricultural tenancies
just described. There is no reason to exclude short tenancies.

25. East Ayrshire
Council

If the acquiring authority served notice on holders of a short tenancy
or a long tenancy with less than one year to run, then all parties
would be aware of the acquiring authority’s proposals, although it is
accepted that it may be simpler to let these tenancies expire at the
end of their term.

26. National Grid plc

The acquiring authority should serve notice on all parties identified
in the CPO. Even where an inquiry authority has made all diligent
inquiries, it may still not be possible to identify holders of short
tenancies.

27. South
Lanarkshire Council

The Council supports the proposal.

29. Brodies LLP

Yes. A short tenancy may be a residential Short Assured Tenancy
which the tenant is assuming will continue and a tenant nearing the
end of a long lease similarly may be expecting to stay in the same
premises. In the case of a long lease, it may take some tenants
some time to relocate.

31. Association of
Chief Estates

Service of Notice can give the recipient an expectation of
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Surveyors Scottish
Branch

compensation.

32. Scottish Borders
Council

It does not appear unreasonable for the Authority to have to give
notice to these parties as well as all the others are already provided
for.

35. Shepherd and
Wedderburn

Yes

38. MacRoberts LLP

Yes (if the tenant under the short tenancy can be identified — short
leases are not registrable at the Land Register and therefore can be
"invisible" to the acquiring authority)

39. Scottish Land
and Estates

We would draw your attention to the comments made above in
respect of proposal 48.

[Comments made for proposal 48

We are aware of the reference from year to year or short tenancies.
It should be borne in mind that many agricultural tenancies after the
initial period continue from year to year and we would assume those
should be served with a notice for a GVD.]

40. Law Society of
Scotland

Yes. In both of these situations the law will imply a continuation if
neither party takes steps to terminate. This will ensure that all
legitimate, affected parties receive proper notice of the GVD. If the
tenant was not aware of the existence of a potential CPO, this may
cause prejudice.

42. Scottish Water

No.

43. Faculty of

The Faculty of Advocates considers this is a policy matter and has

Advocates no comment.
44. Scottish _ The effect of a GVD upon a short leaseholder or a long leaseholder
Property Federation | with less than a year to remain is nonetheless the same as for a

longer term leaseholder or property owner - they are required to quit
the premise and relocate. We do not see the justification for their
exclusion therefore.

On practical grounds we would allow that for lessees of less than 12
weeks tenure then it would be inefficient to require notification
however, bearing in mind the process of the GVD and Notice of
Entry.

Further responses,
either made
informally or at
engagement events

A query was raised about whether, where a tenancy becomes a
long tenancy because it is protected by statute, and not because it
is, in and of itself, a long lease; this counts as a long lease for the
purposes of CPO legislation?
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Analysis

Explanation of
question

This question is related to proposal 68 and question 173.

Proposal 68 suggested that the AA may serve a NTT on any tenant
and extinguish the tenant’s right under the lease in return for
compensation.

Question 173 asked if section 114 of the 1854 Act works
satisfactorily.

S114 provides for compensation to be paid to tenants of no more
than one year, or from year to year, and states they shall be entitled
to compensation for the value or the unexpired term or interest, and
for any just allowance which ought to be made to them by any
incoming tenant, and for any loss or injury they may sustain, by the
lands being severed or otherwise injuriously affected.

Summary of
responses and
analysis

There were 25 responses to this question.

17 consultees responded “yes”, that such notice should require to be
served. Four consultees responded “no”.

Of those who responded “yes”, SPF qualified this for lessees of less
than 12 weeks, as it would be inefficient to require notification to
them.

GCC agreed in the case of long tenancies with less than a year to
run, but not for short tenancies as some are informal, making it
difficult to identify the relevant parties. They suggested that serving
notice should be an option, rather than a requirement.

In addition, SCPA and NG stated that the AA should serve notice on
all parties identified in the CPO. MacR stated that notice should only
be served if the tenant under a short tenancy can be identified, as
these are not registrable at the Land Register, so can be “invisible” to
the AA.

Of those who responded “no”, RC believed it might be difficult to
ascertain in all cases who the affected parties were. SOLAR were
concerned that some potentially qualifying interests may be ad hoc
and difficult to ascertain. OM was not sure it was a good idea as it
would place a significant burden on AAs.

50. Where a GVD applies to part only of a house, factory, park or garden, do the
current provisions adequately safeguard the interests of the acquiring
authority and the landowner and, if not, what alterations should be made?

(Paragraph 7.86)
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Respondent

7. West Lothian
Council

The council has not encountered this situation in practice. However,
the council agrees that the current provisions appear to be a
reasonable balance between the landowner’'s and acquiring
authority’s interests.

10. Renfrewshire
Council

We are not aware of any difficulty in applying the current provisions

11. NHS Central
Legal Office

Yes.

12. Society Of Local
Authority Lawyers
And Administrators
In Scotland

We are not aware of any difficulty in applying the current provisions.

13. Strutt & Parker
LLP

We consider the 28 day notice period for severance to be t