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RESPONSE FORM

CONSULTATION PAPER ON DEFECTS IN THE EXERCISE OF FIDUCIARY POWERS
We hope that by using this form it will be easier for you to respond to the proposals or questions set out in the Consultation Paper.  The form reproduces the proposals/questions as summarised at the end of the paper and allows you to enter comments in a box after each one.  At the end of the form, there is also space for any general comments you may have.
Please ensure that, prior to submitting your comments, you read notes 1-2 on page ii of the Consultation Paper.

In order to access any box for comments, press the shortcut key F11 and it will take you to the next box you wish to enter text into.  If you are commenting on only a few of the proposals, continue using F11 until you arrive at the box you wish to access. To return to a previous box press Ctrl+Page Up or press Ctrl+Home to return to the beginning of the form.

Please save the completed response form to your own system as a Word document and send it as an email attachment to info@scotlawcom.gsi.gov.uk.  If you prefer you can send the form by post to Scottish Law Commission, 140 Causewayside, Edinburgh EH9 1PR.
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Summary of Proposals

1.
A statutory procedure should be made available in Scots law to permit challenge to the exercise of any fiduciary power on specified grounds that cover, generally, cases where the power is defectively exercised.

	Comments on Proposal 1
«InsertTextHere»


2.
Challenge should be possible on the following grounds:

(i)
Consideration by the fiduciary of the wrong question or failure to consider the correct question;

(ii)
Failure by the fiduciary to apply his or her mind properly to the correct question, even though he or she purports to do so;

(iii)
Perversity, whether through the fiduciary's shutting his or her eyes to the facts or in some other manner; this should probably extend to unreasonableness, in the sense of a decision that no reasonable fiduciary, properly instructed in the facts and law, could properly have reached;

(iv)
Failure by the fiduciary to act honestly or in good faith; this would probably be sufficient to cover fraud on a power, although it is possible that that concept should be referred to expressly; 

(v)
As an extension of the first and second of these grounds, failure by the fiduciary to take relevant considerations into account or taking irrelevant considerations into account.

	Comments on Proposal 2
«InsertTextHere»


3.
Should the grounds also include cases where the exercise of the power is ultra vires of the fiduciary?  In such cases the exercise is void ab initio, and the purpose of the remedy would be to provide legal certainty rather than to annul the fiduciary's act, but it may be desirable to provide a comprehensive remedy for every form of defective exercise of a fiduciary power.

	Comments on Proposal 3
«InsertTextHere»


4.
Should challenge to the exercise of a fiduciary power also be possible on the ground that at the time of exercise the fiduciary was subject to a material error?

	Comments on Proposal 4
«InsertTextHere»


5.
If the answer to question 4 is in the affirmative, would the following criteria be appropriate?  Should any other criteria be added?

(a)
Error should be relevant for this purpose when it is "material", in the sense that but for the error the fiduciary would not have reached the decision that he or she did.

(b)
To be relevant, the error may be of either fact or law.

(c)
To be relevant, the error must relate to the legal or factual situation at the time when the power is exercised, but this includes any subsequent declaration by a court of the law as it existed as at the date of exercise of the power.

(d)
Without prejudice to the generality of the notion of "material error", the error may relate to the nature, effects or consequences of the exercise of the power.

	Comments on Proposal 5
«InsertTextHere»


6.
The remedy that is available should be reduction, which should be subject to equitable considerations, in the sense in which that concept is used in Scots law.

	Comments on Proposal 6
«InsertTextHere»


7.
The following persons should have a right of challenge: the beneficiaries or objects of the power; the trustees or donees of the power; the truster or granter of the power; and any other person who has a patrimonial interest in the exercise or non-exercise of the power.

	Comments on Proposal 7
«InsertTextHere»


	General Comments
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Thank you for taking the time to respond to this Consultation Paper.  Your comments are appreciated and will be taken into consideration when preparing a report containing our final recommendations.
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